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SUBJECT INDEX 


Adverse possession — Adverse possession 
by Hindu widow — Presumption is that she ac- 
quires only widow's estate 193f 

Appeal — Letters Patent appeal — New point — 
Point not taken in Courts below cannot be al- 
lowed for first time in Letters Patent appeal 

'dQ~id 

I’^vidence— Discretion of trial Court in ad- 
mitting secondary evidence — No interference 

103c 

Evidence — Second appeal — Question of 

relevancy of evidence is question of law and 
can be raised at any stage— (Question of proof 
is question of procedure and can be waived 

lOOt?. 

Question of law — Presumption under 

S. 90, ]'>idence Act, whether can be raised is 
(luestion of law 198e 

Benami — Motive alleged could be served only 
by genuine purchase — Purchase is not benami 
but genuine 157Z) 

Bombay Children kctflS [XII7] of lO'H), 
S7JJ (as ameuded i7i Report likely 

to lead to child's identification at least by rela- 
tions and friends of child— Report comes under 
8. 27B— Previous publication of report is miti. 
gating factor in awarding sentence 115 

Bombay City Police Act (4 [IV] of 190‘.>), 
\ 63 (I) — S. 03 (1) does not exclude oral evi- 
dence of statements made before police in in- 
vestigation whether recorded or not — Oral state- 
ments recorded in panchanama before police 
are admissible for corroboration 189a 

Bombay Civil Courts Act (14 [XIV] of 
1SG9), Ss. 8 and -•’d— Applicability — Subject- 
matter of suit — Administration suit — Suit 
valued at Rs. 180 for court-fees under S. 7 (iv) 
(f), Court-fees Act (1870) and by mistake at 
Rs. 5500 for jurisdiction under S. 8, Suits 
Valuation Act — Value for jurisdiction is Rs. 130 
—Decree passed for Rs. 25.000 odd — Appeal 
lies to District Court under S. 8 356a 

S, 26 — Subject-matter of suit decides 

forum of appeal 

Bombay Co-operative Societies Act (7 

[VI I] of 1925), S. 54 (before ame 7 id 7 ncnt of 
1943)~TQvma ‘dispute’ and 'servant' explained 
— Discovery of defalcation in accounts of society 
—Death of servant in charge of accounts— Sub- 
sequent resolution by society to refer matter to 
Registrar for action against servant’s legal re. 
presentativo — Registrar referring dispute under 
S. 54 to nominee— Section bold not applicable ■ 
(M3) 80 A. I. R. 1913 Bom. 311, Dissent. 

Bombay High Court Rules (Original Side), 

It, 199 — Trader — Word imports buying and 


Bombay High Court Rules (Original Side) 

(contd.) 

selling of commodities — Business of film pro- 
ducer or distributor is not that of trader : 481a 

E. 199 — Ordinary transaction — Sale of 

distribution rights of films within particular 
territories for particular period is not ordinary 
transaction (Ohiter) 481/) 

Bombay Increase of Court-fees Act (15 
[XV] of 1943), S. 2 — Surcharge under, ap- 
plies only to fees leviable under Court-fees Act 
— Process fees leviable under rules framed 
under S. 42, Bombay Civil Courts Act, 1860, 
are not afl'ected 800 

Bombay Irrigation Act (7 [Vll] of 1879), 
S. 5— Agrahar Dharmadaya Inam — Grant of 
village including water — River llowing along 
village — Government levying cess under 
S. 5 — Inamdar cannot claim from Government 
the cess — Grant, inam 204 

Bombay Khoti Settlement Aot (1 [1] of 
ISSO), S. 20 — Botkbat — Entries in — Civil 
Court cannot inquire whether rent recorded was 
correct 203a 

Bombay Land Revenue Code (5 [V] of 
1879), S. 83 — Presumption of permanent ten- 
ancy in favour of tenant — Proof by landlord as 
to commencement of tenancy — Nature of, ex- 
plained 865a 

S'. S3 — To claim presumption of iXTina- 

nont tenancy, tenant of watan lands need not 
trace back his possession to a time when land 
was alienable 365/> 

Bombay Local Boards Act (6 [VI] of 1923) 
(as amended hy .Ic/ ^^5 [XXIIl] of 1938), 
Ss, 72, 104 — Levy of octroi — Suit for recovery 
of octroi held not maintainable 117a 

Bombay Mamlatdars’ Courts Act (2 [II] 
of 1906), Ss, 23 and IS — Revision before Col- 
lector pending — Applicant dying — Revision 
does not abate — Legal representatives can I'e 
brought even after one month — Civil P. C. 
(1908), 0. 22 does not apply 201 

Bombay Municipal Boroughs Act {IS 

[XVIIlj of 1925 ) — Provident Fund of Muni- 
cipal employees — Municipality can invest in its 
own debentures loOc 

S. 219 — Borough Municipality — Superses- 
sion under R. 88B, Defence of India Rules 
(1039)— Administrator continuing suit filed — 
Provincial Government is not necessary party 

154 

Bombay Rent Restriction Aot (16 [XV I] 
of 1939), S. 11 — .“Own occupation” explained 

2125 

— Choice of selection is with landlord 

Court cannot compel him to continue suit 
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Bombay Rent Restriction Act icontd.) 

against tenant -whona he does not desire to evict 

212c 

Certiorari — Writ of — Bombay High Court 
has jurisdiction to issue writ — Application for 
issue of writ against sole respondent — Gover. 
nor-General-in-Council not made party — Fact 
that he appears in pursuance of notice under 
E. 584, High Court Rules, will not make him 
party — Question of prohibition under S. 306, 
Government of India Act, 1935, would not arise 

407tZ 

Writ of — Both parties to dispute residing 

outside jurisdiction of Bombay High Court — 
High Court cannot issue writ merely because 
tribunal has office in Bombay 309 

Writ of — Writ of certiorari and writ of 

prohibition should not be claimed simultaneously 

280fi 

■ Writ of — When granted, stated — Writ 

can be issued also in those cases where tribunal 
or officer acted without authority or jurisdiction 

280/ 

Writ of — ‘Judicial act’ explained— Order 

of Collector requisitioning immovable property 
on materials gathered after proper inquiries is 
judicial act 280^ 

Civil Procedure Code (6[V] of 1008), Ss. 9 
and 100 — Eight to take processions — There 
is no general right of public to take out proces- 
sions whether religious or not — Procession 
whether religious is question of fact — Carrying 
of Vyasantol by Lingayats or Yeershaivas in 
procession is not religious observance and no 
suit lies to establish the right 353(Z 

- S. 11 — Execution proceedings — The prin- 
ciple of res judicata applies to execution pro- 
ceedings 105 c 

S. 31 — Damages — Suit for — Interest 

on damages from date of suit if can be allowed 

\h 

S. GO — Amendments made by Act 9 

[IX] of 1937 and Act 5 [VJ of 1913— Effect 

102^^ 

— Clerk in mill doing no 
not labourer or domestic 

102c 

Private employee — No 

1025 

Notification No. 1489- 


of, explained 

S. 60 (1) (h) 

manual labour is 
servant 

S. 60 (1) (i) — 

part of pay is exempt 
S.G0(l)(l). 

D/43 dated 29-4.1943 — Dearness allowance of 
private employee is not exempt 102a 

S. 99 — Presentation of plaint — Person 

not properly authorised— Defect is mere irregu- 
larity — Decree obtained cannot be set aside 
merely on ground of that irregularity 1746 

; Ss. 100 and 101 — Second appeal — Find- 

mg of fact — Concurrent finding of both lower 
Courts that certain person is not proved to be 


Civil P. C. fcontdj 

another person’s legally adopted son cannot be 
assailed in second appeal 193 a 

-S'. 110 — Substantial question of law — 

Decision of the High Court given in accordance 
with previous Full Bench decision, which, how- 
ever, is subsequently overruled by the Privy 
Council — That is a substantial question of law 

437c 

S, 113 — S. 115 has not taken away High 

Court’s jurisdiction to issue writ of certiorari 
(Obiter) 280 i 

.S'. 115 — No revision lies from orders of 

Debt Adjustment Board 200 

S'. 115 — No revision lies against order of 

Judge acting under 8. 15, Bombay Municipal 
Boroughs Act (1925) 64 

S. 132 — ‘Personal appearance in Court’ 

is synonymous with ‘attendance’ 340a 

S'. 132 — ‘Personal appearance in Court’ 

Woman conveyed to court building completely 
veiled in burkah and examined in private room 
cannot be said to make personal appearance in 
Court 3405 

0. 1 — Parties— Same individual cannot 

be both plaintiff and defendant — Exception to 
rule stated 516c 

0. 1 — Parties to suit — Society registered 

under Societies Eegistration Act — Suit by 
members thereof in minority — Some members 
of managing Committee of society made defen- 
dants in their representative capacity as such 
members — Defendant’s capacity held was not 
defective (Obiter) 51M 

0. i, II. 8 — Decision likely to affect large 

number — Eule 8 should be resorted to 2035 

0. 5, Br. 1 and 5 — Advocate {0. S.) 

presenting plaint in mofussil — Vakalatnama 
must be filed 171a 

-0. G, B.2 — Inconsistent pleas of owner- 
ship and easement in alternative can be taken 
in same suit (FB) 266c 

0. 6^ B. 17 — Body of Code creates juris- 
diction — Eules indicate mode of its exercise — 
0. 6, E. 17 has nothing to do with jurisdiction 

3615 

0. 7, B. 11 (a) — Written statement not 

traversing plaint allegations — Defendant cannot 
contend that plaint discloses no cause of action 
against him and that he is not necessary party 

516c 

0. 17t B. 1 — Adjournment of hearing of 

suit — Costs of adjournment — Nature and 
extent of — Principle underlying 0. 17, E. 1 (2) 
indicated 113 

0. 21, B. 14 — Decree on mortgage — In 

the case of an execution of a mortgage decree, 
the property being already secured for payment 
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Civil P. C. 'Cont<L ' 

of the debt, an application under R, 1 1 need 
not be made lO-jrt 

0. 21, Hr. 15, 16 and 10 _ Decree — 

I’xecution of, by heir of decree-holder — Proper 
procedure indicated 27A 

—0. 2l, It. Id— Partition suit by .1— Refer- 
ence to arbitration through Court — Award 
holding .1 entitled to half share in suit pro- 
perty— .1 assigning by registered deed not 
merely his share but all rights under award 
to C — Decree subse(]uontly passed in favour of 
A in terms of award — C held entitled to execute 
decree as transferee of same by assignment in 
writing within 0. 21, Rule IG (FB) 272 

0. 21, 11. 10 — Scope and essentials of — 

Application for execution if must be made 
to Court which passed decree — Notice to 
transferor and judgment-debtor 27c 

0. 21, It. 16 —Application under — l\raking 

of order declaring applicant to be transferee of 
decree is desirable 27(7 

0. 41, Jl. 2 — Question whether person is 

holding public oOice within S. 45. Specific Relief 
Act, cannot be disputed at stage of argument in 
appeal 407 j 

0. 45, n. 8 (h) and 0. 48, B. 1 ( 1 ) 

Notice to respondent under R. 8 (b) — No pro- 
cess fees are required 1G8 

Club— Incorporated— Tribunal set up by club 

taking disciplinary action against member of 
club — Suit for damages by such member lies 
against club and not against tribunal 88A 
Companies Act (7 [Vll] of 1913), N. 2 (l), 

cl. (4) and cl, 13 (c) — Indicia to determine 
instrument a debenture indicated 18a 

^d4 — Private limited company issuing 
patron bonds to public — Bonds held to bo 
debentures ~ Company iield liable to penalty 
under S. 184 i^i, 

Contract — C. I. F. contract — Incidents of 

Seller can give symbolical delivery of goods by 

tendering to buyer a bill of lading, an invoice, 

and a policy of insurance —Tendering of these 

documents is tantamount to giving delivery of 

the goods covered by these documents and 

buyer is bound to accept those documents and 
pay price 

C. 1, F. contract — Invoice — Requisites of 
— To what invoice buyer is entitled, stated 

n T r, 

D. 1. I', contract • — Policy of insurance 

under— Nature of — It must be such document 
ns would enable buyer to sue on policy It 

must be actual policy of insurance properly 
stamped 

— -Policy of insurance - Policy should bo for 
sufiicient and adequate amount 469(7 

Specific performance -Draft agreement - 


Contract (contd.^ 

Some terms agreed upon not embodied in draft 

— Formal agreement to be drawn subsequently 

— Contract held enforceable even though for- 

mal document not drawn up 149 

Contract Act ( 9 [IX] of 1872), S. 2 and Ck. 
V — Obligations included in Ch. V are not con- 
tractual obligations and are not included in 
contracts which only were subject-matter of 
Act 216/1 

S. 27 — Negative covenants in contracts 

of service recognised and enforced — Such cove- 
nants are not void on ground of restraint of 
trade — Considerations in deciding whether 
agreeement is unreasonably wide stated — Agree- 
ment of service held, on terms, enforceable and 
injunction could be granted 428a 

Ss. 55 and 63 — Contract for delivery of 

goods within specified time — Failure to perform 

— Several agreements extending time for per- 

formance — There need not be continuous and 
unbroken chain of extension — Final agreement 
of extension is necessary 429a 

Ss. 55 and 63 — Extension of time fixed 

for performance of contract can be effected only 
by agreement between parties to contract — 
Unilateral act of promisee or bis mere for- 
bearance to sue or issue notice of rescission of 
contract does not amount to extension of time 

la 

S. 63 — For waiver or dispensation an 

agreement or consideration is not necessary 

469a 

Corporate body — Meeting — Quorum neces- 
sary — For getting quorum all members must 
have notice of meeting 88a 

Costs — Probate proceedings — Litigation caused 
by testator — Costs may be paid out of the 
estate 426 

Court-fees Act ( 7 [VII] of 1S70), S. 7 (iv) 

(c) aiid Sch. 2, .Ir7. 17 (Hi) — ■ Suit for two 
declarations, second consequential on first — S. 
7 (iv) (c) applies and not Sch. 2, Art. 17 (iii):l67 
• N. 7 (iv) (c) and (v) — • Suit for posses- 
sion of property alienated by Hindu widow 
with declaration that plaintiff was owner 
of property and that sale deed in respect thereof 
was illegal — Held, relief of I'tossessiou being 
principal relief and not consequential relief suit 
was governed by S. 7 (v) and not by S. 7 (iv) 
(o) -- Market value at date of suit held should 
be considered 3G3 

S. 19D — Shares of joint stock company 

in name of father ns manager of joint Hindu 
family — Widow for herself and her sons cau 
apply for letters of administration limited to 
such shares —Whole joint family property need 
not bo included — Such application is exempt 
from court-fees 4 Q 3 


7 


Subject Index, A. L R. 1946 Bombay 


Criminal Procedure Code (5 [V] of 1698), 
— S. 63 (1), Bombay City Police Act 
(4 [IVJ of 1902), does not exclude oral evidence 
of statements made before police in investiga- 
tion whether recorded or not — Oral statements 
recorded in panchanama before police are ad- 
miasible for corroboration 189a 

-S. 195 (l) (h) — False information given 

:3rst to police then to Court— Without complaint 
of Court prosecution under S. 211, Penal Code, 
cannot be started la 

S. 195 (1) (h) — False information to 

police — Information forwarded to Magistrate and 
B summary issued — Order passed by Magist- 

rate is not administrative but judicial order 

Section 195 (l) (b) applies 75 

S, 195 (1) (h) — Offence disclosed under 

S. 211, Penal Code — Section 195 cannot be 
•ovaded by taking it under S. 182. Penal Code 

7c 

-S. 197 (1) — Sanction under S. 197 not 

required for prosecution of public servants re- 
movable by delegated authority without sanction 
^f Provincial Government 86 

S’. 296 — Charge against accused persons 

-tor abetting each other — Charge can be altered 
to abetment of third accused 183 

Ss. 237 and 238 — Sections are exception 

to rule that person cannot be convicted of 

offence not charged • (FB) 38 / 

—Ss. 305 and 308 — Judge disagreeing with 
jury and of opinion that accused should not be 
retried — Proper order to be passed indicated 

(FB) dSd 

os. 307 and 411A — Power of interference 

under S. 4HA — High Court’s practice is not to 
interfere unless there is material error in charge 
to jury or verdict is manifestly erroneous or 
unreasonable (SB) 465a 

I S. 307 — Reference under — Powers of 
High Court to interfere with verdict of jury: 24 
Ss. 342 and 537 — . Omission to ask ques- 
tions on specific points is not illegality and mil 
not vitiate trial unless it has caused failure of 
justice — Whether failure of justice has been 
occasioned depends on particular case 

(SB) 4655 

369 and 439 — Reference under 

b. 438— Order without notice, viz., ‘No order 
on this reference’ is judgment within S. 969— No 
application in revision lies on same matter : 
Crim. Rev. Appln. No. 496 of 1943. OVEE- 
EULED (FB) 276a 

- os. 374 a7id 375 (2) — Reference — Prac- 
tice — Prisoner sentenced to death— Conviction 
on unanimous verdict of jury — Whole case is 
reopened on matters of fact and law 446c 

. -Ss. 403,308, 305, 237, 238 and 299— 

Accused charged in High Court with murder 


Criminal P. C. (conUD 

only — Judge directing jury to return verdict on 
lesser offence — Jury holding accused not 
guilty of murder unanimously and not guilty of 
grievous hurt by divided verdict — Judge dis- 
agreeing with latter verdict but acquitting ac- 
cused instead of discharging jury — S. 403 is 
no bar to retrial of accused under S. 308 for 
grievous hurt : 55 Bom. r)20=('3l) 18 A. I. R. 
1931 Bom. 309=134 1. C. 1219, OVEEEUL. 
ED; 46 Bom. L. R. 818=(’45) 32 A.I.R. 1915 
Bom. 110, EEVEESED (FB) 88a 

Ss. 403, 237 and 238 — Protection under 

S. 403 applies not only to cases under S. 237 
but also to cases under S. 238 (FB) 38t? 

" Ss. 411A and 305 — Certificate to appeal 

on facts— Jury trial before High Court — Verdict 
of jury wrong in Judge’s opinion but accepted 
being unanimous — Judge may give certificate 
— Verdict of jury not unanimous — Judge accept- 
ing verdict cannot grant certificate — Whether 
there should be appeal in such case should be 
left to appellate Court (SB) 4G5c 

S. 423 — Verdict of jury — Unanimous 

verdict of not guilty — Appeal against — Ground.^ 
on which appellate Court will interfere stated 

(FB) 385 

Ss. 423 (2) and 537 — Erroneous verdict 

— Verdict must be erroneous in appellate Court’s 
opinion — Trial by jury — Misdirection — Appel- 
late Court can convict accused if evidence is 
sufficient— Else new trial may be ordered: 4465 

S. 435 — Proceeding — .Word "proceeding” 

has no reference to commission of offence 

(FB) 533a 

Ss. 435 and 439 — Criminal Court — Dis- 
trict Magistrate requiring person to let part of 
house to specified person under R. 81 (2), 
Defence of India Rules — Order is not one made 
by Court : 47 Bom L. R. 357 : (’45) 32 A.I.R. 
1945 Bom. 885; Crim. Revn. Appln. No. 23 of 
1945 and Crim. Revn. Appln. No. 303 of 1945, 
OVEEEULED (FB) 5335 

S. 439 (2) — Applicability — Sub-section 

applies to case of enhancement of sentence of 
accused — Reference under S. 438 by person who 
is not accused — Order without hearing — Order 
is valid and binds petitioner (FB) 2765 

S. 491 — Order of detention — Two inter- 
pretations possible — One favourable to applicant 
should be preferred 8335 

Criminal trial — Misdirection — Murder trial 
by jury — Eye-witness not examined — Witness’s 
deposition in committing Court not produced — 
Sessions Judge directing jury to consider non- 
examination of witness as not giving rise to 
adverse inference against prosecution — Charge 
held was vitiated by misdirection 446a 
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Defence of India Actf V-5 [XXXV] of 1930), 
■S'. (2) tr.rii) — Expression “controlling the 

use” inclndes controlling use of extra coins in 
swelling cash balance in hand — R. 90 (2) (e), 
Defence of India Rules is not ultra vires : 36^ 

S'. 2 (2) (x.riv) — Enactment of S. 2 (2) 

(xxiv) and R. 7oA, Defence of India Rules, with- 
out notification under S. 101, Government of 
India Act, is ultra vires 280a 

-S'. 2 (2) (xxiv ) — Rules under, R. 7uA — 

Requisition of immovable property under S. 2 
(2f (xxiv) of the Act and R. 75A of the Rules 
does not come within Items 9 and 21 of List II, 
Sch. VII or any other items in lists in Scb. VII, 
Government of India Act — Enactment of S. 2 
(2) (xxiv) and R. 7.‘)A without public notifica- 
tion under S. 104, Government of India Act, is 
ultra vires the Central Legislature 

S'. 2(2) (x.riv) — Words “any property 

movable or immovable” in —Meaning of They 

cover commercial undertaking — Commercial or 
business undertaking can be proceeded against 
not only under S. 2 (2) (xx) and R. 81 but also 
under S. 2 (2) (xxiv) and R. 75A 216o 

.S', ir, — Provisions of, are mandatory and 

not merely directory or recommendatory 2]6y» 

-S', /d (1) — Orders made in purported 

exercise of power under Act how far protected 
under S. IG (l) from interference by civil Court 
— Requisition order requiring delivery of posses- 
sion of premises forthwith hold was in JIagrant 
breach of S. 15 and not protected under 

S. 16 (1) 2lGf7 

S’. Defence of India Rules. R. 75A — 

Provision is made for compensation in respect of 
requisition of immovable property 280b 

Defence of India Rules ^ /9.v.9i_Notification 

under, prohibiting selling, storing for sale or 
carrying on business in cotton yarn except 
under license — |‘Sell’* does not include agree- 
ment to sell — "Carry on business" connotes 
series of transactions .j 77 

Pi. 26 ~ Restriction and Detention Ordi- 
nance (1941), S. 9 — Authority directing deten- 
tion must apply all possible care and attention 
to materials placed before it before making 

order of detention — Slight error or carelessness 
—Inference 

-li. 5571— Borough Municipality — Super- 

session under R. 88B — Administrator continuing 
suit filed— Provincial Government is not neces” 
sary party 

■ R. Requisition for period of present 

war and six months thereafter — Period is not 

^ ^ 280c 

R. /5A — Plat requisitioned for duration 

of war — Order delegating power to determine 
this term to officer for whom requisition is made 
is not illegal 280(? 


Defence of India Rules icontd.) 

Rr, 73A and 81 — A occupying premises 

as tenant and carrying on business of restaurant 
therein — Premises wfith landlord’s fixtures 
therein requisitioned — Loss of goodwill attached 
to premises and business resulting from requisi- 
tion cannot convert requisition of premises into 
requisition of goodwill or business 216a 

Rr. 81 (2) (a) and Si (A ) — Master and 

servant — Master w'ben criminally liable for acta 
of his servant — Notification under R. 81 (2) (a) 
prohibiting sale of articles of food after certain 
hour at night— Manager of hotel selling articles 
of food after prespribed hour in absence of pro- 
prietor — Held, offence under R. 81 (4) was 
committed both by proprietor and manager: 815 

R. 00 Small coin found in excess can 

be confiscated under Criminal P. C. (1898), 
S. 517 8(;/> 

R. 120 — Police officer having suspicions 

need not arrest detenue personally — Impor- 
tant thing is decision to arrest, actual arrest is 
merely execution of such decision 65tx 

— — R. 120 — Action of oificer can be impeached 
if he acts with ulterior purpose since the act 
would be fraud upon Defence of India Act and 
Rules— But if materials exist on which he enter- 
tains reasonable suspicion, Court bns no juris- 
diction to challenge detention 655 

E.'120 — “Keasonal)ly" in R. 129 explained 

— If it can be shown that oificer is acting arbi- 
trarily or capriciously, bo acts outside scope of 
R. 129 — Whether suspicion is reasonable and 
W'betber grounds for same are sulficient is to be 
determined by the officer and not by Court: Goe 

Rr. 129 and 26 — Allegations in affidavit 

on behalf of detenue not traversed in affidavit 
by oificer concerned— Allegations in allidavit of 
detenue are presumed to be correct 65/ 

R. 129 — Order by Bombay Police Commis- 
sioner to detain person for handing him over to 
U. P, Police and consequent order of detention 
by Provincial Government are illegal Got; 

R. 129, sub rr, (2) ajid (A) — Provincial 

Government is invested with ix)wer3 to detain 
for two months 05 /? 

Dekkhan Agriculturists* Relief Act (17 

[X] II j of ls79 \ S. ioD— Suit alleging that 
sale deed was really mortgage with prayer that 
deed should be declared mortgage and to take 

account— Consideration above Rs. 5000 Suit 

is only one for accounts and is triable by Civil 
Judge (Junior Division) when valued at Rs. 5 
under S.7(iv) (O.Court-foes Act. 1870; (FB) 819a 
8’. — *Eor decree declaring that 

amount , meaning of — Expression does not make 
suit one for declaration within Scb. II, Art. 17 (8), 
or one under Art. 17 (6), Court-fees Act 

(FB) dm 
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Domestic tribunal — Notice — No particular 
notice prescribed — Shortness of notice of hearing 
or absence of notice of charge cannot be pleaded 
after conclusion of enquiry 8 Sc 

"Bias” — What amounts to, explained; 88 / 

Rules in enquiry against member, explained 

SSg 

Natural justice — Rule of — How applied, 

explained ' 88 /i 

"Easements Act (5 [V] of 18S2), Ss. 4 and 
16 — Prescriptive easement — Person claiming 
right of easement over property must have 
been conscious that property belonged to another 
— Claim to property as owner during prescrip- 
tive period if precludes him from claiming 
easement over it (FB) 266a 

Ss. 4 and 16 — Prescriptive easement and 

ownership by adverse possession — Distinction — 
In case of adverse possession possessor must 
assert his own ownership — In case of easement 
he must assert limited rights of user on a pro- 
perty and acknowledge its ownership in some 
one else (FB) 2666 

Ss. 4 and 16 — Inconsistent pleas of owner- 
ship and easement in alternative can be taken 
in same suit (FB) 266c 

■ Ss. 4 and 62 — Licences are distinct from 

and not included in easements 2162 

Estoppel — Estoppel w^hen comes into play, 
stated 4 G 9 g 

Evidence — Document written by claimant 
supporting his own claim or right kept in his 
fil© — Its contents not brought to opponent’s 
notice — Opponent’s rights are not affected 

454c 

Competency of witness — Witness not hav- 
ing opportunity to know about a matter 

Question put to him disallowed %\Qty 

-Burden of proof — Suit to recover watan 

land by person claiming nearest heir of last 
proprietor — He must show there is no one else ' 
nearer 193 ^ 

Evidence Act [I] of 1872), S. 4^ — Coro- 
ner’s inquisition does not relate to matters of 
public nature — Nor is it judgment — It is inad- 
missible in evidence 184 

• Ss. 65 and 90 — Registered mortgage-deed 

more than thirty years old lost — Certified copy 
can be admitted in evidence 193/ 

S. 68 — S. 68 does not apply when execu- 
tion of document is not to be proved 304a 

Ss, 101 to 103 — Illegality — Onus is on 

party who so asserts 4296 

S. 112 — Non-access — Merely living •with 

paramour is no evidence of non-access llOa 

S. 114, illust. (e ) — Presumption under, is 

as to regularity of official acts done and not as 
to acts themselves being done — Hoarding and 
Profiteering Prevention Ordinance (35 [XXXV] 


Evidence Act i could. i 
of 1943), S. 14 — Notification under, empower- 
ing Deputy Controller General to grant sanction 
— No presumption that notification was issued 
according to terms of S. 14 can be raised: 492a 

S. 157 — Admission relating to fact made 

by person in one suit is relevant to corroborate 
his statement in subsequent suit 1936 

S. Id /-^Bombay City Police Act (4 [lY] 

of 1902), S. 63 (1) does not exclude oral evi- 
dence of statements made before police in 
investigation w'hether recorded or not — Oral 
statements recorded in panebanama before 
police are admissible for corroboration : lS9a 

S. 169 — Inadmissible document can be 

used for refreshing memory 1896 

Excess Profits Tax Act >16 [XV] of 1940 \ 
S. G, Sell. I, Er. 1 and 6 — Object of — Com- 
putation of excess profit — Standard profits how 
to be calculated explained — Increase in capital 
income how to be arrived at, stated 60 

Gift — Bequest to charity — Charity, meaning 
of — Held on facts that Es’ean community being 
good charity bequest made to it was valid 

4956 

Government of India Act (1936, 26 £ 26, 
Oeo, V, Ch. 42), S. 1 — Interpretation of Act — 
Legislative practice in India and in England at 
time of passing of Act can be looked to 

Ss. lOO and 104 and Sell. VII — Powers 

of Imperial Parliament and of Indian Legisla- 
ture — Scope of, stated 216a 

S. 100 and Sell. VII, Lists — Principles 

in regard to interpretation of provisions of Act 
and items in lists in Sch. VII — Legislation 
affecting liberty or rights of property of subject 
not to be allowed except to extent warranted 
by words used 2166 

S. 100 — Words “with respect” in — Mean- 

ing of, explained 2lQk 

Part XII, Sections commencing v'ith 

S. 292 — Nature of — Ss. 298 (1) and 299 (l) 
and (2) are not merely restrictions on legislative 
powers of Indian Legislature but are statutory 
recognition of fundamental principles of British 
jurisprudence, international law, etc. 2l6c 

Sch. VII, List II, Item 21 — Expression 

“land” in — Scope of expression “that is to 
say” — Meaning of, explained 216; 

Sch.VII,ListII,Item21 and S. 299 (6> 

— Expression "rights in or over land” in item 21 
has same meaning as expression rights in or 
over immovable property in S. 299 (5) and 
means proprietary rights and not rights of tem- 
porary occupation or possession 21 6^ 

Grant Grant of land burdened with 

service — Presumption — Lands can be resumed 
(i) if there is default on the part of grantee in 
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Grant (contdJ 
I>€rformanC0 of service or (ii) if there is condition 
authorising grantor to resume the same at will. 

4'>4/> 

Hindu law — Adoption — Widow of re- 
generate class unchaste — Still she can adopt — 
Widow' must perform physical act of taking and 
delegate performance of religious ceremonies to 
some one — Relegation need not be express 

439a 

Adoption — Nature of — Adoption is re- 
ligious act — But giving and taking are secular 
and can be performed by 5////dra5— Adoption 
among 5// need not be in presence of Aoni 

- Among regenerate classes presence of .Unii 
is required if change of Gotra is involved 439Z) 

-Adoption — Datta homa — Rites necessary 

for homa indicated — Unchaste wddow is in- 
competent to perform rites — AVidow should 
delegate performance of rites — Bona fide 

observance of ceremonial is what is necessary 

Defects in ceremony —Doctrine of factum valet 
should be invoked — Adoption by unchaste 
widow' — Performance of homa delegated to B 

- R retiring after pnyiyahavachana — There- 
after widow performing ceremony as yajaman 

- Widow performing Ganapati worship and 

uttering words of renunciation — Defects in 
ceremony ^ and part taken by widow therein held 
did not affect validity of adoption 439c 

Adoption — Partition betw'een surviving 
coparceners — Still widow of predeceased copar- 
cener can adopt — Adopted son can claim share 
by repartition 

-Adoption — Adoption by regenerate un- 
chaste widow, if effected formally, is valid: 123a 
Adoption — Widow can delegate perfor- 
inance of ceremonies — Presumption of delega- 
tion by woman, of ceremonies in adoption, 
which she herself cannot legally perform 123/^ 

-Debts — Father — ^fo^tgag0 by, of joint 

family projxjrty — Decree against father— Sons 
must pay decree out of their share in spite of 
subsequent partition 1056 

Joint family - Severance in status 

— Intention is test — If demand of parti- 

tion not persisted and is abandoned by consent 
of others, severance is not effectod 1 16 

Joint family business — Personal liability 

of coparceners, test to determiue, indicated 396 

Joint family property — Presumption-- 

Property purchased by member of joint family 

— Presumption as to property l)oing joint arises 

only if there is adequate nucleus — Nucleus in- 
siifllcient *- Onus shifts from party alleging 
self.acquisition 439^1 

Joint family property Blending — Pro. 

sumption is against blending -Property acquired 
i'y mombor of joint family property without 


Hindu Law (could.) 

income from joint family — Onus lies on party 
alleging blending with joint property 489/ 
Marriage — Sagotra marriage is invalid 

377c 

Sources — Custom — Custom overrides text 

— Custom must be ancient, certain and reasonable 

— Onus to prove custom is on person setting it up 

— Permissive custom — Test of invariability can- 
notbe applied — Nature of evidence to prove cus- 
tom indicated — Custom as to sa(fOtra marriage 
among Deccani Brahmins held established: 877a 

Text — Interpretation — Court has to look 

to interpretation put by recognised commentators 

8776 

Hoarding and Profiteering Prevention Or- 
dinance f <75 /ZXA'T; of lOJrS), -S. 14 — 
Notification under, empowering Deputy Control, 
ler General of Civil Supplies to grant sanction 
— Notification is invalid and sanction granted 
in pursuance of it is also invalid 4926 

Husband and wife— Sale-deed in wife’s name 

— Whether transaction is benami — On whom 

burden of proof lies explained — Rule of 
advaucement does not apply in India loTa 
Income tax Act I liiXIjof Ss. 5, 4, 2 

( 75 ), 6 and f? — Kxpression “income from proi>er- 
ty” in S. 9, moaning of — Beneficiaries occupying 
house property and not i^ermitted by will to let 
it out — Trustees are liable to pay tax on annual 
rental value of property thAOa 

S. 4 — ‘Charitable parix)3e’ — Use of word 

charity’ w’itbout any qualification or limitation 
indicates such purpose 337fl 

S. 4 fi h Proviso d and S. 4 1 1) {h\ (i) 

and (//l — Assesses resident of British India 

— Interest on foreign securities not brought in 

British India is not taxable 185a 

' N. 4(1) (h) — Scheme of cl. (b), stated 

1856 

S. 4 [7 ■ (6) {Hi) and second proviso — 

Applicability of second proviso to sub-cl (iii)— 
Proviso does not apply to sub cl. (iiO—Assessee 
not ordinary resident in British India— Income 
arising outside British India after April 1, 1933, 
hut not in accounting year — Sum brought in 
British India in accounting year — Sum is liable 
to be assessed under sub-cl. (iii) loOa 

N. 4 id) ( / ' — Direction in will to trustees 

to utilise three- fourths of residuary property for 
charity _ Proixu'ty is hold in trust ‘wholly’ for 
charitable purpose 8376 

Ns. 4 (3)(i) and 41 (l ) — Charitable pur- 

I'OSO explained— Trust for scholarshii^s to family 
members is not for charitable purpose but is of 
private scope - Income of such trust is taxable 
at maximum rate under S. 41 (1) 44 

— Ss. 4 { (‘D ( via 1 (i/nf 2 { D ~ AgVicultural 
income — Assessces managing agents of company 
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Income-tax Act (conUl) 

exempted for part of income as derived from 
agriculture — Agents remunerated by commis- 
sion on percentage basis subject to certain mini- 
mum commission — Remuneration held not 
■exempt under S. 4 (3) (viii) 51 

S. 12(2) {as amended in 1939) — Deduc- 

tion — Capital expenditure — Test to determine 
stated — Assesses elected as member of Local 
Board of Reserve Bank and entitled to fees as 
director of Bank — Assesses incurring legal ex- 
penditure in defending suit for declaration that 
his election was invalid — Legal expenditure 
held could be deducted 401 

S. 25A — Joint Hindu family — Partial 

partition — Business carried by joint family 
divided and given to separate members who 
carried it afterwards individually and for their 
own benefit — Income from business after parti- 
tion should not be included in total income of 
family 328a 

S. 25A — Scope of — Section does not 

create any new rights or obligations or affect 
provisions of Hindu law 328c 

S, 25A (2) — Object of — Income to be 

assessed must be received by joint Hindu family 
as such — Pact that family is not joint on the 
date of assessment makes no difference 3285 


S, 41 — Rate of taxation — In making 

settlement, settlor not clearly defining specific 
and individual shares of beneficiaries — Assess 
ment must be at maximum rate “ 350^ 

S. 42 (1) — Interpretation o£ — Whole o 

the first part of S. 42 applies to non-residents anc 
is not intended to define the expression “deemec 
to accrue or arise within British India” in res 
pect of a person ordinarily resident in Britisl 
India 185^ 

Indian Christian Marriage Act (15 [XV] oj 
1872)t Ss. 19, 41 and 42 (c) — Minor bride 
giving notice of marriage — Minor’s father 
guardian or mother not in existence — Registra: 
of marriages whether can insist on getting guar 
dian appointed 12^ 

interest — Period prior to suit — When interes 
can be granted, explained 174, 

nterpretation of Statutes — Marginal note: 

to section cannot be referred to for construing 

sio; 

Court is not concerned with policy o 

Legislature 459^ 

■Provisions of statute must be construec 


according to their plain meaning 

Same expression may be presumed to ha’ 

same meaning in every part of Act 21( 

-Statement of objects cannot be refern 

when section is clear 15c 

Emergency legislation — If only one mea: 

ing not possible, construction supporting obje 


Interpretation of Statutes (could.) 

and intendment of legislation should be adopted 
though strained or unnatural ()5c 

Land Acquisition Act (1 [I] of 1894), Pre- 
amble. Part VI and .S’5..96 '2) and 48 — Tem- 
porary occupation of land provided in Part \T 
is distinct from and is not included in acquisition 
of land which is object of Act 210/ 

■S'. 23 — Valuation, mode of — Court not 
precluded from estimating value of buildings 
apart from land 155 

S. 23 {i) (iv) — “Damage” explained — 

Brick-kiln worked without permission from 
Collector under S. 48, Bombay Land Revenue 
Code — Damages cannot be claimed 171 

-S'. 23 ( iv) — Loss of earnings — Concern 

not going — Actul loss and not prospective loss 
is to be considered — S. 23 is not exhaustive 

142 

Legislation — Liberty of subject can be encro- 
ached upon since individual liberty must give 
way to national safety 655 

Legislature — Amendments — Method of making 
legislative amendments by correction slips inten- 
ded to be stuck into unamended copies is de- 
precated 1175 

Letters Patent (Bom.), Cl. i5~Judgmeut — 
Suit in ejectment on ground of breaches of lease 
conditions — Amendment of plaint by inserting 
claim for termination of lease on ground of 
breaches subsequent to suit allowed — Order is 
not judgment 361a 

Cl. 37 — Cl. 37 does not empower High 

Court to make rules with respect to Subordinate 
Courts VI 4d 

Limitation Act (9 [IX] of 1908), S. 5^ 
Sufficient cause — Mistaken advice of law by 
pleader is sufficient cause 4375 

S. 10 — Trustee must be express trustee, 

i. e., for specific purpose — Indian law makes 
distinction between trust for specific purpose 
and obligation in nature of trust 131 

S. 12 — Reasonable time in applying for 

copies can be included in period requisite under 
S. 12 — Each case is to be decided on its own 
facts 437a 

S. 2S and Art. 144 — Adverse possession 

of one trespasser can be tacked on to adverse 
possession of another only when latter derives 
his liability to be sued from former — Adverse 
possession of widow succeeded by adverse pos- 
session of person not shown to be her adopted 
son — Former adverse possession cannot be 
tacked on to latter adverse possession 193/i 

S. 28 and Art. 144 — Adverse possession 

of widow cannot be tacked on to adverse pos- 
session of another claiming absolute title: 193/ 

Arts. 120 and 144 — Suit for possession — 

Decree against manager of jdtnt family — 
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Limitation Act coni'h ' 

Particular joint property sold in enforcement 
of decree - Auction -purchaser’s suit for posses- 
sion is governed by Art. 144 and not by 
Art. 120 192 

and 1-1 1 —Hindu father execut- 

ing mortgage of joint family property to secure 
antecedent debt — ^Mortgage executed not as 
manager of joint family nor for family neces- 
sity — Suit upon mortgage against sons after 
father’s death - Suit is not barred by three 
years or six years period of limitation — Suit 
brought within sixty years of due date is within 
time 409c 

- - - Jr/'s. 7-?2 and l-l'i — Mnglish mortgage exe- 
cuted before Ist April 19:JO — Suit thereon — 
Art. 147 and not Art. li>2 applies 499/> 

Art. J-''? (■'>> — Applicability — Essentials 

for, stated IRTa 

Art. i I 6 ' — Suit under 0. 21, R. GR is 

not application within Art. 182 (5) 187A 

Art. 1 S 2 ( 6 > — Suit under 0. 21, R. G;-» 

cannot be deemed to be filetl in "proper Court" 
{ Semi lie) 187c 

Art. iss _ Decree — lleviver of — What 

constitutes , 27a 

Majority Act (ff 'IX; o/ S. 3 — Per- 
son not domiciled in British India — Act does 
not apply— Age of majority is to be determined 
by law of his domicile — Person domiciled in 
Jamkbandi Stato which has adopted Majority 
Act and Bombay Court of Wards Act— Ilis 
estate taken by Court of Wards, Jamkbandi - 
Ife attains majority at age of 21 — He can file 
execution application in British Indian Court 
within three years after attaining ago of 21 
under S. 0 read with S. 8, Limitation Act: 452 

Malice— Consideration of, necessary Conduct 

of defendant even at trial is material K8(Z 
Mpims— Presumitur retro — Doctrine of, aji. 
plies to watan property ;iG5c 

Muhammadan law — Mother appointed guar- 
dian ad litem of her daughter — Leave obtained 
under 0. 82, R. 7, Civil P. C., by mother to 
compromise— Sale in pursuance of compromise 
—^lotber not appointed guardian under Guar- 
dians and A\ai’d3 Act — Sale is void with respect 

to minor s share — 1‘lven stranger can resist suit 
for possession 57 

AVakf ~ Reservation of incomo in tho in- 

come of trust property to settlor for his life for 
his absolute use and after his death for absolute 
use of his family — Wakf not within Wakf 
A'alidating Act, 1918, and is void ns otVending 
against rule of perpetuity 842c 

Wakf-nlabaulad— Nature and essentials of 

842a 

\\ akf-alal-aulad — Deed of — Construction 
Objects not charitable — Whole of trust jiro- 


Muhammadan law (conUl.) 
perty not given to charity as ultimate bequest — 
Provisions of Musalman Wakf Validating Act 
(1918) not satisfied — Wakf held invalid 8425 

Wakf — Gift to charity in prezsenti with 

direction not to spend on it during settlor’s 
lifetime — Gift is valid if object is recognised as 
charitable 342£Z 

Negotiable Instruments Act (26 fXXVIj 
of S. i-VI— Liability of banker for con- 

version of cheque — Meaning and test of negli. 
gence stated — I'ailure of bank to make enquiries 
about respectability of new customer whether 
constitutes negligence — References about new 
customer given and no suspicious circumstances 
attendant upon opening account — Bank held 
not guilty of uegligencc for failing to make any 
furdier enquiries and hence entitled to protec- 
tion under S. 181 482a 

Parsi Marriage and Divorce Act f ? (J/Zy 
of V>36S 62 ifj ‘ — Desertion by husband — 

Subsequent visits to wife not as husband but as 
boarder — Matrimonial relations are not revived 
and desertion does not end 211 

Partnership Act (if < lXj of 1032 \ S's. 4,6, 
Explanation (2^ — Participation of profits — 
Whether partnership is constituted depends on 
intention of parties 17 Ic 

Penal Code {43 [XIA^ j of S$. 209 

and o’Vd— Culpable homicide and grievous hurt 
— Distinction stated (FB) 88u 

Practice * New point — Point of law which does 
not depend upon taking any new evidence can 
bo allowed to be raised in second api>eal : 207a 
Precedents —Construction of document by one 
Court is not necessarily guide for construction 
of similar document by another Court 499(f 

Observations of Judges should not be torn 

from context or rend without reference to facts- 

mb 

Privy Council — Obiters deserve respect 

469/ 

Construction of — Observations to be read 

in light of facts 4285' 

Obiter dicta in Privy Council decision are 

binding on Indian Courts MGotJ 

Judicial— Construction of — Observations 

must be read along' with facts of case 8585 

Decisions of Australian Courts — Decisions 

of Australian Courts are not binding on Courts 
in India but when relevant they will be 
listened to by an Indian Court with attention 
and respect 2U>(? 

Presidency Small Cause Courts Act (13 

I X] ] of 41, 43 — Notice to quit 

valid — Jurisdiction under S. 41 is not ousted 
by tenants' taking defence under Bombay Rent 
Restriction Act, (16 [XVI] of 1989), S. 11 

212 a 
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Press (Emergency Powers) Act f -^3 

[XXIII j of 1931), S. 4 (1) ‘Prejudi. 

cial report’ — Publication must be such as affect- 
ing one of objects referred to in S. 2 (l), 
Defence of India Act — Book entitled ‘De- 
nationalisation of Goans' held did not consti- 
tute prejudicial report (SB) 325 

.S. 4(1) (f ) — Article in newspaper invit- 
ing public to send in official secrets to editor 
comes within S. 4 (l) (f) (SB) 322a 

S. 23 — Applicability — First article com- 

plete by itself — Writer writing second one to 
clear wrong impression likely to be created by 
first article— S. 26 does not apply (SB) 3226 
Prohibition and Mandamus — Writs of— 
Distinction between — Writ of prohibition has 
nothing to do with executive acts which may 
also be controlled by writ of mandamus : 4076 
Provident Funds Act (19 [XIX] of 192o), 
2 (c) — S. 2 (c) does not confer any right 
upon dependant 

S, 4 and 5 — G. 1. P. Railway Provi- 
dent Fund Rules — Nomination by contributor 
of any person other than dependant is valid— 
Nominee though not dependant takes absolute 
interest in fund 3046 

S. 3 — Scope — It deals only with ‘the pro- 
tection of compulsory deposits in a Provident 
Fund' and not with the title to them 304c 

Ss. 4 and 5 — G. I. P, Ry. Provident Fund 

Rules, R, 25 — Nomination — Subsequent mar- 
riage of member — Nomination does not subsist 
and widow is entitled to fund — R. 25 is not 
ultra vires 1 33 

Provincial Insolvency Actr5 [V] of 1920), 
Ss. 16 and 9 (1) (c ) — Petition under S. 9 (l) 
(c) dismissed for default — Application by 
another creditor to substitute — Court has in- 
herent power to restore under S. 151. Civil P.C. 

20 

Racing Club — Royal Western India Turf 
Club Rules, Rr. 103, 180 _ “Misconduct” in 
R. 103 is not restricted to offences under 
R. 180 — Misconduct sufficient for withdrawing 

licence of trainer explained 88c 

Registration Act (16 [XVIfof 1008), S, 17 
(1) (b )^ — Document, if intended to be part of 
transaction of partition, requires registration 

T. ^ 126 

Reserve Bank of India Act (2 [II] of 

1934), S. 39 — High Denomination Bank Notes 
(Demonetisation) Ordinance (3 [III] of 1946), 
cl. 6 — Scope of S. 39 explained — Meaning of 
Exchange” in S. 89 and “be exchanged only 
on tender of Note for exchange” in cl 6 stated 
— After commencement of ordinance holder of 
Bank note of high denomination cannot claim 
its discharge without complying with ordinance 
—Writ of mandamus on Bank to make un- 


Reserve Bank of India Act icontd.) 

conditional payment held could not be granted 
under S. 45, Specific Relief Act 510a 

Restriction and Detention Ordinance <3 

[III] of 19441 S. 3 — Governor acts as part 
of Provincial executive and not as contrast to 
it 326 

S. 3 — Order of detention bad — Subse- 

quent order continuing it is equally invalid 

-S'. 10 — Object of detention is preventive 

not punitive — Court cannot enquire into suffi- 
ciency or reasonableness of grounds of deten- 
tion 32a 

S'. 10 — Detention not with view to pre- 
vent acting prejudicially to public safety but to 
consider whether Criminal Tribes Act should be 
applied — Detention is bad 32c 

Second appeal — Question of law — Proper in- 
ference to be drawn from contents of docu- 
ments is question of law 454a- 

Societies Registration Act (21 [XXI] of 
ISOOj, Ss. 6, 7 and <S — Society registered 
under Act — Society is legal entity capable of 
suing and being sued in its own name 516a 

S'. 6 — Society registered under Societies 

Registration Act — Principles governing rela- 
tions of members of incorporated companies are 
applicable in case of such society — Such princi- 
ples and exceptions stated — Acts of majority 
falling within exceptions — Members in minority 
can sue society without previous sanction or 
consent 5166 

Specific Relief Act (1 [I] of 1877), S. 45 — 
Prohibition — Writ of — Bombay High Court has 
jurisdiction to issue writ — S, 45 has not taken 
away such jurisdiction 407a 

S. 45 — Enactment of S. 45 has not abo- 
lished writ of prohibition — Subject is entitled 
to both these remedies as alternative remedies 

%mh 

Chapter VIII, Ss. 45 and 50 — S. 45 

takes away jurisdiction of High Courts to issue 
writ of mandamus — Power to issue writs of 
prohibition if also taken away 21^r 

S. 45, cIs. (a) to (e ) — Condition specified 

in els. (a) to (e) being cumulative each of them 
must be satisfied — Acquisition of land under 
R. 76 A, Defence of India Rules — Arbitrator 
appointed by Government to determine compen- 
sation — Application for order under S. 45 to 
restrain arbitrator from proceeding with arbi- 
tration — Acquisition of land challenged as illegal 
— Order cannot be made as condition in cl. (b) 
is not satisfied 407c 

S. 45, cL (d) — Expression ‘Specific and 

adequate legal remedy’ — Scope of — Remedy by 
way of suit is covered by such expression: 407c 
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Specific Relief Act contd.) 

.S. 4r, Proviso (hi — Expression “any law 


for the time being in force*' in — Meaning of — 
Order of public officer requisitioning property 
illegal — Court can direct him to forbear from 
enforcing that order 21Gs' 

,S'. l*roviso OO— Order by public officer 

requisitioning property of .1 under R. 75A, 
Defence of India Rules — Application by .1 
under S. 4’> for order directing public officer to 
forbear from acting upon order on ground that 
R. 75A is ultra vires and requisition order 
illegal, is maintainable 216i 

S. 43, Proviso ih) — Public officer pur- 

porting to pass order under statute — Statute 
can be shown to be invalid 216« 

.S'. 43, Proviso hi ) — Specific and adequate 

remedy referred to in Proviso (d) must be 
equally convenient, speedy and effectual — 
Remedy by way of suit held was not adequate 
under the circumstances within Proviso (d): 21Gu 

.S. 43, Provisos ( f) and i<j) — Scope and 

object of Proviso (f) — Court if can pass order 
against public officer acting as agent of Govern- 
ment — Public officer under delegation of power 
by Central Government passing requisition order 
under R. 75A, Defence of India Rules, directing 
A to deliver possession of property — Public 
officer can be restrained under S. 4r» from acting 
upon requisition order— Neither Proviso (f) nor 
Proviso (g) is a bar 2l6?y 

.S’. 37 — Negative covenants in contracts 

of service recognised and enforced Such 

covenants are not void on ground of restraint 
of trade — Considerations in deciding whether 
agreement is unreasonably wide stated— Agree- 
ment of service held, on terms, enforceable and 
injunction could be granted 428u 

Succession Act hd) [XXXI Xj of 
S. 03 (c) — Will — Execution of — Proof Evi- 
dence of both attesting witnesses if necessary 

Effect of S. G8, Evidence Act 12a 

S. //-'^— Bequest held valid 184a 

S, 214 — Probate limited to collection of 

debts cannot be made 109 

Suits Valuation Act (7 [VII] of ISS7} — 
Act does not apply to appeals 85Gc 

S. 8 — Suit alleging that sale deed was 

really mortgage with prayer that deed should 
be declared mortgage and to take account— 
Consideration above Rs. 5000— Suit is only one 
for accounts and is triable by Civil Judge 
(Junior Division) when valued at Rs. 5 under 
S. 7 (iv) (0, Court-fees Act, 1870: (FB) 310a 

Taxation — Octroi duty — Difference between 
duty and tax, stated 117c 

Tort — Negligence — Contributory negligence 

Person converting article belonging to true owner 


Tort (conUl) 

cannot plead contributory negligence by true 
owner 482c 

Transfer of Property Act i4- [IV] of 1882), 
S. 32 — Applicability — Pending suit ending in 
consent or compromise decree — Section applies 
— But consent or compromise must be honest 
and not fraudulent or collusive 462 

S. 32 — Maintenance proceedings — ■ S. 52 

can apply — Lis continues even after decree — 
If charge is created property can be sold in exe- 
cution — No separate suit is necessary 2075 

. 8 . 32 — Award — Private — Maintenance 

charged on property — Lis begins with applica- 
tion to file award and continues till satisfaction 
of maintenance decree or its satisfaction becomes 
unobtainable 207o 

S. 38 (e ) — English mortgage — Absolute 

transfer — Stipulations in mortgage as to mort- 
gagor's retaining possession of property until 
default was committed and being liable to pay 
rates and taxes — Stipulations do not detract 
from absolute nature of transfer 499a 

Trusts Act 12 [II] of 1882), S. 20 id) — 
Debentures of Municipality outside Presidency- 
town is not specified security 1595 

C//. IX and S. 3 — Obligations in nature 

of trust provided in Cb. I\ are not included in 
definition of trusts which only were subject- 
matter of Act 216(/ 

Will — Construction — Trust or gift — Testator 
directing trustees to invest residue of bis estate 
in gilt edged securities and to transfer them to 
certain community to be utilised in furtherance 
of its aims and objects — Held no trust for pre- 
servation of capital in j>erpetuity was created 

Will held to create absolute gift with power to 
spend income as well as corpus in furtherance 
of aims and objects of community 495a 

- Construction of — Rules, explained 1345 

Words and Phrases — Expression "any law 
for the time being in force” in Specific Relief 
Act (1877), S. 45, Proviso (b) — Meaning of. 
explained 216 a' 

Words "any property movable or immov- 
able’' in Defence of India Act (1939), S. 2 (2) 
(xxiv) — Meaning of. explained 216u 

"Bias" in Domestic tribunal — What 

amounts to, explained 88/ 

Words 'charitable purposes’ in S. 4, In- 
come-tax Act (1922) — Use of word 'charity* 
without any qualification or limitation indicates 
such purpose 387(i 

Expression "controlling the use" in S. 2 

(2) (xxii). Defence of India Act (1939)— Mean- 
ing of, explained 86a 

"Damage" in S. 23 (i) (iv), Land Acqtiisi. 

tion Act, explained 171 
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Words ‘for decree declaring that amount’ 

in S, loD, Dekkhan Agriculturists’ Relief Act 
(1879), meaning of — Expression does not make 
suit one for declaration within Sch. 2, Art. 17 
(3), or one under Art. 17 (G), Court-fees Act 

(FB) 319^ 

Expression "land” in Government of India 

. Act, (1935), Sch, VII, List II, Item 21 — Scope 
of, stated 216/ 

"Misconduct” in R. 103, Royal Western 

India Turf Club Rules— Meaning of, explained 

88c 

"Notice of accident” in S. 10, Workmen’s 

Compensation Act (1923), explained 1695 

“Own occupation” in S. 11, Bombay Rent 

Restriction Act (1939), explained 2125 

Words ‘personal appearance in Court' in 

S. 132, Civil P. C. (1908) — Woman conveyed 
to Court building completely veiled in burkah 
and examined in private room cannot be said 

to make personal appearance in Court 3405 

• “Reasonably” in R. 129, Defence of India 

Rules (1939), explained 65e 

• Expression "that is to say” in Government 

of India Act (1935), Sch. VII. List II. Item 21 
—Meaning of, explained 216/ 


Words and Phrases 'coiiUl.) 

Words "with respect to” in Government of 

India Act (1935), S. 100 — Meaning of, explained 

216/.- 

Workmen’s Compensation Act f-S fVJIl] 
of S. 2 — Dependent — Illegitimate child 

of adulterous intercourse supported by deceased 
is dependent llOcf 

S.2(l' fn.^ — Workman — Lorry picking 

bricks from field — Labourer engaged for work, 
riding lorry while going to field — Labourer is 
workman lG9c 

,S', j (c ) — Daily labourer — Compensation 

to — Calculation of monthly wages how to be 
made, explained 169tZ 

S', 10 — ‘Notice of accident”, explained 

1695 

S. 30 — Findings of fact by Commissioner 

— High Court when can interfere 169(f. 

S', SO — Object of S. 30, stated 1105 

S’. 30 — Substantial question of law — The 

quantum of evidence necessary to discharge the 
onus of proof is not a substantial question of 
law IlOe 

S, 30A — Stay ordered by Commissioner 

pending appeal — Procedure to be followed by 
appellant, stated 110c 
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CASES OVERRULED OR REVERSED IN A. I.' R. (33) 1946 ROMBAY 


Chamanlal Eevalcbaod v. Bai Buxmani, GrimiDal Overruled in A. 1. B.(33} 1946 Bom. 276(F.B.). 
Bevn. Apple. No. 496 of 1943, Decided on 
20th January 1944 


Emperor v. Abala leak, (’31) 65 Bom. 520 = 33 
Bom. L. B. 349=1931 Cr. C. 665=33 Or. L. J. 
62 = 18 A. I. R. 1931 Bom. 309 = 134 I. C. 
1219 

Emperor v. Abdul Wahab Kamruddin, (’46) 46 
Bom. L, R. 818=32 A. I. R. 1945 Bom. 110 

Emperor v. Amritlal Manilel Shah, Ori. Bev. Appln. 
No. 303 of 1946, Decided on 12th July 1945 

Qovernbba Ambar v. Eaodanmal Sbobbagebanda, 
Cri. Revn. Appln. No. 23 of 1945, Decided on 
lltb AprU 1945 

Motichand Balubbai v. Dist. Magiatrate, Surat, (’45) 
32 A.I.R. 1945 Bom. 385=47 Bom.L.R. 357 

New Mofussil Co., Ltd. v. Sbankerlal Narayandas, 
(’41) I. L. R. (1941) Bom. 361=43 Bom. L. R. 
293=28 A. I. R. 1941 Bom. 247=196 I.C. 146 


Overruled in A.I.R. (33) 1946 Bom. 38 (F.B.). 

Beversedjn A.l.B. (33) 1946 Bom. 38 (F.B.). 
Overruled in A. I. R. (33) 1946 Bom. 633 (F.B.). 
Overruled in A, I. B. (33) 1946 Bom. 533 (F.B.). 

Overruled in A. 1. R.^33) 1946 Bom. 633 (F.B, ) 
Reversed in A. 1. R. (33) 1946 P. C, 97. 
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[Case No. l] 

A. I. R. (33) 1956 Bombay 1 

Stone C. J. and Chagla J. 

Anaiidrain Mangturam and others — 

Defendants — Appellants 

V. 

Bholaram Tanumal — Plaintiff — 

Eespondent. 

0. C. J. Appeal No. 24 of 1944, Decided on 13th 
March 1945, from judgment of Kania J., in Suit 
No. 1404 of 1943, D/- 20th June 1944. 

*(a) Contract Act (1872), Ss. 55 and 63 — 
Extension of time fixed for performance of 
contract can be effected only by agreement 
between parties to contract — Unilateral act of 
promisee or his mere forbearance to sue or 
issue notice of rescission of contract does not 
amount to extension of time. 

Under S. 55, the promisee is given the option to 
avoid the contract where the promisor fails to per- 
form the contract at the time fixed in the contract. 
It is open to the promisee not to exercise the option 
or to exercise the option at any time, but the pro- 
misee cannot by the mere fact of not exercising the 
option change or alter the date of performance 
fixed under the contract itself. Under S. 63 the 
promisee may make certain concessions to the pro- 
misor which are advantageous to the promisor, 
and one of them is that he may extend the time 
for such performance. But such an extension of 
time cannot be a unilateral extension on the part 
of the promisee. It is only at the request of the 
promisor that the promisee may agree to extend 
the time of performance and thereby bring about 
an agreement for extension of time. Therefore it 
is only as a result of the operation of S. 63 that 
the time for the performance of the contract can be 
extended and that time can only be extended by 
an agreement arrived at between the promisor and 
the promisee. The fact that the contract is not 
put an end to does not entah the further conse- 
quence that the time for the performance of the 
contract is automatically extended. Forbearance to 
sue or to give notice of rescission cannot be an 
extension of time for the performance of the con- 
tract within the meaning of S. 63 : (*43) 30 A.I.K. 
1943 Bom. 229, Not approved ; (’14) 1 A. I. R. 
1914 Mad. 573 and (’22) 9 A. I. R. 1922 P. C. 178, 
Eel. on ; 69 I. C. 9 (Bom.) and (’25) 12 A. I. R. 
1925 Bom. 547, Expl. [P 4 C 2; P 5 C 1, 2; P 6 C 2] 

1946 B/1 & 2 


Under the contract between the parties tlio 
defendant had to deliver to the plaintiff 41 bales 
of cloth by the end of February 1943. The defen- 
dant did deliver to the plaintifi 5 bales of the con- 
tract goods on 27th February but failed to deliver 
the balance of 36 bales and thereby committed a 
breach of the contract. Thereafter correspondence 
followed between the parties in which the plaintifi 
insisted that the defendant should satisfy him that 
be was doing his best to obtain the goods from his 
suppliers and then the plaintifi would consider 
fixing a new date for delivery of the goods. On 
the other hand the defendant asserted his right 
not to be bound to give delivery until he received 
the goods from his suppliers. Ultimately the plain- 
tiff insisted that if the goods were not delivered 
within a short time he would file suit for damages 
for breach of contract and repudiated the contract 
on 28th July 1943. In the suit by the plaintiff for 
damages for breach of contract the question was 
what was the date on which damages could be 
assessed : 

Held that the correspondence clearly indicated 
that the parties were never ad idem and no agree- 
ment was arrived at between them for the exten- 
sion of time for delivery of the goods and that 
the date of the breach, therefore, was 28th Febru- 
ary 1943 and damages should be assessed as of 
that date. [P 5 C 1, 2] 

(b) Civil P. C. (1908), S. 34 — Damages — 
Suit for — Interest on damages from date of 
suit if can be allowed. 

Under S. 34 it is entirely a matter for the 
Court’s discretion whether to award interest from 
the date of the filing of the suit where the decree 
is for the payment of money. [In this case the 
plaintiff was awarded interest on damages from the 
date of the filing of the suit]: (’31) 18 A.I.R. 1931 
Bom. 336, Dissent. ; (’25) 12 A. I. R. 1925 Bom. 
547, Approved. [P 7 C 1, 2] 

C P. c. — 

(’44) ’chitaley, S. 34, N. 3, Pts. 1, 15; N. 2, 
Pts. 1 2. 

(’41)' Mulla, Page 143, Pt. (y); Page 144, Pt. (h); 
Page 145, Pt. (n). 

K. M. Munshi andR.J.Kolah — for Appellants. 

M. V. Desai and K. T. Desai — for Respondent. 

Stone C. J. — This is an appeal from the 

judgment of Kania J. dated 20 th June 1944. 
The action -is by a purchaser of certain 
goods against the vendors, who are the 
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appellants in this Court, for damages for 
lireacb of contract. I’he breach which is now 
admitted was the failure of the appellants 
to deliver thirty-sixbalesof cloth, the balance 
of forty-one bale.s, the subject-matter of the 
contract, before the expiry of the month of 
February lOFl. The only question in dispute 
is the date on which damages are to be 
assessed wliich becomes very material by 
virtue of the somewhat violent iluctuations 
in the market prices. Four ditVerent dates 
have been suggested, and the difference in 
tlie quantum of damages is substantial. The 
tirst date is 28th February 1913, resulting in 
damages of ap])roximately i;s. 7,000; the 
second date is 5th :\iay ia-J3, resulting in 
damages of apia-oximately Ks. 10 , 000 ; the 
third date is loth June 1013, resulting in 
damages of apin-oxinmtely i!s. 14,000; and 
the last date is 2Sth July 1043, resulting in 
damages of approximately Fs, 1,400. It is 
common ground tliat unless the date of the 
performance of the contract was in some 
way or other extended, the time of tho 
breach must bo on 2Sth February 1043. ]\fr. 
Munslii on behalf of the appellants contends 
that tlie i-olevant date is 2elh July, alter, 
natively that it is 1st March. Mr. M.V. Desai 
for the respondont-purchaser claims that tho 
date is 5tli May and llie learned Judge in 
the Court helow has decided in favour of 
10 th June 1043. The answer to tliis problem 
is to be fo\md by determining what is the 
construction to bo jait upon certain corres- 
pondence which passed between tho legal 
advisers of the parties after tlic purchase 
and up to 28th July, having regard to two 
sections of the Contract Act, that is to say, 
ss. 55 and G3. Section 55, so far as inaterial, 
is as follows : 

"When n pfiHy lo a contract promises to do a 
certain thing at or before a specified time, or 
certain things at or before specitied times, and 
fails to do any sucli thing at or before tho si>ccificd 
time, the contract, or so much of it as has not 
been performed, becomes voidable at tho option of 
the promisee, if the intention of (he imrlies was 
that time should be of the essence of tho contract.” 

Section G3 is in these terms : 

‘‘Every promisee may dispense with or remit, 
wholly, or in part, the performance of the promise 
made to him, or may extend tlio time for such 
l)crformance, or may accept instead of it any 
satisfaction which ho thinks lit.” 

Ho that the question is : Did tho resix>ndont- 
purchnser extend the time for tho ix?rform. 
ance of the contract? Mo bavo in this Court 
been referred to certain authorities which 
can bo conveniently examined Lofore consi. 
dering what took place in this .case. In the 
order of date, the ^rst authority is 37 Mad. 


41*2.^ Tliat was a case of a breach of contract 
for the delivery of certain goods by a specified 
date, and at p. 413 Sir Charles White, the 
Chief Justice, says this : 

■'I am unat)le to agree with tho Subordinate 
Judge that the plaintitTs are entitled to damages 
on this footing. The Judge refers to S. 63, Contract 
Act, which empowers a promisee to extend the 
time for the performance of the promise. Of course 
it would have been open to the parties to extend 
the time by agreement, but there is no evidence of 
any consent by the defendant to any extension of 
the time and this is not a case in which it can be 
said (hat silence gives consent. In my opinion, it 
is clear that S. C3 does not entitle a promisee, for 
liis own purposes and without tho consent of tho 
promisor to extend the time for performance which 
hud been agreed to by the parties to the contract. The 
view of the learned Subordinate Judge was (hat i\t the 
time (he suit was instituted the contract of 12th 
May wasasulsistingcontract. In supi>ort of this view 
Mr. Sesbagiri Ay 3 ’arrelied strongly on the terms of 
S. 55, Contract Act. Ho contended that under that 
section tlie contract was voidable at the option of 
tho promisee, that is tlie plaintiffs, and as they had 
not avoided tlic contract, they wore entitled to 
treat it as a subsisting contract at the date of the 
institution of the suit. 

“Now, in my opinion, S. 55 entitles a party to 
a contract, where time (as in this case) is of* tho 
essence of tlie contract, to say if he is sued u\x>n 
llio contract : ‘Time is of the essence of this 
contract, j’ou have failed to comply with the stipu- 
lation as to time, I repudiate the contract.* It 
does not enable tho promisee to say : ‘I elect to 
keep alive (his broken contract in the ho|H}S that I 
may hereafter recover heavier damages for (ho 
broach of tho contract than I should be entitled to 
recover at the time of (he breach of the contract.* 
Mr. iSeshagiri Ayyar contended that the only way 
by which a promisor who had broken his stipula*. 
tion as to time could protect himself if the promisee 
did not avoid the contract would bo to give notice 
that the contract was at an end. It seems altogether 
unreasonable to place any such obligi\tion on a 
promisee when ex consensus the contn\ot has been 
broken with reference to a matter which goes to 
the root of the contract.’* 

Then comes the case iu the Privy Coun- 
cil in 24 Bom. L. K. 687.^ Lord Dunedin 
delivering the judgment of the Boaixl says 
this (p. G90) : 

“Now ap;\rt from the tonus of the Indian Con- 
Iraot Act, tho law is as laid down iu (1875) 10 Ex. 
195.5 Baron Martin in that case said : 

'The second question is one of law, and is n most 
important one— it arises over and over again every 
day in the oidinary transtmtions of mankind. U 
is this : There is a contract for the sale of goods to 
ho delivered, say, in January or upon a day of 
January. On (ho day before tho delivery is to take 
place tho vendor meets the vendee and says : ‘It 

1. (*14) 1 A. I. K. 1914 Mad. 573 : 37 Mad, 412 ; 

14 I. C. 255, Mntthaya Maniagarau v. Lekku 
Beddiar, 

2. (*22) 9 A. I. B. 1022 P C. 178 ; 43 All 257 : 
48 I. A. 175 : 24 Bom. L. B. G87 (PC.), Mnbaut- 
mad Hahidullah v. Bird & Co. 

3. (1875) 10 Ex. 195 : 44 L. J. Ex. 130 : 33 L.T. 

56 : 23 \V, B. 871, Tyex's v. Boscdale ik Forrvhui. 
Iron Co. ^ 
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is not convenient for me to deliver the floods . . , . 
upon the day named, and I will be obliged it you 
will agree that the goods shall be delivered at a 
later period,’ and the vendee assents; or the vendee 
goes to the vendor, and says : ‘It is not convenient 
for me to receive the goods in January, or upon 
the day named, and will you agree that the 
delivery shall be postponed’, and the vendor as- 
sents: the latter is the present ease, and the con- 
tention on the part of the defendants is that this 
puts an end to the contract, and that the defen- 
dants are not bound to deliver upon the later day. 
In my opinion, the contention is not well founded 
.... It is impossible to distinguish the case of the 
application .... coming from the vendors and one 
coming from the vendee'.” 

That opinion was affirmed in the Exchequer 
Chamber. The effect of S. 55, Contract Act, above 
quoted is, where the party having the option elects 
not to avoid, to put agreement after the original 
date on the same footing as an agreement, as put 
by Baron Martin, just before the original date.” 

Be it observed that what is said is that 
S. 55, Contract Act, is to put an agreement 
after the original date on the same footing 
as the agreement mentioned in the quota- 
tion in Baron ]\Iartin’3 judgment. But it 
must be an agreement. Mere forbearance 
from suing or giving a formal notice is not 
enough. Then comes the case in 4.5 Bom. l.r. 
405.^ The head-note in that case is as follows: 

‘‘A party to a contract may, at the request of 
the other party, forbear from insisting upon deli- 
very at the contract time and allow time to be ex- 
tended without binding himself to do so, or may 
expressly contract for an extension of time, and 
claim damages for non-performance at the extend- 
ed time.” 

In his judgment at p. 413 Blackwell J, says 
this : 

‘‘It is well established that a party to a contract 
may at the request of the other party forbear from 
insisting upon delivery at the contract time and 
rnay allow time to be extended, without binding 
himself to do so, or may expressly contract for an 
extension of tim^, and that he may claim damages 
for non-performance at the extended time.” 

With great respect to the learned Judge, 
in my opinion, the first of those proposi- 
tions, namely, that the other party may 
forbear from insisting upon delivery at the 
contract time and may allow time to be 
extended without binding himself to do so, 
is not in accordance either with the Privy 
Council decision or with the decision of the 
Madras High Court in 37 Mad. 412,^ to 
which I have already referred, if it means 
that damages for non-performance are to be 
claimed as at the extended time. Certain 
English cases were also referred to. But I 
would prefer not to rely on any of them, as 
in England there is no such statutory pro- 
vision of ss. 55 and 63, Contract Act, 

4 . .(’43) 30 AvI.Jj‘jl943 Bom. 229 : 208 I. C. 301: 

45 Bom. L..«B^405, Batilall Parikh v. Dalmia 

Gement & Pape* Marketing Co., Ltd. 


and the i^osition in li^ngiand is complicated 
by the introduction of the Statute of Frauds. 
After 28^1 February 1043, there appears to 
have been no communication between the 
parties until 3rd April 19-13. On that day the 
legal adviser of the purchaser wrote a letter 
to the vendors of which the material pas- 
sage is as follows : 

“As you cannot expect my clients to wait inde- 
finitely like this I am instructed to call upon you 
to arrange to deliver the same and in that respect 
to forward your invoice \Yhen my clients will pay 
the requisite amount in cash against delivery or in 
the'alternative to let me know as to the reason of 
so much undue delay and as to when you expect to 
deliver the same and what elTorts, if any, you have 
made in that behalf to obtain delivery froih your 
vendors and the reason, if any, they have assign- 
ed for such delay. Awaiting your reply by return 
and thanking you.” 

Now the vendors did not immediately reply, 
and on loth April 1943, the legal adviser of the 
purchaser again wrote a letter of reminder 
to the vendors; and on 17tli April 1943, 
comes the reply from the vendors’ solicitous 
in which they state as follows : 

‘‘Your clients are also well aware of the fact that 
our clients have not received llie goods from 
Messrs. Vauraj Yallabhdas. Ko sooner our clients 
receive the goods from Messrs. Vanraj Vallabhdas 
our clients will deliver the same to your clients. It 
was because they did not receive the goods from 
Messrs. Vanraj Vallabhdas that they did not send 
you a reply to your letter of the 3rd instant. We 
may assure your clients through you that no sooner 
our clients receive the goods from Messrs. Vanraj 
Vallabhdas they will at once deliver the said goods 
to your clients. ” 

Pausing there, it is to be observed that that 
is not an answer to the demand of the pur- 
chaser. They asked, in the first place, for 
immediate delivery; or, in the alternative : 
“To let me (that is, the purchaser’s legal 
adviser) know as to the reason for the un- 
due delay and as to when you expect to 
deliver the goods and as to what efforts, if 
any, you have made in that behalf to obtain 
delivery.” Accordingly on 2lst April 1943, 
the purchaser’s legal adviser w'rote this : 

‘‘I am instructed to inquire of your clients 
through you as to the reason for such undue delay 
for delivery from Messrs. Vanraj Vallabhdas and as 
to whether your clients had made any inquiries and 
attempts for obtaining delivery thereof.”- 

The reply of the vendors’ solicitors dated 
28th April 1943 is as follows : 

‘‘Our clients have been writing to Messrs. Vanraj 
Vallabhdas but have not received the goods. No 
sooner they receive the goods from Messrs. Vanraj 
Vallabhdas, our Clients would deliver the same to 
your clients.” 

To this the purchaser’s legal adviser replied 
on 1st May 1943 : 

“I am now instructed to finally call upon your 
clients to give delivery within two days from the 
receipt hereof by yop oiMn 'tbe alternative to defi.- 


4 Bombay Anandkam Mangturam v. Bholaram Tanumal (Stone C. J .) A. I. R. 


iiitely state as to when they expect to deliver the 
same as my clients are otherwise not willing to 
wait indefinitely like this for ever. Failing receipt 
of your reply within two days from receipt hereof by 
you as stated hereabove my clients will proceed 
further with the matter as may be advised for the 
costs and consequences whereof your clients will 
have to thank themselves.” 

Now be it noted the date 5th May, as one of 
the critical dates, is arrived at from the 
letter which is dated 1st May and which gave 
two days’ time and \\'hich in fact took two 
days to deliver; thus the date 5th May is 
fixed. On 6th May 1943, the vendors’ solici- 
tors replied : 

“We have already written to you and repeat that 
our clients have to deliver the goods to your clients 
as and when they receive the same from Messrs. 
Vnnr.aj Vallabhdas. They have not received the 
goods. Our clients are carrying on correspondence 
with them.” 

On 10 th May 1943, the purchaser’s legal 

adviser sent a reply as follows: 

‘Tt is really surprising that your clients should 
not reply to the point of the reason of so much 
delay or what efforts if any they have made so far 
to obtain delivery from their'vendors, Messrs. Van- 
raj Vallabhdas, In this connexion my clients note 
that your clients are now carrying on correspon- 
dence with their vendor. I am instructed to request 
your clients through you to give me inspection of 
their contract of purchase from the said Messrs. 
Vnnraj Vallabhdas as also the correspondence ex- 
changed between the parties.” 

That letter was followed up by another 

letter from the legal advisers of the pur. 

chaser dated 25th May 1943: 

‘‘We are now in.structcd to finally call upon your 
clients, through you, to carry out the requisition 
contained therein and thereby prove their bona 
lides within 24 hours from receipt hereof by you 
failing which our client will bo compelled to pro- 
ceed further with the matter as may be advised 
holding (hem liable for all the costs and conse- 
quences, wliich please convoy to yours.” 

The vendors’ solicitors replied on 26th May 
1943, that there was nothing in that letter to 
be mentioned to their client-s. On 29th May 
1943, the legal advisors of the purchaser 
again wrote : 

“We shall therefore thank you to kindly do the 
needful without further loss of time and in that 
respect we fix Monday the 31st instant at 6 p. m. 
at your ofiico when you are requested to produce 
the same for our inspection.” 

On icth Juno 1943, the purchaser’s legal 
advisers again wrote ns follows: 

"We are instructed to finally oaW upon you to 
give ns inspection within two’ days from receipt 
hereof by you, failing which our clients shall con- 
sider their iiosition and proceed further in the 
matter as best advised, holding your clients liable 
for all the costs and consequences.” 

Again, it is to bo observed that it is this 
letter which fixes the date 19th June 1943, 
M’hich the learned Judge in the Court Wow 
has hdd to he the relevant date. The letter 
is dated iGth Juno. It gives two days and 


apparently another one day for its delivery. 
Then comes the final letter of the purcha- 
ser’s legal advisers dated 28th July 1943, 
giving the fourth and final date. In that 
letter the purchaser’s legal advisers wrote : 

“In view of the attitude adopted by your clients 
and their having committed breach of the contract, 
our clients, as already intimated to yours, have 
fixed their damages on the then prevailing market 
rate of Rs. 38-6-0 per piece. Your clients are 
accordingly liable to pay to our clients the sum o£ 
Rs. 19,237-8-0, being the damages sustained by 
our clients, based on the difference between the 
contract price and the then prevailing market rate, 
viz. Rs. 38-6-0.” 

The then prevailing market rate is taken as 
on 5th May 1943, which apparently was not 
only the time fixed by the letter of 1st May 
1943, but was the time when the aiiarket 
appears to have been at or near its highest. 
In my judgment, reading the corresiX)n- 
dence as a whole, it at no stage passed from 
the melting pot of negotiations to crystallize 
as an agreement to extend the time for the 
performance of the contract. The attitude 
of the purchaser throughout the correspon- 
dence was : “Satisfy us that you are doing 
your best to obtain the goods from your 
suppliers and we will tlien consider fixing a 
new date for delivery of the goods to us." On 
the other hand the attitude of the vendors 
throughout the corres4X>ndence was to avoid 
the purchaser’s demand and to simply say : 
“You know that we cannot efiect delivery 
from our suppliers and until we do so we 
cannot deliver the goods to you.” There 
was never in my judgment any 
ad idein, no agreement, express or implied, 
to extend the time either to any particular 
date or to the happening of some future 
event. Mere forbearance in my opinion to 
institute proceedings or to give notice of 
rescission cannot bo an extension of the time 
for the performance of a contract within 
the meaning of s. 63, Contract Act. The 
learned Judge in the Court below does not 
apix}ar to have had the advantage of having 
the matter argued before him in the way it 
has l>eou argued in this Court. In his judg- 
ment the learne^'Judgo says this : 

“In my opinion, the correspondenoo only shows 
that tho plaintiffs wore willing to consider the 
situation if in fact tho defendants had protested 
that their vendors had not given delivery of the 
goods. As no st\tisfaotion on this point w\s offered 
no question of tho plaintiffs considering the delay 
in delivery by tho defendants remained. The effect 
of tho letter of 16th June 1943, in my opinion, is 
that tho plaintiffs conveyed to the deiendauts 
that although, till then, they wore willing to con- 
sider the position, if correspondenoe was shown, if 
no corrospoudenoo was shown within two days 
after tho receipt of that letter the plauiUfb wwid 
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consider that a default bad been committed on 
the part of the defendants. In my opinion, it was 
not necessary thereafter to give express notice that 
the defendants had committed a breach. The 
previous correspondence had already disclosed that 
the plaintiffs had not accepted the plea that the 
plaintiffs were bound to wait till delivery was given 
by the defendants’ vendors. They only showed a 
businesslike desire to consider the situation if the 
defendants proved their bona tides. When that 
was not proved, in spite of reasonable opportunities 
being given, the plaintiffs were entitled to consider 
the contract as broken by the defendants. In law 
one-sided demand for disclosure or inspection of 
documents cannot extend time. The only reason 
why I think the breach should be considered to 
have taken place on 19th June is that in the 
correspondence till 16th June the contract appears 
to be treated as alive and subsisting. The peremp- 
tory tone of the letter of 16th June shows that 
they were not willing to wait any longer after 19th 
June. Therefore, in my opinion, the contract was 
kept alive till 19th June, and when the defen- 
dants’ attorneys failed to give inspection of the 
contract and correspondence as called for by the 
plaintiffs, the defendants committed a breach of 
the contract. Damages will be assessed on that 
basis.” 

With great respect to the learned Judge, the 
correspondence, as it seems to me, discloses 
negotiations and negotiations im-plemented 
by threats contained in some of the letters 
to the effect that if a new date satisfactory 
to the purchaser was not soon fixed, pro- 
ceedings would ensue. In my opinion there 
was never any agreement to extend the 
time for the performance of the contract 
and there is no suggestion that in this case 
any question of estoppel could arise. This 
results in the correct date for assessment of 
the damages being 28th February 1943. Mr. 
Kolah on behalf of the appellants says that 
as on that date the damages were a sum of 
Rs. 7000 and bis clients are prepared to sub- 
mit to a decree for that amount, Mr. Desai’s 
clients want time to consider the matter 
and accordingly we refer the question as to 
the amount of damages to the Commissioner 
with this direction that if the damages are 
quantified at Rs. 7000 or less, Mr. Desai’s 
clients will pay the costs of the reference; if 
more than Rs. 7000, then the appellants will 
pay the costs of the reference. As regards 
costs, as in the Court below the breach of 
the contract was contested, the costs in the 
Court below must, in our opinion, be paid 
by the appellants. As to the costs of this 
appeal, both parties have partly failed and 
partly succeeded; and on balance the appel- 
lants have succeeded more than they have 
failed. In our opinion, a fair order as to costs 
would be that the respondent should pay 
half the costs of this appeal to the appel- 
lants. There will be no order as to costs of 


the cross-objections. Interest on the sum 
decreed will run from the date of the suit. 

Chagla J — I agree. Under the contract 
between the parties the defendants had to 
deliver to the plaintiff 41 bales of Edsu 
Cloth NO. 4483 by the end of February 1943. 
The defendants did deliver to the plaintiff 
five bales of the contract goods on 27th 
February 1943, but failed to deliver the 
balance of 36 bales and thereby committed 
a breach of the contract. Now unless the 
plaintiff can show that something transpired 
after 28th February 1943, it is clear that the 
date of breach would be 28th February 1943, 
and damages must be assessed as of that date. 
Under S. 55, Contract Act, the promisee is 
given the ojition to avoid the contract where 
the promisor fails to perform the contract 
at the time fixed in the contract. It is open 
to the promisee not to exercise the option or 
to exercise the option at any time, but it is 
clear to my mind that the promisee cannot 
by the mere fact of not exercising the option 
change or alter the date of performance 
fixed under the contract itself. Under S. 63, 
Contract Act, the promisee may make cer- 
tain concessions to the promisor which are 
advantageous to the promisor, and one of 
them is that he may extend the time for 
such performance. But it is clear again that 
such an extension of time cannot be a uni- 
lateral extension on the part of the pro- 
misee. It is only at the request of the 
promisor that the promisee may agree to 
extend the time of performance and thereby! 
bring about an agreement for extension of 
time. Therefore it is only as a result of the 
operation of S. 63, Contract Act, that the 
time for the performance of the contract! 
can be extended and that time can only be 
extended by an agreement arrived at be. 
tween the promisor and the promisee. 

Now I agree with ftie learned Chief 
Justice that on a perusal of the correspon- 
dence it is perfectly patent that the parties 
were never ad idem and no agreement was 
arrived at between them as to the extension 
of time. As a matter of fact, Mr. M. V. 
Desai for the respondent concedes that there 
was no agreement for extension of time; but 
what he urges is that his client forbore 
from insisting upon delivery at the contract 
time at the request of the appellants and 
the result of that forbearance was that al- 
though there was no agreement to extend 
time, the time was extended so long as that 
forbearance continued. It is a proposition 
difficult to accept that under the Indian law 
and under S. 63, Contract Act, time for the 
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I'Crformcancc of a contract can be oxtciulcd 
otherwise than bv an ai^rceinont. 

V O 

j\fr. ]\f. Desai lias relied on a decision 
of Hlackwell J. in 4> ]:oin. L. R. 105.'* The 
learned Judge in that case hold that a party 
to a contract may, at the request of the 
other party, forbear from insisting upon 
delivery at the contract time and ailo\Y time 
to be extended without binding himself to 
do so, or may expressly contract for an ex- 
tension of time, and claim damages for non- 
performance at the extended lime. I can 
well understand the decision it it only means 
that at tlie request of the promisor the pro- 
misee agrees to extend the time. Then it is 
nothing more than an agreement to extend 
time. JJut the learned Judge expresses his 
opinion that time can be extended even 
1 hough the i)romisec may not bind himself 
to do .so, ^^ith great respect to the learned 
Judge, 1 cannot accept that part of the state- 
ment of the law. The learned Judge’s judg- 
ment is based on Knglish decisions to which 
he has referred in his judgment. The Privy 
Council has repeatedly warned Courts in 


India not to import tloctrines of Common 
Jjaw when construing the plain sections of 
the Contract Act and the danger of relying 
on ]H‘inciples of Common Law is all* tliu 
greater in this case when one remembers 
that S. GO, Contract Act, constitutes a wide 
departure from the principles of the English 
Common Law. The English cases relied on 
by Llachwoll J. arc basctl on the principles 
of the English Common Law which principles 
arc furtiier complicated by the fact that in 
.l•-.ugIand an oral agreement to extend time 
is lvej‘'t out by the Statute of Frauds and 
therefore, with respect to the learned Judges 
in I’higland, one often finds that llie Judges 
there have to strain the letter of the hnv in 
order to do equity and hold that a parti- 
cular arrangement arrived at between the 
jnirties was not an oral agreement in order 
timt it should not bo lve])t out bv reason of 
the provisions of the Statute of Frauds. 

In this case, in my opinion, there is not 
lA'cm a basis of facts to sujjport the argu- 
ment of ]\fr. Desai, because at no time did 
the defendants request the plaintifY to for- 
l.'oar from exercising his rights and asking 
lor delivery under the contract; on the con- 
tiai}, their wholii attitude has been that 
thc>' were only bound to deliver the goods 
as and when they received them from their 
vendors. Tlicrefore really throughout the 
correspondence they were asserting their 
light not to be bound to give delivery of the 
contract goods until they had rccoivetl them 


from their vendors. Assuming that there 
was a request by the defendants to the 
iJaintiff to forbear, I do not find in the 
correspondence at any stage or at any time 
any compliance with that request. Assuming 
this was a request to forbear, what the de- 
fendants wanted was a forbearance till they 
received the goods from their vendors, and 
the emphatic and categorical answer given 
by the plaintiff was that ho wanted the 
goods to be delivered within a short time. 
Therefore it seems to me impossible to hold 
that having turned down the request of the 
defendants to forbear, it was oi>en to the 
plaintiff by his unilateral act to extend time 
for performance and come to Court and 
say: “I have now repudiated the contract 
and I shall fix the time according to my 
choice.” 

!Mr. Desai has argued that if there is one 
thing that the correspondence showed it is 
that both the parties considered the contract 
alive and subsisting. If by that expression 
is meant that the plaintiff had not exoi'Cised 
his option under s. 55, Contract Act, to put 
an end to the contract Mr. Desai is right ; 
but the mere fact that the contract was not 
put an end to did not entail the further 
consequence that the time for the perform, 
ance of tlic contract was automatically 
extended. There were two further cases cited 
at the bar to wliich I should like to refer. 
One is the judgment of Mncleod J. which is 
a very instructive case, 21 ijom. L. It. 142 .® 
In that case the time for ixn’formnnce was 
October-November 191D. After the time 
elaqiscd, nothing further luipixjucd ; arid in 
July 1914, the plaintiff's wrote to the defen- 
dants to arrange to take immediate delivery 
of the balance of ninety-two bales and deli- 
very was taken; and Macleod J, hold that 
the original contract had come to an end at 
the end of November 1913, and these deliveries 
were referable to separate transactions and 
not to the original contract. Mr. M. V, Desai 
has also relied on the judgment of Marten J., 
as ho then was, in 27 Bom. L. li. 1163.® Befoi'o 
the learned Judge the question did ariso as 
to whether the time for the performance of 
. the contract had been extended. Originally 
it was 2Sth February 1921, and lilarten J. 
held that them was an extension of time. 
Now if one looks at the judgment of the 
learned Judge, it is clear tliat ho held os a 

5. p22) 69 I. C. 9 : 24 Bom. L. R. 142. Phoenix 
Mills litd. V. Mndhrtvdas Bupchand. 

6. (’25) 12 A. I. B. 1925 Bom. 647 : 94 I. C. 676: 
27 Bom. L. B. 1168, Coorla Spinning WeavinR 
Mills Co. Y, Valinbhdas KnHianJi. 
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fact that the representatives of the defendant 
and of the plaintiffs met several times and 
that the plaintiffs at the request of the 
defendant agreed to withhold deliverj'’ {see 
p. 1170). So there was a proposal and a 
definite acceptance; and on that the learned 
Judge came to the conclusion that there 
was an agreement to extend time. 

Unfortunately, in this case, the learned 
Judge below has proceeded in his judgment 
on the assumption that it was common 
ground between the parties that there was an 
agreement to extend time, and the only ques- 
tion that remained for the learned Judge’s 
determination was the date up to which the 
time for performance of the contract had 
been extended. Mr. Desai at one stage did 
strenuously argue that it was not open to 
hir. IMunshi to contend that there was no 
agreement to extend time. But a specific 
issue as to the agreement was raised before 
the learned Judge which is issue 1: Whether 
the time for delivery of contract goods was 
'extended; and if so, to what date ? Unfortu- 
nately the learned Judge has not recorded 
his finding on that issue. But it is impossible 
to contend that in the face of this state of 
the record it is not open to Mr. IMunshi 
before this Court to urge that there was no 
agreement to extend time. I should like to 
say a word about the decision relied on by 
Mr. Kolah in 33 Bom. L. R. 703^ with regard 
to the giving of interest on the damages 
awarded from the date of the filing of the 
suit. In that case a Bench of our Court con- 
sistingof Sir John Beaumont, Chief Justice, 
and Mirza J. took the view that if the claim 
in the suit was one for damages, the plaintiff’s 
■were not entitled to interest before judg- 
ment. Mr. Desai has drawn our attention to 
the judgment’ of Marten J. in 27 Bom. L. R. 
1168® (at p. 1187), where he takes the contrary 
view and where he relies on an unreported 
judgment also of the Court of Appeal. I 
really think that the matter is clear beyond 
any doubt because under S. 34, Civil P. C., 
it is entirely a matter for the Court’s discre- 
tion whether to award interest from the 
date of the filing of the suit where the 
decree is for the payment of money. With 
great respect, I cannot imderstand why Sir 
John Beaumont, the learned Chief Justice, 
took the view that the Court could not 
award interest from the date of the filing of 
the suit. It is all a matter of discretion 
whether under the circumstances of each 
imrtieular case interest should be awarded 

7. (’31) IS A.I.R. 1931 Bom. 386 : 133 I. C. 861f 
33 Bom. L. R. 703, Ratanlal v. Brijmohan. 
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or not. I, therefore, agree with the learned 
Chief Justice that we must hold in this case 
that there was no agreement to extend time, 
that the date of the breach was 2Sth Febru-, 
ary 1943, that damages should be assessed 
as of that date, and that in this particular! 
case the plaintiff is entitled to interest on^ 
damages from the date of the filing of the 
suit. 

Stone C. J. — I should like to add that I 

entirely agree with what has been said by 
my learned brother with regard to the 
awarding of interest. 

G.lsVv.S. Order accordiiighj . 
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Lokur and Weston JJ. 

Bajaji Appaji Kote — Accused 

V. 

Emperor. 

Cd. Revn. Applu. No. 557 of 1944, D/-16-1-1945. 

(a) Criminal P. C. (1898), S. 195 (1) (b)— False 
information given first to police then to Court 
— Without complaint of Court prosecution 
under S. 211, Penal Code, cannot be started. 

Section 195 (1) (b) applies if a judicial proceed- 
ing is in existence at the time when it is sought to 
prosecute the offender for the offence in question. 
The crucial date for the purpose of S. 195 is the 
date when the Court takes cognisance of the offence. 
Where an alleged false complaint is first made by 
A to the police and then to a Court, a complaint 
under S. 211, Penal Code, subsequently filed by 
the police against A is a complaint of an offence 
alleged to have been committed in, or in relation 
to, a proceeding in Court and cannot be taken 
cognizance of except on the complaint of the Court: 
(’24) 11 A. I. R. 1924 All. 779 and (’28) 15 A.I.R. 

• 1921 All, 765, Dissent.; Case law discussed. 

[P 9 C 2; P 10 C 1] 

(b) Criminal P. C. (1898), S. 195 (1) (b) — 
False information to police— Information for- 
warded to Magistrate and B summary issued 
— Order passed by Magistrate is not adminis- 
trative but judicial order — Section 195 (1) (b) 
applies. 

Where information relating to the commission 
of a cognisable offence is given to an officer in 
charge of a police station under S. 154, Criminal 
P. C., and is followed by an investigation by him, 
he is bound under S. 173 (1) to complete it without 
any unnecessary delay. If the complaint be held 
to be false and a B summary is issued, the offence 
under S. 211, Penal Code, will have to be alleg^ 
to have been committed by the complainant in 
relation to the proceedings in the Magistrate’s 
Court. The issue of a B summary on a final report 
by the police is a judicial order passed under the 
Code of Criminal Procedure and not a mere ad- 
ministrative order. The word “Court” in the Cri- 
minal Procedure Code has a wider meaning than 
the words “Court of Justice,” as defined in Penal 
Code, Hence the Magistrate passing an order on a 
final report of the police sent after the investi- 
gation under S. 173 should be deemed to be a. 
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Court passing a judicial order disposing of tlie in- 
formation given to the police. [Pll Cl,2] 

(c) Criminal P. C. {1898), S. 195 (1) (b) — 
Offence disclosed under S. 211, Penal Code — 
S. 195 cannot be evaded by taking it under 
S. 182, Penal Code. 

Where the graver offence under S. 211, Penal 
Code, is disclosed from the facts stated in a com- 
plaint, the condition laid down under S. 195(l)(b), 
Criminal P.C., for taking cognisance of such a case 
cannot be evaded by electing to name the offence 
under another section (S. 182, Penal Code) which is 
more general and less grave : (’25) 12 A.I.K. 1925 
Pat. 717, Dissent.', (’81) 18 A. I. li. 1981 Mud. 702 
and (’28) 15 A.I.li. 1928 All. 765, Foil. 

[P 11 C 2; P 12 C 1] 

J. C. Shah and N. C. Shah — for Accused. 

D. O. Rao, Government Pleader — for the Crown. 

LokuP J. — In this revision application 
the petitioner, Bayaji Appaji, asks us to quash 
the proceedings under S, 211, Penal Code, 
pending against him before the Sub-Divi- 
sional Magistrate, N. D., Ahmednagar. On 
13th October 1942, he gave information to 
the Police Patil of Shirdi that one Amolak 
Khushal was in ix)S3ession of wheat stolen 
from his house. This complaint was investi- 
gated by the police and found to bo false. 
So on a report made under s. 173, Criminal 
P. C.,the Sub-Divisional Magistrate granted 
a B ’ summary and the police then sent a 
charge sheet against the petitioner under 
S. 211, Penal Code. But before that, the peti- 
tioner had filed a regular complaint on the 
same facts before the Resident Magistrate, 
Belapur Road, and that complaint eventually 
ended in the discharge of the accused. The 
case against the petitioner under S. 211, 
Penal Code, which had been sent up by the 
police, but had been kept ponding till then, 
was taken up for trial and the petitioner 
contended that the trial could not go on 
without a complaint from the Resident 
Magistrate, Belapur Road, under s. 195 (l) 
(b), Criminal Procedure Code. That conten- 
tion was disallowed, and the trial was pro- 
ceeded with. The learned Sessions Judge of 
Ahmednagar liaving declined to interfere, 
the petitioner has now made this applica- 
tion for revision. 

Where information of an offence given to 
the police is followed by a complaint to a 
Magistrate s Court based on the same alle- 
gations, there is a conflict of judicial opi- 
nion as to wliother the complaint of the 
Court itself is necessary under s. 195 (l) (b) 
for taking cognisance of an ofifence punish- 
able under s. 211, Penal Code, in resi^ect of 
the false charge made to the police. In the 
present case, the learned Magistrate avoided 
the difficulty by holding that the theft 
about which the jxititioner gave iuforma- 
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tion to the jiolice was different from the 
theft about which he lodged his comiDlaint 
before the Magistrate. He says that in the 
complaint to the police Bayaji charged his 
own son and Amolak Khushal with a theft 
which had taken place 14 days before 13th 
October 1942, whereas in his complaint be- 
fore the Magistrate he alleged that the pro- 
perty w'as stolen on 13th October 1942. The 
learned Sessions Judge has rightly pointed- 
out that in fact both the complaints related 
to the same theft. What w^as stated in sub- 
stance in both the complaints was that the 
stolen wheat w-as discovered in Amolak’s 
hut on 13th October 1942, and it bad beei> 
stolen 14 days previously. The Sessions 
Judge, however, says that Bayaji’s com- 
plaint to the Police Patil related to the 
dishonest ix)ssession of wheat stolen from 
his own house and also from the house of 
Nanibai, w^hile the subsequent complaint 
was only w'ith regard to the wheat which had 
been stolen from his own house. He, there- 
fore, thought that no complaint from the ' 
Magistrate was necessary under S. 195 (l) (b), 
Criminal P. C., for taking cognisance of the 
offence under S. 211, Penal Code, in respect 
of the dishonest possession of w’heat stolen 
from Nanibai’s house. The reference to that 
theft was made in his complaint only to ex- 
plain how he came to discover in Amolak’s- 
house w'heat stolen from his own house. He 
never wanted the police to investigate the 
theft of wheat from Nauibai’s house. He 
mentioned that theft only in the coui* 3 e of 
his narrative regarding the finding of his 
stolen wheat. 

It is not disputed here that the petitioner’s 
complaint before the Police Patil of Shirdi 
and that before the Resident Magistrate at 
Belapur Road related to the same incident 
and the identical offence. In both he charged 
Amolak Khushal w’ith dishonestly receiving 
wheat stolen from his house knowing or 
having reason to believe tliat it W'os stolen 
property. The police found the complaint 
to be false and the complaint before the 
Magistrate ended in the disohai'ge of Amo- 
lok. Can Bayaji be prosecuted by the ix)lice 
under s. 211 , Penal Code, in respect of the 
information given to the Police Patil, in the 
absence of a complaint from the Magis- 
trate ? According to Allahabad High Court 
bo can be, but according to other High 
Courts he cannot be. No decided case of 
this High Court exactly bearing on this 
point is bioug ht to our notice. In 43 cal. 1169^ 

R (*17) 4 A. I. R. 1917 Cal. 693 : 43 Cal, 1152 : 

36 I, C. 845, TnyebuUa v. Bmperor, 
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and 44 Cal. 650^ the Calcutta High Court 
held that where an information to the police 
was followed by a complaint to the Court, 
based on the same allegations and on the 
same charge, and such complaint was in- 
vestigated by the Court, the sanction or 
complaint of the Court itself was necessary 
for a prosecution of the informant, under 
S. 211 , Penal Code, even in respect of the 
false charge made to the police. After the 
amendment of the Criminal Procedure Code 
in 1923, instead of the sanction of the Court 
a complaint in writing by the Court or 
some Court to which it is subordinate is re- 
quired. So in 63 Cal. 824^ it was held that 
where a complaint to the Police was follow- 
ed by a complaint to the Court, the person 
who made the complaint could not be pro- 
secuted under S. 211, Penal Code, except on 
a complaint of the Court. The Madras High 
Court has taken the same view in 39 Mad. 
677* and 54 Mad. 1018.® The Patna High 
Court has gone even a step further and has 
laid down in 4 Pat. 323® that in respect of a 
false charge made to the police, which alone 
is the subject-matter of the complaint under 
S. 211, Penal Code, the complaint of the 
Court itself would be necessary for taking 
cognisance of it if a complaint was preferred 
to a Magistrate for a judicial investigation, 
even though that Magistrate did not in fact 
investigate the complaint. This ivas follow^ed 
in 6 Pat. 33^ and 11 pat. 155.® A similar view 
has been taken in A. I. R. 1939 Nag. 226,® 

6 Rang. 678^® and A.I.R. 1929 Sind 132.^^ The 
Allahabad High Court has taken a contrary 
view in 46 ALL. 906^^ and 51 ALL. 332.^® In 
the former case it was held that an offence 
under S. 211 , Penal Code, was complete 

2 . {’17) 4 A. I. E. 1917 Cal. 596 : 44 Cal. 650 : 
36 I. C. 857, Brown v. Ananda Lai. 

3. (’27) 14 A. I. R. 1927 Cal. 95 : 53 Cal. 824; 99 
I. C. 118, Samir v. Sajidar Rahman. 

4 . (’16) 3 A. I. R. 1916 Mad. 72 : 39 Mad. 677 : 
31 I. C. 161, In re Parmeshwaran Nambudri. 

5 . (’31) 18 A. I. R. 1931 Mad. 702:54 Mad, 1018: 

134 I. C. 813, Dholliah v. Emperor. 

6 . (’25) 12 A. I. R. 1925 Pat: 483 : 4 Pat. 323: 86 
I. C. 825, Sk, Muhammad Yassin v. Emperor. 

7 . (’25) 12 A. I. R. 1925 Pat. 717 : 5 Pat. 33 : 88 
I. C. 1045, Laroga Gope v. Emperor. 

8. (’32) 19 A. I. R. 1932 Pat. 152 : 11 Pat. 155 : 

135 I. C. 620, Subhag Ahir v. Emperor. 

9. (’39) 26 A. I. R. 1939 Nag. 226 ; 181 I. C. 928, 
Sarup Singh v. Emperor. 

10 . (’28) 15 A. I. R. 1928 Rang. 254:6 Rang 578: 
114 I. C. 685, Bambrose v. Emperor. 

11 . (’29) 16 A. I. R. 1929 Sind 132 ; 23 S. L. R. 
285 : 117 I. C. 147, Chuhermal v. Emperor. 

12 . (’24) 11 A. I. R. 1924 AU. 779 : 46 All. 906 : 
82 I. C. 167, Emperor v. Kashi Ram. 

13 . (’28) 15 A. I. R. 1928 AU. 765 : 61 AU. 382 : 
111 I. C. 868, Emperor v. Prag Datt. 
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when the charge was made, that is when a 
particular person was charged, before the 
police and that the mere fact that subse- 
quent proceedings were taken against the 
person who was originally charged could 
not affect what was done when the original 
charge was made. That case was first heard 
by Boys J. who disagreed with the view of 
the other High Courts and thought that a 
false report or a false charge made outside 
Court, i. e., an offence under s. 211, Penal 
Code, committed outside the Court, could 
not be held to have been committed “in 
relation to a proceeding in a Court,” if sub- 
sequently the case went into Court. He, 
therefore, referred the case to a bench of 
two Judges who fully agreed with the view 
expressed by him. That case was followed 
by Dalai J. (sitting singly) in 51 ALL. 382.^® 
The learned Sessions Judge in this case 
seems to prefer the view of the Allahabad 
High Court. Under S. 195 (l) (b), Criminal 
P. C., no Court shall take cognisance of any 
offence punishable under s. 211 and certain 
other specified sections of the Indian Penal 
Code, 

“when such offence is alleged to have been commit- 
ted in, or in relation to any proceeding in any 
Court, except on the complaint in writing of such 
Court or of some other Court to which such Court 
is subordinate.” 

The learned Judges of the Allahabad High 
Court found it impossible to hold that an 
offence was committed “in relation to a pro- 
ceeding” when in fact there had been nO' 
proceeding, or to hold it to be “in relation 
to” the proceeding in a Court merely be- 
cause some proceedings did subsequently 
come into Court. With all respect, we are 
unable to agree with that view. The words 
of S. 195 (l) (b) should be given as wide an 
application as possible, and as pointed out 
by Mullick J. in 5 Pat. 33^ some of the 
offences enumerated in the clause are 
capable of being committed in relation to a 
judicial proceeding which did not exist. False 
evidence, for instance, may be fabricated for 
a contemplated suit, or propert^^ may be 
fraudulently concealed in contemplation of 
an execution proceeding. The clause ai^plies if! 
a judicial proceeding is in existence at the 
time when it is sought to prosecute the 
offender for the offence in question. As held 
in 56 Bom. 213^* the crucial date for the 
purpose of S. 195, Criminal P. C., is the datej 
when the Court takes cognisance of the! 

14, (’32) 19 A. I. R. 1932 Bom. 185 : 56 Bom. 

213 : 137 I. C. 134, Indrachand Bachraj v. 

Emperor. 
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oiVonce. In -Jl Doni. L. n. 11-33*'" Crump J. 
ohservc'd (page 113G): 

“Thf word-: (‘in rcl:\tion to’ in S. 195 (1) (b), 
Criminal P. C.,) arc very ^'cncral a!ul arc wide 
rn<ni:'h to ('uv«n- a proceeding in contemplation 
before a criniinal Court, tliougli it may not have 
begun at the date when the offence wascommitted.” 


Tlii.s i.-; in con.sonjinco with tlio in'epoii- 
(Icrance of judicial opinion. Two other reasons 
arc given for tliat view. According to the 
Calcutta High Court, the complaint before 
iiie police becomes merged in the suhsoiiucnt 
complaint in C‘ourt. According to lloss d. 
in -I Pat. 323,'’' by making a complaint to the 
Court the informant has withdrawn the 
information from the category of mere 
])olice proci'cdings and has raised it to the 
category of a jn'oceeding in Court. Both 
these I’casons are j>ractically the same and 
.'-Iiow the necessity of a complaint by tlie 
Court if the informant is to be proceeded 
jagainst. Wo are, therefore, clearly of opinion 
that where an alleged false complaint is 
ilii-st made to the police and then to a Court, 
\ii comiilanit und('i' s. 211, Penal Code, sub- 
|s(‘iiuently tiled is a complaint of an ollenco 
alleged tf) have boon committed in, or in 
relation to a proceeding in Court and cannot 
;bo taken cognisance of except on the com- 
'I'laint of the Court. This view ilocs not in 
any way conllict with the decision in 20 nom. 
L. 11. 1500.'" wliero the case against the 
informant undei- S.211, Penal Code, bad boon 
committed to tlio Sessions before be filed a 
complaint to the Court. After referring to 
th(‘ j’ulings of the Calcutta and Patna High 
I’ourts, b'aweett d. observed (p. 1502) : 

“'I’lio cjuamitfid order, when it wa?? pa<-5od, was 
perfectly valid, Ixcausc (even adopting the view 
taken by th«^ Calcutta and Patna High Comts) 
there had been no complaint made to a Magistrate, 
whii'h could supersede the complaint to the Police 
. . . In our opinion it was not open to the accused 
in this case to make the committal order invalid 
by merely making a subsequent complaint to the 
3Iagistralo.” 

'I’his is in consoniinco with the principle 
laid down in 11 Pat. 155*^ tliat where a Magis. 
irate takes cognisance of an olTenco under 
s. 211, Penal Code, nothing tliat happens 
snbsciinenlly can bring into oix'ration the 
provisions of s. 105 (l) (b) so as to deprive 
him of his jurisdiction to proceed with the 
complaint of that otTonco and dispose of it 
nccoi’ding to law. Tliis riuestion, however, 
doc.s not ari.so in Ilie present case as the 
complaint under S. 211, Penal Code, against 


15. p2:i) 10 A. T. P. 1025 Pom. 105:71 I. C. 525: 
21 Pom. Ij.P. 1153, In ro Vasudeo Ptimclmndra. 

16. (’28) 15 A. I. P. 1028 Pom. 22: 107 I. C. 54: 
20 I'oin. Ij. P. 1590, Emperor v. Ekhii Muhadu. 
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the petitioner was filed by the police after 
Ins complaint to the Resident Magistrate, 
Belapur, had been filed by him. 

AVe further think that in view of^the very 
wide meaning given to the words in rela- 
tion to” appearing in s. 105 (l) (b), Crimi- 
nal P. C., by this Court we may have to go 
a stop further and hold that even if the 
lictitioner had not filed a complaint before 
the Resident Alagistrate, Belapur Road, a 
complaint from the Snb-divisional ^lagis- 
trate was necessary for the prosecution of 
the petitioner under s. 211, Penal Code. In 
43 r.om. L. P. 529*' the applicant had made 
a complaint to tlio police against the oppo- 
nent for an offence under S. 420, Penal Code, 
on which the police started investigation, 
arrested the opponent, and released him on 
bail. Subseipiently, the police applied to a 
Magistrate to have the bail enlarged, which 
was done. After further investigation into 
the matter, the police reported to the ^lagis- 
trate that no offence was disclosed against 
the opponent, whereupon the ^lagistrate 
discharged the opixincnt, and cancelled his 
bail-bond. The opponent then filed a case 
against the applicant for an •offence under 
s. 211, Penal Code. It was held that in doing 
what ho had done the Magistrate had taken 
cognisance of the case under S. 420, Penal 
Code, and that therefore, under the provi- 
sions of S. 195 (1) (b), Criminal P. C., it was 
that Alagistvato alone who could lodge com- 
plaint against the applicant for an ofifenco 
punishahio under s. 211, Penal Code. It was 
contended in that case on behalf of the ojv 
ponciit that the order mode by the learnt 
Alagistrate extending bail, and subsequently 
discharging the accused aud cancelling his 
bail-bond, was an administrative order, and 
not a judicial oider, since the Magistrate 
never considered the merits of the case. But 
Ik^aumont C. J. refused to accept that ai^i- 
ment and held that the order imssed by the 
Magistrate was not an administmtivo order 
hut an order made in a judicial capacity 
In A. 1. 11 . 1936 Lab. 23S'^ Blacker J. held 
that even if the i>cr3on who laid false infor- 
luatiou befoi-o the ixilico had not tiled any 
complaint before a ^lagisti-ate after the 
police had I'ofused to take any action, ho 
could not bo prosecuted by the police under 
s. 211, Penal Code, without tlie complaint of 
the Magistrate under whoso orders the case 

17. (’41) 28 A. 1. R. 1941 Bom. 394 : 196 I. C. 

104 : 43 Bom. L. B. 629, Boywalla v, Soiab 

Bustomji Engineer. 

18. (’36) 23 A.I.R. 1936 Lab. 2;1S : 161 I.C. 983, 

Ohulam Basal v. Emperor. 
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was struck off. This w'as cited with ap- 
pi’oval by Bhide J. in A.I.E. 1941 Lab. 21G.’^ 
This view is quite in keeping with the 
natural interpretation of the words “in 
relation to any proceeding in any Court.” 
Where information relating to the commis- 
sion of a cognisable offence is given to an 
officer in charge of a Police Station under 
S. 154, Criminal P. C., and is followed by 
an investigation by him, he is bound under 
S. 173 (1) to complete it without any un- 
necessary delay, and, as soon as it is com- 
pleted, to forward his final report to a 
Magistrate empowered to take cognisance 
of the offence on a police report, in the form 
prescribed by the Local Government. That 
report may be in the form A when the 
complaint is true, or in the form B when 
the information is found to be false, or in 
the form C when the information is neither 
true nor false and no case is sought to be 
sent up. An order passed by the said j\ragis. 
trate on such report would dispose of the 
complaint made to the police. That order, 
as pointed out by Beaumont C. J., is not 
merely an administrative order but a judi- 
cial order of the Court. Hence if the com- 
plaint be held to be false and a B summary 
is issued, the offence under S. 211, Penal Code, 
will have to be alleged to 'have been com- 
mitted by the complainant in relation to the 
proceedings in the Magistrate’s Court which 
ended in an issue of the B summary. In 14 
Bom. L. E. IICO^*’ a contrary view was taken 
and it was held that the issue of a B sum- 
mary on a final report by the police w'as 
not an order passed under the Criminal 
Procedure Code at all, but was a mere ad- 
ministrative order made by the Magistrate 
for the purpose of facilitating police w^ork 
and ix)liee statistics. Before the amendment 
of s. 195, Criminal P. C., in 1923, the sanc- 
tion of the Court was sufficient and no com- 
plaint by the Court was required and in 
that case the question under consideration 
was whether the issue of a B summary 
amounted to the granting of a sanction 
under s. 195 (i) (b), Criminal P. C., and it 
was held that it was not. The same view 
was taken in 14 Bom. L. E. 9G0'^^ and it was 
held that the order passed by a Magistrate 
issuing a B summary could not be accepted 
as a sanction under s. 195, Criminal P, C. 
The word ‘Court’ fs not defined in the Cri- 

19. (’41) 28 A.I.E. 1941 Lab. 216 -7190 1.071027 
Shah Mohammad v. Emperor. 

20. (12) 17 I. C. 1000 : 14 Bom. L. K. 1160 
Emperor v. Ghaudabbai. 

21. (12) 17 I. 0. 791 : 14 Bom. L. B. 960, 
Emperor v. Lallabliai. 
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minal Procedure Code. But as pointed out 
in 37 Bom. SG5,-" (p. SGS) the word ‘Court’ 
in the Criminal Procedure Code ccrtainlv 
has a wider meaning than the words “Court 
of Justice” as defined in the Penal Code.l 
In view of the obvious purpose for which 
S. 193 was enacted, the widest possible 
meaning should be given to the word 
* ‘Court’ as occurring in that section. Having 
regard to the object of amending s. 195, 
Criminal P. C., requiring a complaint from 
a Court, instead of its mere sanction for the 
prosecution of any offence committed in 
relation to that Court, we think that the 
Magistrate passing an order on a final 
report of the police sent after the investiga- 
tion under S. 173, Criminal P. C., should be 
deemed to be a Court passing a judicial 
order disposing of the information given to 
the police. In this view the theory of merger 
would be inapplicable where the informa- 
tion given to the police is followed by a 
judicial order by a Magistrate on the final 
report of the police under S. 173, Criminal 
P. C., and a separate complaint on the same 
allegations is made before a different i\Iagis- 
trate. In such a case if the complainant is 
to be prosecuted under S. 211 for giving false 
information to the police, then a complaint 
from the Magistrate who passed the order 
on the final report of the police is required. 
Whereas if he is to be prosecuted for a 
subsequent false complaint before another 
Magistrate on the same allegations, then a 
complaint from the latter is necessary. The 
question does not arise in the present case 
since there is no complaint either by the 
Sub-divisional Magistrate who issued the B 
summary on the police report or by the 
Kesident ^Magistrate, Belapur Koad, before 
whom the petitioner filed a complaint sub- 
sequently. In the absence of either com- 
plaint, the proceedings before the IMagistrate 
pending against the petitioner arc without 
jurisdiction and must be quashed. 

One other aspect of the case has also been 
placed before us. In 5 rat. 33^ it was held 
that although a complaint under^ S. 211, 
Penal Code, might require a complaint of 
the Magistrate under S. 195 (l) (h), Criminal 
P. C., yet the police might file a complaint 
under S. 182, Penal Code, which is covered 
by S. 195 (1) (a), Criminal P. C. On this 
question also there is a conflict of judicial 
opinion. The Patna decision w'as based on 
the ruling in 5 Cal. I84r^ that it was open to 

22. (’13) 37 Bom. 365 : 18 I. C, 408, In re 
Kanchand Shivchand. 

23. (’80) 5 Cal. 184, Bhokteram v. Heera Kolita. 
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tlie Court to convict the accused under 
S. 182, Penal Code, even though the major 
offence under S. 211, Penal Code, had been 
committed. But this Court has taken a 
different view in 7 Bom. ISl.^-^ It is a well 
established principle that a prosecution fora 
leaser offence should not be launched when 
the facts alleged constitute a graver offence. 
In several cases like 51 ALL. 382^^ and 51* 
Mad. 1018,^ it has been definitely laid down 
after a review of the case law on the subject, 
that if the graver offence is disclosed from 
the facts stated in a complaint the condition 
laid down under S. 195 (l) (b) for taking 
cognisance of such a case cannot be evaded 
by electing to name the offence under 
another section which is more general and 
less grave. We respectfully agree with this 
view. It would be highly improper to allow 
such a device to be used to defeat the statu- 
tory provisions of S. 195, Criminal P. C. We, 
therefore, make the rule absolute and order 
the proceedings before the Magistrate against 
the petitioner to bo quashed as being with- 
out jurisdiction by reason of the want of a 
complaint under S. 195 (l) (b), Criminal P. C. 

R.K./V.S. Buie made absolute, 

24. (’83) 7 Bom, 184, Empress v. Arjun. 
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Stone C. J. And Divatia J. 

Boda Framroze Mody — Appellant 

Y. 

Kanta V arjivandas Sarahja — 

Bespondent. 

0. C. J. Appeal No. 2 of 19-15, Decided on 5th 
February 1945, from judgment of Kania J., in 
Testamentary Suit No. 14 of 1943, D/- 7th 
December 1944. 

(a) Succession Act (1925), S. 63 (c) — Will — 
Execution of— Proof— Evidence of both attest- 
ing witnesses if necessary — Effect of S. 68, 
Evidence Act. 

Section 68, Evidence Act, docs not say that a 
document required to be attested by two witnesses 
shall bo proved by the evidence of one of them. All 
that thg section provides is that such a document 
shall not bo accepted in evidence unless the evi- 
dence of at least one of the attesting witnesses is 
called. The words ‘at least' presuppose that moro 
evidence may be required, and it can only bo by 
reference to the circumstances of each case that 
Uie quantum of evidence necessary to disohargo 
the onus of proof can bo measured. Section 68, 
Evidence Act, la 5 ’s down only the mode of proving 
and it docs not delino what is required to bo proved 
under S.63 (c), Succession Act. Section 63 (o), Suc- 
cession Act, requires that the will should be attest- 
ed by two or moro witnesses, each of whom had 
either seen tho testator sign or affix his mark, or 
had received from tho testator a personal acknow- 
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ledgment of his signature or mark on the will. 
The combined effect of S. 63 (c), Succession Act, 
and S. 68, Evidence Act, is that what the person 
propounding the will has got to prove is that the 
will was duly and validly executed and that must 
be done by not simply proving that^the signature 
on the will was that of the testator but that the 
attestations were also properly made as required by 
S. 63 (c). No doubt S. 68, Evidence Act, says that 
it is not necessary to examine both or all the 
attesting witnesses, but it does not follow there- 
from that if one attesting witness only proves that 
the testator had acknowledged his signature to him 
it is not necessary that the acknowledgment by 
the testator before the other attesting witness need 
be proved. All that it means is that if two attest- 
ing witnesses had signed in each other’s presence, 
it is not necessary to examine both of them to 
prove that they had received tho acknowledgment 
from the testator. But if, as allowed under S. 63 
the attestations to the testator’s signature were not . 
made at the same time, it is necessary to prove 
that both the persons, who put down their attest- 
ing signatures on different occasions, had done so 
on the acknowledgment of the testator. Accord- 
ingly where a will duly signed by the testator was 
attested by two witnesses not in the presence of 
each other but at different times on the acknow*- 
ledgmcnt by tho testator of his own signature the 
evidence of one of the attesting witnesses is not 
sufficient to prove execution of the will : Case law 
discussed. [P 16 C 1,2; P 17 C 1] 


(b) Costs— Probate proceedings. 

When the litigation in respect of a will has been 
caused in effect by tho testator, tho usual rule is 
that tho costs may properly bo paid out of the 
estate. [P 17 C 1] 

C. P. C. — - 

(’44) Chitaley, S. 35. N. 18, pts. 2, 3. 

(’41) Mulla, pi\g6 l52, N. "20. Costs of proceedings 
in Probate Court”. 


P. P. Khambata and B. G. Mistry — 

for Appellant. 

F. J. CoUtnan and S. B. TcnduJhar — 

for Respondent. 

Stone C. J. — This is an appeal from the 
judgment of Kania J. dated 7th December 
1944. The appeal raises a short though in- 
teresting question witli regard to the proof 
necessary to establish due execution of a 
will on a petition for probate which is 
contested. The deceased in this case was Dr, 
H. M. Mody, who died on 2l3t October 1942. 
He had married his second wife Manorama- 
bai in September 1942, and on 6th October 
1942, he executed a testamentary document 
in her favour which purports to be attested 
by a solicitor and his clerk. On 15th October 
1942, it is alleged that ho executed a second 
testamentary document and this purports to 
be attested by Mr. Somuo and one Chou- 
dhari Mohammed ^lustaqueem Khan. This 
document of 15th Oetobei* is the one in I'espect 
of which tho petitioner asks for probate, 
and except for the signatures, it is type- 
written on a sheet of the Doctor’s note- 
paper and is in the following terms: 
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Last Will 

“I hereby cancel all my wills and bequeath all my 
estate to Mrs. Koda Framroze Mody, whom I 
direct to pay 1/lOth of the estate to Petit Memorial 
Library, and spend a sum of Bs. 1000 towards my 
funeral and other ceremonies, and utilise a sum of 
Ks. 100 annually towards anniversary ceremony of 
my wife Urmila.” 

Then in typescript is “l. Witness” and under 
that “ 2 . Witness” and in ink the signature 
■which purports to be that of Dr. Mody and 
under the' “l Witness” the signature in ink of 
Mr. Somne and then under the “2 Witness” 
the signature in Urdu which purports to be 
that of Chowdhari Mohammed Mustaqueem 
Khan. The document is dated 15th October 
1942, If it is a valid testamentary disposi- 
tion, the question of the validity of the pre- 
vious will of 6th October would not arise. 
The parties went to trial on the sworn caveats 
in lieu of statements of defence and the ca- 
veat of Maporamabai contained the following 
statement : 

“I say that I have taken inspection of the will 
dated 15th October 1942 alleged to have been exe-; 
cuted by my late husband and filed in Court by the 
petitioner abovenamed. From such inspection, 1 
deny that the signature on the said will is that of 
my husband. In this respect I have also compared 
the signature of my husband on his last will and 
testament dated 6th October 1942 with the alleged 
signature on the alleged will dated 15th October 
1942 and I say that the signature on the alleged 
will dated 15th October 1942 is not that of my 
husband. I have further found on such inspection 
that the said alleged will is attested by two wit« 
nesses, the first witness of whom is one Mr. Khande- 
rao Bhagwantrao Somne who had, to my knowledge, 
never visited my husband during his lifetime. The 
signature of the second witness is in Urdu and from 
the office translation thereof, it appears that the 
said signature is that of one Pathan who had also, 
to my knowledge, never visited my husband during 
his lifetime. 1, therefore, say that the said signa- 
ture on the said alleged will dated 15th October 
1942 is not that of my husband and that it is a 
forgery.” 

That is not an artistic form of pleading, 
but no objection was taken to proceeding to 
trial in this way. Before referring to S. 63(c) 
Succession Act, and to s. 68, Evidence Act, 
the observations of the Privy Council in 30 
Bom, L.E. 227,^ which refer to the procedure 
to be adopted in revocation of a grant of 
probate, must be borne in mind. Those ob- 
servations, in my opinion, equally apply in 
principle to the proof of a will in a conten- 
tious matter. Lord Sinha delivering the 
judgment of the Board said this (p. 231) : 

"There has been some divergence of opinion in 
the Courts in India as regards the law and proce- 
dure governing cases for revocation of probate, due 
in part to the introduction into Indian practice of 

1. (’28) 15 A.LB. 1928 P.C. 2 : 7 Pat. 221 : 55 
LA. 18 : 107 I.C. 14 : 30 Bom. L.R. 227 (P.O.), 
Bamanandi Kuef v. Kalawati Euer. 


the difference in English law between the grant of 
probate in common form and probate in solemn 
form. It is worse than unprofitable to consider how 
far, if at all, that distinction has been incorporated 
into Indian law. It has often been pointed out by 
this Board that where there is a positive enactment 
of the Indian Legislature the proper course is to 
examine the language of that statute and to as- 
certain its proper meaning, uninfluenced by any 
consideration derived from the previous state of the 
law — or of the English law uponwhichitmay.be 
founded.” 

The formalities to be observed in the exe- 
cution of a will so far as material are con- 
tained in S. 63 (c), Succession Act of 1925. 
That sub-section is as follows : 

"The will shall be attested by two or more wit- 
nesses, each of whom has seen the testator sign or 
afi&x his mark to the will or has seen some other 
person sign the will, in the presence and by the 
direction of the testator, or has received from the 
testator a personal acknowledgment of bis signa- 
ture or mark, or of the signature of such other per- 
son ; and each of the witnesses shall sign the will 
in the presence of the testator, but it shall not be 
necessary that more than one witness be present at 
the same time, and no particular form of attestation 
shall be necessary.’* 

Mr. Khambata in an able argument on 
behalf of the appellant refers the Court to 
S. 68, Evidence Act, which provides that : 

"If a document is required by law to be attested, 
it shall not be used as evidence until one attesting 
witness at least has been called for the purpose of 
proving its execution, if there be an attesting wit- 
ness alive, and subject to the process of the Court 
and capable of giving evidence.” 

And then there is a proviso which is not 
material. 

The alleged signatures to the document 
of 15th October 1942, are, as I have already 
mentioned, three. Mr. Somne, one of the 
alleged attesting witnesses, alone was called 
and he states that he visited the deceased 
who was a doctor with reference to the re- 
pair of some medical syringes. He says : 

“On 15th October 1942 I had been to Dr. 
Mody’s consulting room at about 4 p. m. I asked 
him if he wanted any syringes. He said that he 
did not want any. He was alone. Dr. Mody then 
took out a letter from his table. It was typewritten. 
He asked me to attest it. With his permission I 
read what was typed. I showed my unwillingness 
to attest the document and asked him to get 
the attestation of some other person he knew. He 
told me that he wanted the attestation of a 
stranger and pressed me to sign it. When he 
showed me the paper it was already ’signed by 
him. He told me that he had signed it. I attested 
my signature and put the date below my signa- 
ture. Below my signature ‘2. Witness’ was typed. 
No one had written below that. Dr. Mody told me 
that he would get the signature of someone else 
afterwards.” 

Then in cross-examination Mr. Somne said 
this : 

“On no occasion whatsoever I had talk with 
him about his relations, friends, or family affairs. 
I did not know if he was married. I do not claim 
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frit'iulsliip witli liini . . I do not put niy signature, 
cvo:iP.-?;ui \vitnc.s>, without rcadinj^ the 

documi‘!it. I do not renicniber if, except tlio insur- 
ance i>iopo»ai lonn-:. I have ever attested any 
docninent in niy lile. J did not ask who Mrs. Roda 
Fnirnro/,c Mody was. I did not know her. After I 
read liie doeiunent I alteslcd it. I liad no conver- 
.-atioii at all wiih the doctor thereafter.” 

Therefore', iiSoiiuie's evidence is accepted, 
lie 1 rove.s that the deceased acknowledged 

his own signature to him and that he him- 

* ^ 

self signed as a witness. lie cannot say, 
hecansc he was not present, anything al>out 
the acknowledgment of the document to the 
second witness, llefcrring to this evidence 
the learned trial Judge said this: 

“If nf-cc-^sary, I am not )>rfparcd toactojitho 
<'ral evidence of that wilnc.o untaningMr. Soinnc). 
In my ojanion. llie Court’.-; con-cionce cannot ho 
considered satisfied on tliat evidence al'out (lie 
duo execution of Ex. A as the last will and testa- 
incnt of tliG deceased. The petition thus fails and 
i.s dismi.s-ed witli cosl.s.” 


'I'ho learned Judge docs not sav that ho 
(lishelicvc.s the witness, lie says he is not 
in'opared in eO’ect to act on that evidcnco 
alone; and ho has dealt with tho case on llio 
(inestion of law. ^Vhat the learned Judge 
has said is this; 

“Siclion GS (o), Siicec.vsion Act, recjuircs that 
the will sliould he attested hy two or more wit- 
nc.sscs, each of whom had either seen the testator 
sign 01 ' allix hi.s niiirk, or liad received from (he 
te-:(a(or a l ersonal acknowledgment of his si‘Mia- 
(urc or mark on the will. According to that suh- 
.seclion it is not necc.ssary for all the three, viz., 
the testator and the two witnesses, to be present 
at one and the same time, but, it is clear that (he 
section refjuires that there must be two witnesses 
who have attested the cxoeiition, and to each of 
them tiio testator had either given his personal 
acknowledgment of his .siignature or who were pre- 
sent when the IcMalor e.xeeuted the ducumout. In 
tlic ])rcscnt cas'*, on the evidence, it is clear (hat 
even if it is accepted fully, the requirements of 
S. GJ (c) of the Act were not fultillcd. There is no 


evidence tliat the alleged second witness was pre- 
sent when tho testator execntcd tlic document, or 
had received from tho testator a personal acknow- 
ledgment of his signature. Mr. Klmmbala urged 
that hy reason of S. G8, Evidence Act, it was sutli- 
cient to call only one witnes-;. That argument 
mixes up the two quc-slions. The Evidcnco Act 
lays' down tho mode of proof, it docs not dcline 
\yhat is re<iuircd to he proved. That is stated in 
S. G:I (c), Succession Act. If one witness, who is 
called, is in a position to depose to all that is re- 
quired by S. G3 (c), tho law permits that to be 
done. But by S. OH, Evidence Act, the law does 
not alter what is required to bo proved by S. C3(c), 
Succession Act. On that ground alone the petition 
must fail.” 


I re.9pcctfiilly agree that tho ovidoiice 
which may be given by at least one witness 
is to prove execution of tho will and that 
means, in my judgment, proving oxcentiou 
of the document according to tho require. 
)nonts of tho statute. Tliat i\Ir. Sonmo was 
unable to<lo in this case and tho document 


lias, therefore, not been proved to have been 
executed according to laav. But Mr. Khani- 
bata .submits that a presumption ought to 
he raised in his favour that the testator ack- 
itowledged the document to tho second 
witness and he says that accordingly he 
in-oposed to call a ^^[r. Bhagat to show that 
the Iverson to whom it is alleged that tho 
deceased secondly acknowledged his signa- 
ture had gone to Tulsipur. The following is 
a record of what happened immediately 
after the appellant had loft tho witness- 
box ; 

‘'Khninhala : — I want to call Mr. Bhagat to 
i^how tliat the clcceasicd knew one Mahomedmiya 
who used to sit in the oflico of Bhagat and that at 
the instance of l)r. ^fody Bhagat allowed liim to 
sit in his {Bhagat’.s) olhcc. Bhagat will further 
depose to (he fact that Mahomedmiya had left for 
a place called Tulsipur and he gave that address 
to petitioner’s husband. Khambatii further w’ants 
to call petitioner’s husband to show' he made in- 
quiries at the address given but is uimblo to trace 
that Mahomedmiya. 

P. C. This evidence is not useful at all. It does 
not establish that the man who is alleged to bo the 
.second witne?s was this Mahomedmiya, about 
whose whereabouts the inquiry was made. Maho- 
medmiva is a common name and there may be 
hundreds of persons of that name. There is no- 
thing to connect the Mahomedmiya sitting in 
Bhagat’a othce with the attesting witness. Kham- 
hata says that the name is Chowdharv Mahomed 
Mustakiakhan. ” 

TTie matter was not pressed further and 
Mr. Klmmbata closed his case. In fact Mr. 
Khamhata relies on certain rejxjrted deci- 
sions to supix>rt his proiX)sition that it is 
only necessary to call one witness to prove 
one attestation and that once this has been 
done^ either tho will is proved or a pre- 
sumption of tho validity arises in his favour 
which shifts tho onus to those who contest 
tho will to show that it was not properly 
executed. Tho first case relied is 22 
u. w. N. 315.^ In that case Fletcher J., with 
whom Chatterjea J., agreed, said this (imge 
316): 

Under S. 68, Evidence Act, it is quite clear that a 
will can bo proved by one of thontt^ting witnesses. 
Tho same view has obhunod in England for mairy 
year's. I quote from a most recent Toxt-book — 
Mortimer on Probate Pnrctico, p. 802, where the 
learned author observes : *To prove tho attestation 
of a will in tho Court of Probate, it is not ueoes- 
sary to examine both tho attesting witnesses.* The 
learned Judge was clearly wrong when he rejected 
the will on tho ground that only ouo of the attest- 
ing witnesses had proved the wUl,’* 

Now it nowhere appears from the facts 
of that case whether the single attesting 
witness who was called was able to give 

2. (IS) 5 A. I. K, lOlS Cal. 78 : 43 I. C. 208 : 23 
C. W. N. 315, Knmnuxl Das v. Kakal Koli 
Koohiui. 
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evidence as to the attestation of the other 
attesting witness, that is to say, that both 
the attesting witnesses were present at the 
same time. It appears that this may well 
have been the case, since the learned Judge 
in the passage I have read, quotes a passage 
from Mortimer on Probate to the effect tliat 
in England one attesting witness can prove 
a will. But there is this material difference 
between the law of England and the law of 
India in this respect, viz., that in England it 
is by the Wills Act obligatory for both the 
attesting witnesses to be present at the same 
time in order to witness due execution of 
the will, whereas in India the testator mav 
acknowledge his signature to the witnesses 
at different times and not in each other’s 
presence. In my opinion, therefore, this 
Calcutta case is distinguishable and cannot 
be treated as an authority for the proposi- 
tion that only one attestation need be 
proved. The other cases are all wdth regard 
to the execution of mortgages. The relevant 
section is s. 59, T. P. Act, which is as fol- 
lows : 

“Where the principal money secured is Rs. 100 
or upwards, a mortgage other than mortgage by 
deposit of title-deeds can be effected only by a re- 
gistered instrument signed by the mortgagor and 
attested by at least two witnesses.’* 

There is a difference of opinion as shown 
by the reported cases of the other High 
Courts on this point. The Allahabad cases 
are 39 all 109,^ 39 ALL. 241* and 54 ALL. 
1051.® The first two cases in effect hold that 
you can i^rove due execution of a mortgage 
by calling one attesting witness, so that it 
matters not whether that witness can give 
any evidence of the attestation of the other 
witnesses 'or not. The case in 54 all. 1051® 
is a decision of a Full Bench of that High 
Court and in answer to the question raising 
this very point wuth regard to a mortgage, 
the judgment of the Court is as follows 
{page 1058) : 

“Where a mortgagee sues to enforce his mortgage 
and the execution and attestation of the deed are 
not admitted, the mortgagee need prove only this 
much that the mortgagor signed the document in 
the pr^ence of an attesting witness and one man 
attested the document, provided the document on 
the face of it bears the attestation of more than one 
person; but if the Validity of the mortgage be specifi- 
cally denied, in the sense that the document did 
not effect a mortgage in law, then it must be proved 

3. (’17) 4 A. I. R. 1917 All. 27 : 39 All. 109 : 38 

I. C. 175, Ram Dei v. Munna Lai. 

4. (’17) 4 A. I. R. 1917 All. 103 : 39 All. 241 : 38 

I. C. 694, Shib Dayal v. Sheo Ghulam. 

5. (’32) 19 A. I. R. 1932 AU. 527 : 64 All. 1051 : 

139 I. C. 1 (F.B.), Lachman Singh v. Surendra 

Bahadur Singh. 


by the mortgagee that the mortgage deed was at- 
tested by at least two witnesses.” 

That case, so far as it deals witli contested 
matters, is inconsistent with the two earlier 
Allahabad cases. Then comes a case in the 
Privy Council which has been relied upon, 
viz., 41 Bom. L. 11 . 1047.® When that case is 
examined, it will be found that the point we 
have to consider was not expressly deter- 
mined by their Lordships, since, as appears 
from the judgment delivered ))y Sir Lancelot 
Sanderson, a single attesting witness who 
was called was not believed. At page 1051 
appears this passage: 

"Then it was urged that at least one attesting 
witness, viz., Badri Prasad, was called at the trial 
and therefore the provisions of S. 68, Evidence 
Act, were complied with, and no further evidence 
of the due execution and attestation of the mort- 
gage deed was necessary. 

This further contention cannot be accepted by 
their Lordships, .for although Badri Prasad pur- 
ported to have been an attesting witness, and 
although he was called at the trial for the purpose 
of proving the execution of the mortgage deed, his 
evidence has not been accepted as evidence upon 
which any reliance could be placed.” 

The next case comes from Rangoon, 
A. I. R. 1941 Rang. 122.^ Referring to the 
judgment in the Privy Council in 41 Bom. 
L. R, 1047,® Mosley J. says this (page 125) : 

“It is clear from this judgment that the evidence 
of one attesting witness would in such case only be 
good evidence if he proved that the mortgage was 
duly attested (i. e., attested by two witnesses). It 
must be held, then, that this mortgage was not 
duly attested and is not valid. It will more brielly 
dispose of the other two findings of the District 
Judge, both of which I think are clearly un- 
warranted.” 

With great respect to the learned Judge, 
the Privy Council decision cannot he said to 
so hold, since no reliance could be placed 
upon the evidence of the only witness. 
Some of the surrounding circumstances in 
the case before us, such as the marriage in 
September 1942, the alleged testamentary 
document of 6th September (October?) 4942, 
conferring benefits on the new wife and the 
absence of any benefit for the wife in the docu- 
ment of 15th October 1942, and that the 
person propounding the will claims a large 
benefit under it are such that any person, 
who seeks to uphold this document must 
have realised that the minimum proof per- 
missible to admit an attested document in 
evidence in uncontested matters would not 
be sufficient to prove it as a duly executed 

6. (’39) 26 A. I. R. 1939 P. C. 117 : I.L.R. (1939) 

Kar. P. C. 222 : 181 1. C. 216 : 41 Bom. L. E. 

1047 (P.C.), Surendra Bahadur Singh v. BeharL 

Singh. 

7. (’41) 28 A. I. R. 1941 Rang. 122 :*195 I. C. 

221, Mirza Mohamed v. Jambulingam Chettyar. 


iG Bombay Roda Framroze v. Kanta Varjivandas (Divaiia J,) 


will of the (leceasGcl which ought to be ad- 
iiiitted to iirobate. In fact, as appears from 
the original petition, an ofticial in the Testa- 
mentary Department of this Court endorsed 
it as follows : 

“As the will was attested by witnesses at differ- 
ent times, the affidavit of the second attesting 
witnC'S also should be filed.” 

Rule G 52 of this High Court provides : 

“Upon the affidavit in support of the caveat 
being filed, the petitioner for probate or letters of 
administration shall be called upon by notice to 
take out a summons, and the proceedings shall bo 
numbered a? a suit in which the petitioner shall be 
the plaintiff and the caveator shall be the defen- 
dant. The procedure in such suit shall, as nearly 
as may be, be according to the provisions of the 
Code of Civil Procedure.” 

I think it most undesirable in a contested 
matter especially when fraud is alleged that 
it should have been allowed to go to trial 
without pleadings and issues defined. The 
result to be expected, when this is not done, 
could not be better illustrated than this case, 
in which considerable time in this Court has 
l)CGn taken up in debating whether the peti- 
tioner was taken by surprise at the trial or 
ought to have known that, besides meeting 
the allegation of forgery, she had to prove 
due execution of the will. Wo have examined 
the whole position carefully and we are 
satisfied that the petitioner was not taken 
by surprise. The presence of the petitioner’s 
witness Mr. Bhagat in Court in itself nega- 
tives any such contention. In my judgment 
the petitioner has failed to prove that the 
document of 15th October 1942, was duly 
executed according to law. 

The reported cases in the other High 
Courts are conllicting, and except for the 
case from Calcutta they all deal w’ith mort- 
gages and not with wills. I am certainly not 
prepared to say that what is required to 
prove due execution of a will is the same as 
tliat which is required to prove due execution 
of a mortgage. Section 63 (c), Succession Act 
and S. 59, T, P. Act, are very different in 
terms. However, it should be observed that 
S. GS, Evidence Act, does not say that a 
document required to be attested by two 
witnesses shall be proved by the evidence of 
one of them. All that the section provides 
is that such a document shall not bo accepted 
in evidence unless the evidence of at least 
one of the attesting witnesses is called. The 
'words "at least" are of the utmost imix)rt- 
jance. They presuppose that more evidence 
may bo required, and it can only be by 
reference to the circumstances of each case 
that thew quantum of evidence necessary to 
'discharge the onus of proof can be measured. 


In the circumstances of this case, the learned 
Judge in the Court below was, in my judg- 
ment, right in holding that the evidence of 
^^Ir. Somne alone was insufficient and it 
follows that this appeal must be dismissed. 

Lastly, as regards costs, the usual rule is ' 
that, when the litigation has been caused in 
effect by the testator, the costs may pro- 
perly be paid out of the estate. It appears 
that there was no argument with regard to 
costs in the Court belo^v and that the learned 
Judge simply dismissed the petition with 
costs. In the other appeal No. 1 of 1945 the 
learned Judge has said that he is not pre- 
pared to go to the length of holding that 
the petitioner in this case had set up a forged 
will. The petitioner in fact has failed because 
she did not prove due execution. The testator 
by calling in a stranger, if he did so, to 
witness his will who it may be difficult to 
trace, has contributed to this litigation, and 
in my opinion the proper order will be that 
the petition stands dismissed, but that the 
order as to the costs of the proceedings in 
the Court below be varied by a direction 
that the costs of those proceedings be paid 
out of the estate ns between solicitor and 
client. This appeal is dismissed wfith costs. 

Divatia J I agree. The principal point 

urged by Mr. Khnmbata on behalf of the 
appellant is that it was not necessary to 
examine both the attesting witnesses as the 
will had been duly proved by examining 
one of them, Mr. Somne. That argument 
was rejected by Kanin J., on the ground that 
the Evidence Act lays down only the mode 
of proving and it does not define what is 
required to bo proved under s. 63 (o), Suc- 
cession Act. I agree with the lenrped Judge 
in holding that it was necessary to prove 
either by one or more witnesses that both 
the witnesses had properly attested the will. 
Section 68, Evidence Act, lays dowm that if 
n document w^as required by law to be 
attested, it shall not be used as evidence 
until one attesting -witness at least has been 
called for the purpose of proving its execu- 
tion. Section 69 provides that if no such 
attesting witness can be found, or if the 
document purports to have been executed in 
the United Kingdom, it must be proved 
that the attestation of one attesting witness 
at least -was in his handwriting, and that 
the signature of the i-erson executing the 
document -u'os in the handwriting of that 
person. In the present case S. 69 does not 
apply liecauso one of the attesting witnesses, 
Mr. SomuG, w^ho is alive has been examined 
and it is not proved by the appellant that 
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the other attesting witness was dead. Sec- 
tion 68 speaks of proof of execution of the 
■will. That must, in my opinion, mean exe- 
cution according to the provisions of S. 63, 
Succession Act. Under that section it is 
necessary for due execution of a ■ndll that it 
must be attested by two or more witnesses, 
and one of the modes of attestation is that 
each of the witnesses should receive from the 
testator a personal acknowledgment of his 
signature and that each should sign the will 
in the presence of the testator. It is true 
that under that section it is not necessary 
that more than one witness should be present 
at the same time, and in that respect the 
pro\asions of this section differ from the 
English law. Reading s. 63, Succession Act, 
with S.68, Evidence Act, it seems to me to 
be clear that what the person propounding 
the will has got to prove is that the will was 
duly and validly executed and that must be 
done by not simply proving that the signature 
on the will was that of the testator but that 
the attestations were also properly made as 
required by cl. (c) of S. 63. No doubt S. 68, 
Evidence Act, says that it is not necessary 
to examine both or all the attesting witnesses, 
but it does not follow therefrom that if one 
attesting witness only proves that the testator 
had acknowledged his signature to him, it is 
not necessary that the acknowledgment by 
the testator before the other attesting witness 
need be proved. All that it means is that if 
two attesting witnesses had signed in each 
other’s presence, it is not necessary to examine 
both of them to prove that they had received 
the acknowledgment from the testator. But 
if, as allowed under S. 63, as well as under 
s. 3, T. P. Act, the attestations to the testator’s 
signature were not made at the same time, 
it is necessary, in my opinion, to prove that 
both the persons, who put down their attesting 
signatures on different occasions, had done 
so on the acknowledgment of tlie testator. 

Mr. Khambata has relied upon several 
decisions relating to the execution of a mort- 
gage deed under s. 59, T, P. Act. In my 
opinion, however, the principal case relied 
upon by him, namely, the Full Bench decision 
in 54 ALL. 1051,® does not support his argu- 
ment. There were previous decisions of the 
same Court in 39 ALL. 109,^ 39 ALL. 112® 
and 39 ALL. 241,* which support bis conten- 
tions to a certain extent, but all these three 
cases ■were distinguished in the Full Bench 
decision, and it was laid down there that there 
was a distinction between proof of execution 

fi. (’17) 4 AJ.R. 1917 All. 89 ^^^AU. 112 : 38 
1. C. 651, Uttam Singh v. Hukam Singh. 
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of the mortgage and proof of its validity. It 
was held that although it was not necessary 
to examine both the attesting witnesses for 
proving execution of the mortgage, it was 
necessary that both the attestations must be 
proved to establish its validity. Even 
accepting the distinction made by the learned 
Judges of the Allahabad High Court be- 
tween execution and validity of a mortgage 
in so far as that principle can be applied to 
the execution of a will in probate proceedings, 
it must follow that to prove the valid exe- 
cution of a will under S. 63, it is necessary 
that both the attestations must be proved. 
When a person comes to the Court to esta- 
blish the authenticity and the valid execution 
of a will, the mere formal execution and its 
valid execution cannot be separated. He has 
got to establish that the will had been validly 
executed. There cannot be a valid execution 
•without proper attestation under s. 63, Sue- 
cession Act, and if such proper attestation 
is not proved, there is no proof of execution 
under s. 68, Evidence Act. Even with regard 
to the case of mortgages the Rangoon High 
Court has taken a different view from the 
Allahabad High Court. It was held in 11 
Rang. 26® that due execution cannot mean 
anything less than the signing by the mort- 
gagor and attestation by at least two wit- 
nesses. Therefore, although the proviso to 
S. 68 relieves a party relying upon an instru- 
ment of mortgage of the burden of adducing 
the evidence of one of the attesting witnesses, 
yet it does not relieve him of the necessity 
of proving not only that the mortgagor signed 
the instrument of mortgage but also that he 
signed it either in the presence of two 
attesting witnesses or that he acknowledged 
his signature to each of the two witnesses 
within the meaning of the term ‘attested’ in 
S. 3, T. P. Act. That decision was followed 

in A.I.R. 1941 Rang. 122,^ where it was held ; 

“No doubt only one attesting witness need be 
called if that attesting witness speaks to attestation 
by the attesting witnesses. But if be does not do 
so, it is necessary to prove that the deed was pro- 
perly attestfCd by those other attesting witnesses.” 

In ray opinion, this principle would apply 
with greater force to the case of a ■v\^ill of 
which probate is sought and that in this case 
the valid execution of the will was not pro- 
perly proved even though witness Somne is 
to be believed. I agree, therefore, with the 
order made by the learned Chief Justice. 

G .N./V.S. Appeal dis77iissed. 

9. (’33) 20 A.I.R. 1933 Rang. 6 : 11 Rang. 26 ; 

141 I. C. 700, R. M. A. R. M. Chettyar Firm v. 

U Htaw. 
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LoKUR AND Weston JJ. 

Laxman Bharma^i — Accused 

V, 

Emperor. 

Ciiminal Revn. Appln. No. 384 of 1944, Decided 
on 23rd November 1944, from conviction and sen- 
tence passed by Chief Presidency Magistrate, 
Bombay. 

(a) Companies Act (1913), S. 2 (1), cl. (4) and 
cl. 13 (c) — Indicia to determine instrument a 
debenture indicated. 

In determining xvbat is or is not a debenture 
within S. 2 (1) the Court is not bound to hold that 
an instrument is a debenture because it is called a 
debenture by the company issuing it, nor to hold that 
it is not a debenture because it is not so called by 
the company. The Court must look nt the substance 
of the instrument itself, and, without the assistance 
of any precise legal definition, form the bcstopinioii 
it can whether the instrument i.-> or is not a deben- 
Inre: (1887) 36 Ch. D. 215, Bel. on. [P 19 C 2] 

A document which either creates a debt or ac- 
knowledges it and is one of a scries may be dealt 
witli as a debenture. A creation of a chai'go over 
the assets of the company issuing the dcbentuiv, 
though usnnl, is not an essential requisite of a 
debenture. There may be a mortgage debenture or 
a simple debenture which docs not create any 
cliarge on any of the assets of the company: (1837) 
37 Ch. D. 2G0 and (1881) 7 Q. 13. D. 165, Xiel. on. 

[P 10 C 1, 2; P 20 C 1] 

(b) Companies Act (1913), S. 134 Private 

limited company issuing patron bonds to pub- 

lic^Bonds held to be debentures Company 

held liable to penalty under S. 134. 

The India Patron Bank Ltd., was a private 
limited company incorporated under the Companies 
Act, its main business being to sell what were 
called “Patron Bonds,” to invest moneys realised 
by the sale of those bonds and to toko steps to 
carry out the terms of the scheme of those bonds. 
The form of the Patron Bond bore a serial number 
and its title at the top was “The India Patron 
Bank Limited” and below it “Patron Bond, Rupees 
Ton only.” The bond acknowledged a debt ; it was 
one of a scries ; it bore the company’s seal ; it 
provided forthe payment of interest by determining 
the lucky numbers and it indirectly created a 
charge of the amount payable on the reserve fund 
of the company : 

Held that the prize bonds were debentures and 
by issuing them to the public the company had 
ceased to be a private company and was bound to 
file its balance-sheet and the profit and loss ac- 
count with the Registrar of Companies and that 
the default of the company in complying with that 
requirement rendered the comi^ny and ils direc- 
tors liable to the penalty under H. 134 (4), Com- 
panies Act. 20 C 2] 

S. S. Kavalclcar — for Accused. 

S. 0. l^atwardhan (Asst. Govt. Vleadcr) — 

for the Crown. 

Lokur J. — This is an application in 
revision against the petitioner’s conviction 
nndei* s. 134, Companies Act, 1913, and tbo 
sentence of a tine of Rg. loo by tho Chief 
Pi'csidency Magistrate, Bombay. The poti. 


tioner is one of the directors of the India 
Patron Bank Ltd., which is a private 
limited company incorporated under th© 
Companies Act, its main business being to 
sell what are called “Patron Bonds”, to 
invest moneys realised by the sale of those 
bonds and to take steps to carry out the 
terms of the scheme of those bonds. Being 
a private limited company, it cannot issue 
an invitation to the public to subscribe for 
any shares or debentures, and according to 
S. 2 (i), cl. (13) (c), Companies Act, if it 
issues such invitation to the public, it ceases 
to be a private company and becomes a 
public company liable to fulfil the obligations 
imposed ujxjn a public company by the Act 
and the rules. One of such obligations, frpm 
which a private limited company is exempt, 
is to tile three copies of the annual balance- 
sheet and profit and loss account with the 
Registrar of Companies after they have 
been laid before the company at the general 
meeting, and any default in complying with 
this requirement is made punishable under 
s. 134 (4) of the Act. Section 134 (3) provides 
that where a private company has included 
all the necessary provisions in its articles of 
association, but is not complying with those 
or any of those provisions, it shall cease to 
be entitled to the privileges and exemptions 
conferred on private companies under the 
provisions of the Act, and shall be treated as 
if it were not a private company. 

Being of opinion that the so-called Patron 
Bonds issued by the comiwvny to tlie public 
are in fact debentures and finding that the 
company had not tiled with him thi*ee copies 
of its bidance-sbeet and profit and loss ac- 
count for the year ending 3lst March 1939, 
the Registrar of Companies filed a complaint 
against the company and its three directors 
in the Court of the Chief Presidency Magis- 
trate, Bombay. One of the directors died 
thereafter, and the learned Magistrate, agree- 
ing with the view of the Registrar of Com- 
lianies, convicted tbo remaining accused 
under S. 134 (4), Comimiiee Act, and sentenc- 
ed each of tliem to a fine of Rs. 100. One of the 
dii'ectors thus convicted, who was accused 2, 
bos now presented this application for revi- 
sion, It is admitted that the company has 
not filed with the Registrar of Companies 
its balancG-slieet and profit and loss accouxit 
for tlie year ending 3ist Mai'ch 1939, and, 
therefoi'c, the only point in dispute is whe- 
ther tho PatTOn Bonds issued by it are 
debentures such as are prohibited from be- 
ing oflered to the public by a private limited 
company. A form of the Patron Bond^ is 
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produced at Ex. A. It bears a serial number 

and its title at the top is “The India Patron 

Bank Limited" and below it “Patron Bond, 

Rs. 10 only.” It then goes on to say : 

“In consideration of Mr. (name of the holder) 
liaving paid Rs.'lO as the purchase price of Patron 
Bond in the India Patron Bank Limited, Sbola- 
pur, it is hereby agreed and declared by the said 
Bank that the said Bank will pay all money to Mr. 
(holder) that may hereafter become due in respect 
of this Bond, on terms and conditions and rules 
and regulations printed on the reverse. In witness 
whereof the common seal of the Bank has been 
afhxed and the Manager of the Bank has hereunto 
set his hand this .... day etc.” 

The bond purports to be signed by the 
manager of the company and sealed with 
the company’s seal. On the reverse of the 
bond are set out the rules and privileges. 
According to those rules, every purchaser is 
to pay 8 annas as admission fee in addi- 
tion to E3. 10. Then, after deducting Re. 1-8-0 
for initial expenses and reserving 8 annas 
for the reserve fund, the balance is to be 
invested and the interest earned is distribut- 
ed among the bond-bolders according to the 
scheme set out in cl. (2) of the rules. If any 
of the bond-holders gets any of those prizes, 
his bond is cancelled, and if the bond-bolder 
isAiot lucky enough to secure a prize in the 
distribution for 20 years, the original price 
of the bond, viz.,Es. 10, would be returned to 
him without deduction at the end of twenty 
distributions. In exceptional eases, if the 
amount is required earlier, then only Rs. 8 
are repaid, if the directors are satisfied that 
the holder cannot do without the amount. 
Clause (7) provides that the reserve fund 
would be utilised for payment of the am- 
ounts of the bonds. Then thei’e are other 
conditions which are not material for our 
purpose. 

On a consideration of the nature .and 
conditions of these Patron Bonds, we are 
clearly of opinion that they are really de- 
bentures within the meaning of S. 2 (l), Cl. 13 
(c). Companies Act. In s. 2 (l), cl. (4) of 
the Act, a debenture is said to include de- 
benture stock, but nowhere is to be found a 
legal definition of the word “debenture.” In 
(1837) 37 Ch. D. 260^^ at p. 264, Chitty J,, de- 
fined a debenture as “any document which 
either creates a debt or acknowledges it,” 
and he says that any document which ful- 
fils either of those conditions is a debenture. 
In (1881) 7 Q. B. D. 165^ at p. 172 Bindley J., 

17 (1837) 37 Ch. D. 260 : 57 L. J. Ch. 202 : 58 
L. T. 218 : 36 W. R. 411, Levy v. Abercorris 
Slate and Slab Co. 

2. (1881) 7 Q. B. D. 165 : 50 L. J. Q. B. 617 : 44 
L. T. 378 : 29 W. B. 610, British India Steam 
Navigation Co. v. Comzors. of Inland Revenue. 
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held that a document which on the face of 
it was called a debenture and recorded in- 
debtedness and was one of a series was to be 
dealt with as a debentui-e under the Stamp 
Act. He observed (p. 172) : 

“Now, what the correct meaning of 'debentures ’ 
is I do not know. I do not find anywhere any pre- 
cise definition of it. We know that there are vari- 
ous kinds of instruments commonly called deben- 
tures. You may have mortgage debentures, which 
are charges of some kind on proi)crty. You may 
have debentures which are bonds, and, if this in- 
strument were under seal, it would be a debenture 
of that kind. You may have a debenture which is 
nothing more than an acknowledgment of in- 
debtedness.” 

It is true that the bonds issued by the 
accused are not styled “debentui'es.” But as 
pointed out by Chitty J., in (1887) 36 ch. D. 
215^ at p. 220, in determining what is or is. 
not a debenture within the section we are 
not bound to bold that an instrument is a 
debenture because it is called a debenture 
by the company issuing it, nor to bold it is 
not a debenture because it is not so called 
by the company. We must look at the 
substance of the instrument itself, and, with- 
out the assistance of any precise legal de- 
finition, form the best opinion we can whe- 
ther the instrument is or is not a debenture. 
The main features which in our opinion 
tend conclusively to show that these Patron 
Bonds are debentures are the acknowledg- 
ment of debt, the promise to return it, the 
fact that they form a series bearing consecu- 
tive numbers and the fact that all the hold, 
ers get an equal chance to partake in the 
annual distribution of prizes out of the net 
interest realized by the company. 

Mr. Kavalekar has advanced various rea- 
sons on behalf of the petitioner why they 
are not to be regarded as debentures. The 
first is that the company does not issue 
them as debentures but sells them for a price. 
It is wholly immaterial what the company 
calls them and the name given to them by 
tl\e company does not prevent them from 
being debentures if in fact they are deben- 
tures. The next argument advanced is that 
they do not purport to be a charge on the 
company’s assets. We find that in cl, (7) of 
the rules and privileges it is provided that 
the reserve fund is to be utilised for pay- 
ment of guaranteed amounts payable to the 
holders under Cls. (5) and (6). Thus the re- 
serve fund being ear-marked and set apart 
for the repayment of the amount of the 
bonds to the bond-holders, a charge is tacitly 

3. (1887) 36 Ch. D. 213 : 56 L. J. Ch. 815 : 67 

L. T. 139 : 35 W. R. 798, Edmonds v. Blaina 

Fornaces Co. 
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created on that reserve fund. There is no 
douht that if the company has other assets, 
it may pay tlie bond-holders their debts 
out of them. But iu addition to this, the 
reserve fund is specially set apart for that 
imrpose, and thus it may be said that the 
rules of the company do provide for a 
charge on at least a part of its assets. More- 
over a charge, though usual, is not an essen- 
tial requisite of a debenture. As already 
pointed out, there may be a mortgage de- 
benture or a simple debenture Avhich does 
not create any charge on any of the assets 
of the company. It is next contended that 
the bonds do not contain in terms an 
acknowledgment of a debt simpliciter, but 
it is accompanied by various conditions 
and the debt is in fact never wholly repaid. 
Thus although every purchaser has to pay 
Rs. 10-8-0, if he is not lucky enough to draw 
a prize within twenty years, he may get 
back only Rs. 8 if the directors choose to 
return the amount to him within the period 
of 20 years or to Rs. 10 at the end of twenty 
years. This only means that the company 
undertakes the liability of repaying only 
Rs. 10 at the end of twenty years. This is 
nonetheless an acknowledgment of in- 
debtedness and the holder has a right to 
recover the amount from the company at 
the end of the stipulated period. The various 
more common or salient characteristics of a 
debenture are enumerated in Palmer’s Com- 
pany Precedents (I4th Edition), Part iii, 
p. 3. But as pointed out by Pollock R, 
in (1926) 1 ch. 1 * at p. 12, it is not essential that 
all those characteristics should be present and 
some of them are almost the antithesis the 
one of the other. After considering these 
characteristics and in holding certain income 
stock certificates to bo debentures, he ob- 
served (p. 15) : 

*'Now, Sit Fiauoia Palmer in his catologuoo! tUo 
characteristics of a debenture says : ‘A debenture 
is, as a general rule, one of a series.* Tbisdocumeut 
is certainly one of a scries. The term ‘debenture* is 
applied, as a general rule, to instruments issued by 
a company. This instrument is issued by a com- 
pany. It is not issued, it is true, under seal. A 
debenture usually provides for the payment of a 
specific principal sum at a specific date, but that, 
as be points out in the paragraph, is not essential, 
for thero are millions of debentures which have 
not an actual provision for repayment because they 

are perpetual orpermauenldobcntui'cs. A debenture 

usually provides for payment of interest. This 
document does notj and a debenture generally 
contains a charge on the undertaking of the 
company; but from the cases that aro referred to 
it is quite plain that there are a number of debou- 
tiires in which ther o is no such charge; and indeed 

4. (1926) 1 Ch. 1; 95 L.J. Ch. 97; 133 L. T. 790, 
Lemon v. Austin Frlar^ 


one must be careful not to confuse a debenture 
with a mottgage debentiue." 

This reasoning applies all the more strong- 
ly to the prize bonds of the accused. Many 
of the characteristics which did not appear 
in the income stock certificates, which were 
held by Pollok M. R. to be debentures, do 
appear in these prize bonds. The bond 
acknowledges a debt; it is one of a series; it 
IS issued by a company; it bears the com- 
pany’s seal, it provides for the payment of 
interest by determining the lucky numbers 
and it indirectly creates a charge of the 
amount repayable on the reserve fund of 
the company. It is true that, as pointed out 
by Mr. Kavalekar, some other indicia usual- 
ly found in ordinary debentures are absent 
iu these bonds. But it is not necessary that 
every one of them must be present in every 
kind of debentures. The presence of the 
features referred to above far outweigh the 
absence of other indicia, and we are clearly 
of opinion that these prize bonds are deben- 
tures, and by issuing them to the public the 
company has ceased to be a private company 
and was bound to file its balance-sheet and 
the profit and loss account with the Registrar 
of Companies after they were laid before the 
company at the general meeting of the com- 
pany. The admitted default of the company 
in complying with that requirement renders 
the company and its directors liable to the 
l^eualty under s. 134 (4), Companies Act. 
The petitioner's conviction must, therefore, 
be upheld. The rule is discharged. 

G.N,/v.s. Buh discharged, 
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Rajadhtaksha J. 

Keshav Appa Bhagat — Applicant 

V. 

Sitaram Haiimnandas — Opponent 

Civil Revn. Axipln. No. 87 of 1944, Decided on 
17th November 1944, against order of Assistant 
Judge, Poona, in Miso. Appeal No. 39 of 1943. 

Provincial Insolvency Act (1920), Ss« 16 and 
®(1) (c) — Petition under S. 9 (1) (c) dismissed 
for default — Application by another creditor to 
substitute — Court has inherent po\ver to 
restore under S. 151, Civil P, C. 

It is dodimblo that tUo Court before making an 
Older of dismissal should wait for some time 
especially ns S, 16 provides a special prooodure 
which enables any creditor to have his name brought 
on record as a petitioner if the original petitioner 
does not proceed with duo diligence on his petition. 
It is not necessary that the Court should wait 
indefinitely before possUxg on order di?»mi<sing the 
'applicnUou for default. But some intimatimi by 
way of a. imtico on the Court's notice b<Mird that u\ 
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the absence of any further steps being taken to 
continue the proceedings the application would be 
dismissed on a particular date should be given to 
the parties interested. S. 16 makes a special provi- 
sion which enables another creditor to be substituted 
when the original petitioner does not proceed with 
due diligence on his petition. The object is to serve 
as a check on the fraud of either the debtor or the 
creditor who has presented the application for 
insolvency. Hence under S. 151, Civil P. C., Court 
has inherent powers to restore an application under 
S. 9 (1) (c), Insolvency Act, filed by a creditor dis- 
missed for default at the instance of another creditor 
who applies under S. 16 for substituting bis name 
in place of the petitioning creditor. [P 23 C 2; 

P 24 C 1] 

V. B. Gumaste — for Applicant. 

S. G. Patwardhan — for Opponent. 

Order. — This is an application in revi- 
sion against an order passed by the Assistant 
Judge of Poona in Miscellaneous Appeal 
NO. 39 of 1942 confirming the order passed 
by the First Glass Subordinate Judge of 
Poona restoring to file insolvency petition 
NO. 45 of 1938 which had been dismissed 
for default. The facts of this case are these : 
Some four creditors filed a petition in insol- 
vency on 25th May 1938, in the Court of the 
First Class Subordinate Judge at Poona 
against the present applicant who is one of 
the owners of the shop going by the name 
of Bhunjangrao Sadhashiv Bhagat. The 
petition remained pending for over three 
years, and on 15th .September 1911, the 
pleaders for the petitioners stated by Exhi- 
bits 103 and 104 that they had no directions 
to continue the proceedings. But on the 
very next day, i. e. on 16th September 1941, 
two other creditors shops, viz., Laxminara- 
yan Sitaram Shop and Eambhagat Paichan- 
das Shop applied under S. 16, Provincial 
Insolvency Act, to be substituted in the place 
of the petitioning creditors on the ground 
that the original petitioners were not pro- 
secuting the petition with due diligence. 
The application was opposed on the ground 
that it had not been properly verified and 
presented. The Court /dismissed the applica- 
tion for substitution but directed the two 
creditors to present a new application within 
a week*. This order was i^assed on 17th 
September 1941, and on the next day one of 
the two creditors asking for substitution, i.e. 
the shop of Eambhagat Paichandas filed a 
proper application for substitution. The ap- 
plication was granted on 22nd February 
1942, and the name of the shop of Eam- 
bhagat Paichandas was brought on record 
as the petitioning creditor. Then the petition 
continued until 26th June 1942. . On that day 
persons representing the shop of Eambhagat 
Paichandas remained absent. Their pleaders 


also remained absent and accordingly on 
that very day the learned Judge proceeded 
to pass an order dismissing for default the 
petijion in insolvency. The receiver who had 
sold certain properties and collected money 
■was also directed to return the property to 
the original opiX)nent, i.e., tlio present appli- 
cant. But on the very next day the shop of 
Laxminarayan Bitaram presented an appli- 
cation purporting to be an application under 
S. 16, Provincial Insolvency Act, requesting 
the Court to restore the insolvency petition 
to file and to substitute its name as the peti- 
tioning creditor. It was alleged that the shop 
of Eambhagat Paichandas had not pro- 
secuted the petition with due diligence and 
had remained absent on the day of the hear- 
ing, and that as a result of this other credi- 
tors had suffered irreparable damage. This 
application was opposed by the opponent on 
the ground that as the original petition had 
already been dismissed for default there was 
no petition pending and that, therefore, the 
shop of Laxminarayan Sitaram could not 
ask for its name being substituted as a peti- 
tioning creditor under S. 16, Provincial In- 
solvency Act. It was further contended that 
the original petitioning creditor whose name 
had been brought on record by way of sub- 
stitution, viz., Eambhagat Paichandas, had 
not made any application for restoring the 
petition to file and that there was not any 
sufficient cause alleged for restoring to file 
the original petition. The learned trialJudge, 
however, thought that the application that 
was made was not only for substitution 
under S. 16, Provincial Insolvency Act, but 
also for restoring the original petition to file. 
He considered that the other creditors had 
not been given any opportunity to proceed 
with the application before it was dismissed. 
Under these circumstances, he thought it fit 
to set aside the order dismissing the insol- 
vency petition and he, therefore, directed 
that the petition be restored to file. 

Against that order an appeal was filed in 
the District Court of Poona and the learned 
Assistant Judge who heard the appeal 
thought that the Court had inherent juris- 
diction under S. 151, Civil P. C., to restore 
the petition to file. He considered that 
although the application had been made by 
a person who was not a petitioning creditor 
when the petition w^as dismissed, still it was 
made by one of the creditors whose name 
had been entered in the list of creditors and 
that he could be considered to be a pai-ty 
to the proceedings and could, therefore, 
apply under 0. 9, R. 9, Civil P. C. He ^as o 
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opinion that in the interests of justice the 
lower Court had acted rightly in setting 
aside the order dismissing the petition for 
default and in restoring the i^etition to. file. 
He, therefore, confirmed the order of the 
lower Court and dismissed the appeal with 
costs. It is against that order that this ap- 
plication has been filed in revision. 

The first argument that was advanced by 
the learned advocate ^Ir. Gmnaste was that 
under S. 16, Provincial Insolvency Act, there 
can be no prayer for substitution in a pro- 
ceeding which has already come to an end 
by reason of the petition being dismissed for 
default. In my opinion, this contention has 
some substance and is supported by the ruling 
of the Rangoon High Court in 11 Rang. 407.^ 
In that case the petitioning creditor came to 
some kind of an agreement with the debtor 
which was intimated to the Court, and on 
this intimation the petition was dismissed. 
Some months later another creditor asked 
to be substituted for the original petitioning 
creditors. The application was opposed on 
the ground that the original petition having 
been dismissed, the second petitioning credi- 
tors had no locus standi for making an 
application for substitution. The Rangoon 
High Court upheld this contention and ob- 
served as follows (p. 409) : 

“A person cannot proceed with due diligence in 
any proceedings that have come to au.end and 
although, as far as wo can see, thcro is no direct 
case-law on this point, wo are of the opinion that 
the meaning of the section is quite clear. The only 
course open to the respondents to this appeal is to 
launch a fresh petition.” 

It has to be noticed, however, that in that 
case it was several months after the original 
l^otition was dismissed that an application 
was made under s. 16, Provincial Insolvency 
Act. Moreover, that application was made 
only under that section and did not ask for 
the original petition being revived. Further, 
in that case the original order dismissing 
the petition was passed after an intimation 
had been given to the Court of a certain 
agreement which bad been arrived at between 
the petitioning creditor and the debtor. It 
was not passed for default in the api^earance 
of the petitioning creditor. 

However, the position that an application 
under s. 16, Provincial Insolvency Act. could 
not be made when the original petition had 
already been dismissed was apparently real- 
ised in the present instance and, therefore, 
in the application that was made on 27th 

1. (’33) 20 A.I.H. 1933 Rang. 251 : H Rang. 407: 

147 I.C. *299, Maung Gyi v. A. L. K. P. Ohottyar 
Firm. 


June 1912, by the shop of Laxminarayan 
Sitaram, not only was there a prayer for 
substitution but it was prayed that the ori- 
ginal petition may, in the first instance, be 
restored to file. But the contention of the 
learned advocate Mr. Gumaste is that such 
an application for restoring the dismissed 
petition to file can only be made under o. 9, 
R. 9, Civil P. C., and hence it is only the 
plaintiff — in the present instance the original 
petitioning creditor — who can apply for the 
petition being restored to file provided he 
can show sufficient cause for non-appearance 
when the petition was called on for hearing. 
There is, in my opinion, some force in this 
contention. The learned Assistant Judge 
considered that the petitioning creditor sues 
on behalf of the general body of creditors 
and, therefore, in a sense every creditor is a 
party to the proceedings and that under o. 9, 
R. 9, any party to the proceeding can ask 
for a petition dismissed for default being 
restored to file. But O. 9, R. 9, refers speci- 
fically to the plaintiff who has to satisfy the 
Court that he has sufficient cause for non- 
appearance, and it is doubtful whether it 
was competent to the shop of Laxminarayan 
Sitaram to apply under o. 9, R. 9, for a 
revival of the petition. 

But the question still remains whether the 
Court did not have inherent jurisdiction to 
restore the application to file at the instance 
of one of the creditors. Under s. 151, Civil 
P.C., the Court has inherent powers to make 
such oi'ders ns may be necessary for the 
ends of justice and to prevent abuse of the 
pi*oce9s of the Court. In ray opinion, the 
ends of justice do require in the peculiar 
circumstances of this case that the applica- 
tion should be restored to file, and that, 
therefore, the two lower Courts were right 
in passing the oi'der that they did. 

If the application for restoring the origi- 
nal petition to file was dismissed and the 
original order dismissing the i)etition stood 
good, then a fresh petition in insolvency 
would have had to be filed. In such fresh 
l^etitiou, a fresh act of insolvencj^ would 
require to be alleged and proved as under 
s. 9 ( 1 ) (o), Provincial Insolvency Act, “the 
act of insolvency on which the petition is 
grounded must occur within three montlis 
before the presentation of the petition.” The 
act of insolvency on the basis of which the 
original petition was filed would not be of 
any avail for the filing of a fresh i^tition 
though that act would be sufficient for the 
purix)S 0 of asking for substitution under 
s. 16, Provincial Insolvency Act, os held by 
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Ramesam J. in 51 Mad. 594.^ But there is a 
more serious difficulty which would arise if 
the original petition was not restored to file. 
If the original petition had proceeded as far 
as adjudication, then under S. 28 (7), Pro- 
vincial Insolvency Act, the order of adjudi- 
cation would have related back to the date 
of the presentation of the petition. In that 
event under s. 34 of the Act all debts which 
were not barred on the date of the presenta- 
tion of the petition could be proved in insol- 
vency. In the present case the original 
Ijetition was filed in May 1938 and was dis- 
missed for default in July 1942. Many debts 
owed to the various creditors may have 
been time-barred during the interval and 
could not now be proved in insolvency if a 
fresh petition w^as to be made. It was this 
consideration that weighed with the Madras 
High Court in 51 Mad. 694.^, In that case a 
creditor whose debt was barred at the time 
of asking for substitution was allowed to be 
treated as a creditor for the purpose of S. 16, 
and in the course of the judgment Rame- 
sarn J. made the following observations 
(page 596) : 

“The object of the section is to prevent other 
creditors from being injured by the action of one 
creditor, who, by reason of collusion or otherwise, 
may not diligently prosecute the petition. If it is to 
be regarded as a new petition, this object is frus- 
trated and there is no purpose in having a section 
of the kind. If the original petition had proceeded 
up to adjudication or if another creditor whose debt 
is not barred by the date of substitution is substitu- 
ted and obtained an order of adjudication, the ap- 
pellant’s debt which was not barred by the date of 
the petition could be proved. If so, we see no 
reason why he cannot be substituted. The words 
‘as petitioner* in the section show that, on substi- 
tution, the petition becomes his petition with the 
original date and it is enough if the debt was an 
onforcible debt on the original date.” 

It might be argued that other creditors 
should not have allowed their debts to be 
time-barred merely on the ofi-chance of 
there being an order of adjudication which 
might relate back to the date of fifing the 
petition. But it has to be x’emembered that 
in an application in insolvency the Court lias 
got certain responsibilities. Under s, 14 of 
the Act “no petition whether presented by a 
debtor or by a creditor, shall be withdrawn 
without the leave of the Court.” As pointed 
out in the commentary on that section by 
Rameshwar Dial in bis book on the Provin- 
cial Insolvency Act, 

“the petition once presented, the petitioner is no 
longer in unfettered control of it. The insolvency 
proceedings are for the administration of the estate 

2. (’28) 15 A. I. B. 1928 Mad. 608 : 51 Mad. 594: 

110 I. C. 611, Venkata Hanumantha Eao v, 

Gangayya. 


of the debtor, for the benefit of not any particular 
creditor but for the general body of creditoi's. Very 
often petitions are made not with the bona fide in- 
tention of getting the debtor’s estate administered 
under the insolvency laws but for the collateral 
purpose of bringing pressure to bear upon the 
debtor. It is to check this abuse of the process of 
the Court that the section has been enacted.” 

Similarly, S. 16 makes a special provision; 
which enables another creditor to he substi-' 
tuted when the original petitioner does not 
proceed with due diligence on his petition. | 
The object is to serve as a check on the, 
fraud of either the debtor or the creditor who^ 
has presented the application for insolvency. 
It is not difficult to imagine the case of a 
creditor, who has presented the application 
for insolvency against the debtor, having 
entered into a private treaty Avith bis debtor, 
not prosecuting his application with dili- 
gence and allowing it to be struck off for 
default. The creditor presenting the petition 
is regarded as prosecuting the petition not 
only for his own benefit but also for the 
benefit of the creditors generally. It 
Avould be an easy way of circumventing 
the statutory provision contained in s. 14 of 
the Act, if the petitioning creditor was 
allowed to let the application be dismissed 
for default when he could not be allowed to 
withdraw' it without the permission of the 
Court. In cases such as these, I think, it is 
desirable that the Court before making an 
order of dismissal should wait for some time 
especially as s. 16 provides a special pro- 
cedure w'hich enables any creditor to have 
his name brought on record as a petitioner 
if the original petitioner does not proceed! 
w'ith due diligence on his petition. It is not 
necessary that the Court should w-ait indefi- 
nitely before passing an order dismissing 
the application for default. But some inti, 
mation by w^ay of a notice on the Court’s 
notice-board that in the absence of any fur- 
ther steps being taken to continue the pro- 
ceedings, the application would be dismissed 
on a particular date should be given to the 
parties interested. Of course, if the applica- 
tion is dismissed on merits and no order of 
adjudication is eventually made, then the 
creditors who allowed their debts to be time- 
barred would have no one else to blame but 
themselves. But in the present case the ap- 
plication was dismissed for default after it 
had been pending for four years. There was 
a very large fist of creditors. As soon as it 
was found that the original four petitioning 
creditors did not appear, two other creditors 
immediately came forward and . asked for 
sutetitution. One of them eventually did, 
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apply to be substituted ; but on the day of 
hearing he remained absent and on that 
very day the learned Judge, apparently 
Tvithout considering the eflect of it, proceed- 
ed to make an order dismissing the jjetition 
and even directed that the property in the 
hands of the receiver bo returned to the 
opponent. But on the very next day the 
present application was made for restoring 
the original petition to tile. I think, there- 
fore, that it w’as in the interests of justice 
that the original order dismissing the peti- 
tion for default should be set aside and the 
petition restored to file. I, therefore, think 
that both the lower Courts rightly held that 
under the inherent jurisdiction of the Court, 
the original application should be revived. 
The rule will, therefore, be discharged and 
there will be no order as to costs. 

n.K. Huh discliartjcd. 
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Lokujr and Weston JJ. 

Emperor 

V. 

Shankar Ganpat Pa^var — Accused. 

Criminal Ref. No. 97 of 1914, Decided on 24th 
November 1944, made by Addl. Sessions Judge, 
Poona. 

Criminal P. C. (1898), S. 307 — Reference 
under— Powers of High Court to interfere with 
verdict of jury. 

In dealing with a case submitted to the. High 
Court under S, 807, the High Court may exeiviso 
any of the powers which it may cxcrolso on an 
appeal. But this does not mean that in every case 
tbe High Court should appreciate the evidence 
and come to a couclusion independently of the 
verdict of the jury. Ordinarily, the High Court will 
not interfere with the verdict, unless it is either 
perverse, or manifestly wrong, or wholly unreason- 
able, or definitely contrai’y to evidence, or not 
supported by any evidence or induced by a mis- 
direction or non-direction in the Judge’s charge to 
the jury. The High Court will not interfere with 
the verdict of the jury merely because on a i>erusal 
of the evidence the High Court thinks tbatit would 
have come to a different conclusion from that at 
which the jury arrived. Under S. 307 (1), when 
the Judge disagrees with the verdict of the jury, ho 
can make a reference to High Court only if be is 
clearly of opinion that it is necessary for the ends 
of justico to submit the caso to the High Court, 
and the only question which the High Court wili 
consider itself is whether the Judge's view Unit tho 
verdict of the jury has been perVerso or unreason- 
able or altogether against the weight of the evi- 
dence, is justified by tho record; and if the High 
Court comes to tho conclusion that it is not, then it 
will accept the verdict of tbe jury. It is not tUo 
duty of the High Court to try tho whole caso 
do novo, as if there had been no trial in tho ^s- 
sions Court at all; and tbe jury being primarily tho 
tribunal to find the facts, it is not for the High 
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Court to interfere with the verdict of the jury 
unless it is unreasonable : 139 I. C. 272 (Bom.) 
and (’28) 15 A. I. R. 1928 Mad. 1186 (F. B.), 
Bel. on. [P 26 C 1, 2] 

Cr. P. C. — 

(’41) Chitaley, S. 307, N. 11, Pts. 4 to 9. 

(’41) Mitra, Page 1067, N. 938; Page 1071, 

N. 939. 

B. G. Rao, Govt. Pleader — for the Crown. 

B. A. Jahagirdar — for Accused. 

Lokur J This is a reference made by 

the Additional Sessions Judge of Poona 
under S. 307, Criminal P. C., 1898. The 
accused Shankar alias Baban Pawar was a 
friend of a deceased Visbnii, who was living 
in the house of Babu Kale in Shukrawara 
Peth, Poona City. Vishnu and Baba Kale 
went to the toddy shop at about 8-30 P. M. 
on the night of 2l3fc May 1944, and thence 
they proceeded to the liquor shop at about 
9 or 9-15 P. M. They met the accused there, 
and Vishnu asked him to give some drink 
to him and his friend Babu at his cost. The 
accused said that he had no money, and 
called them some bad names. This was 
followed by an exchange of abuses between 
them, and Vishnu lost his temi^r and struck 
the accused with his chappal on hia face. 
The accused retaliated by giving a slap on 
Vishnu’s face. In tho meantime witness 
Gulam Mahomed came out of the liquor 
shop and sepaiutod them. He took the 
accused away in the direction of the lamp 
post to the north, and, when they had gone 
some distance, the accused slipped away and 
ran towards Vishnu. The accused took out 
his knife from his pocket, opened its blade, 
and. going to Vishnu, suddenly stabbed him 
near his left chest. Vislmu cried aloud and 
fell down on the ground. Ho died almost 
instantaneously, and a large crowd of people 
collected. Tho accused left the place, stood 
for a while near the telephone post at a 
distance of about 25 feet, and then proceed- 
ed to the electric lamp post at a distance 
of al)out 30 feet more. He was carrying an 
01)611 penknife still in his hand, and tMked 
to police constable Dhawale, who was going 
on a bicycle. Police constable Powole who 
had seen the accused stabbing Vishnu, fol- 
lowed the accused and caught hold of him 
by his neck. He wanted to take him to the 
Police Gate, but the accused said that he 
would first go to his house and talk to hia 
lieople. As he promised to go with him 
thereafter to tbe Police Station quietly, 
constable Powalo accompanied him to hia 
house. Tho accused told his women what 
had happened, and then both he and con- 
stable Powale started for the Police Gate. 
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On the ■^^’ay the accused gave a jerk to the 
constable and ran away. Powale pursued 
him and caught hold of him, but in the 
meantime the accused had thrown away 
the penknife in his hand, and the constable 
was not able to trace it. Pie took the accused 
to the Police Gate and produced him before 
constable Shelar who was then in charge 
there. Police jamadar Shaikh Abdul Kadar, 
who came to know about the incident, w^ent 
to the scene of offence and found that Vishnu 
had already died. He kept a police constable 
to watch the dead body, and sent a mes- 
sage to the Police Sub-Inspector, The Sub- 
Inspector recorded the complaint of the 
jamadar, and started investigation. He held 
an inquest over the dead body, and sent it to 
the Sassoon Hospital for post mortem exa- 
mination. The accused was formally arrested 
at 11-30 P. M,, and an electric torch was found 
with him. The Sub-Inspector completed the 
investigation and sent a charge-sheet against 
the accused on 28th May 1944. The accused 
was committed to Sessions on a charge under 
s. 304, Part 1, Penal Code, 1860 , and was tried 
by the Additional Sessions Judge and a jury. 
The accused pleaded not guilty, and stated 
that, when he met the deceased Vishnu and 
Babu Kale near the liquor shop, Vishnu 
asked him to pay for his drink and, when 
he refused, Vishnu got so enraged that he 
took out his chappal and hit him on his face, 
that he (the accused) told him (Vishnu) that 
he would lodge a complaint wuth the police 
and being enraged Vishnu took out an open 
knife from his pocket and aimed a blow at 
him, that he (the accused) moved back and 
caught hold of Vishnu’s right wrist and tried 
to wrest the knife with his left hand, that 
in doing so he got a cut on his left middle 
finger, that Vishnu who was then drunk gave 
a jerk to his hand towards his own body 
and when he (the accused) let go the hold, 
the knife in Vishnu’s hand was drawn with 
force towards his own body, that Vishnu 
lost his balance, and when he bent, the knife 
struck him on his left chest, and that Vishnu 
then fell down. He further stated that, 
after Vishnu fell, Babu took the knife from 
his hand and ran away. The accused left the 
place and was afterwards arrested by the 
police constable. The jury by a majority of 
four to one returned a verdict that the ac- 
cused was not guilty of the offence charged 
against him. The learned Additional Ses- 
sions Judge, disagreeing with the verdict, has 
made this reference under S. 307, Criminal 
.P. C. In dealing with a case submitted to 
jthe High Court under S. 307, Criminal P. C., 


“the High Court may exercise any of Ihe powersj 
which it may exercise on an appeal, and subject 
thereto it shall, after considering the entire evi- 
dence and after giving due weight to the opinions 
of the Sessions Judge and the jury, ac'juit or con- 
vict such accused of any offence of which the jury 
could have convicted him upon the charge framed: 
and placed before it.” 

This does not mean that in every case the: 
High Court should appreciate the evidencej 
and come to a conclusion independently of| 
the verdict of the jury. Ordinarily the High| 
Court will not interfere with the verdict, 
unless it is either perverse, or manifestly 
wrong, or w'holly unreasonable, or definitelyi 
contrary to evidence, or not supported by 
any evidence or induced by a misdirection 
or non-direction in the Judg’e’s charge to the 
jury. In the w^ords of Beaumont C. J. in 
34 Bom. L. E. 896,^ the High Court will not 
interfere with the verdict of a jury merely 
because on a perusal of the evidence the 
Judges think that they would have come to 
a different conclusion from that at which 
the jury arrived, and before interfering with 
the verdict the Court must come to the con-j 
elusion on a perusal of the evidence that no 
jury could really have entertained any rea- 
sonable doubt as to the guilt of the accused. 
Under S. 307, sub-s. (l), Criminal P. C., when 
the Judge disagrees with the verdict of the 
jury, he can malte a reference to this Court 
only if he is clearly of opinion that it is 
necessary for the ends of justice to submit 
the case to the High Court, and the only 
question which the High Court will consider 
itself is whether the Judge’s view that the 
verdict of the jury has been perverse or un- 
reasonable or altogether against the weight 
of the evidence, is justified by the record ; 
and, if the High Court come to the conclu- 
sion that it is not, then it will accept the 
verdict of the jury. As observed by the Full 
Bench in 51 Mad. 956,^ it is not the duty of 
the High Court to try the ^vhole case de 
novo, as if there had been no trial in the 
Sessions Court at all; and the jury being 
primarily the tribunal to find the facts, it is 
not for the High Court to interfere with the 
verdict of the jury unless it is unreasonable. 
Considering the evidence from this point of 
view, we are not prepared to say that the 
verdict of the jury in this case is manifestly 
wrong or unreasonable, much less perverse. 
The learned Judge’s charge to the jury is 
fair and exhaustive and there is no misdirec- 
tion or non-direction in it, 

1 . (’32) 139 I.C. 272 : 34 Bom.L.R. 896, Emperor 

V. Bai Lali. 

2. (’28) 15 A.I.R. 1928 Mad. 1186 : 51 Mad. 956: 

114 I. C. 350 (F. B.), In re Veerappa Goundan. 
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Ifc is tine, there are three eye-witnesses 
>vho depose to having actually seen the ac- 
cused stabbing the deceased \ ishnu on the 
left side of his chest with a knife. Babu Kale, 
who was Vishnu’s companion, was admit- 
tedly present when the incident took place. 
He is certainly an interested witness, and 
the accused says that it was ho who left the 
place with the penknife with which the de- 
ceased was injured. Nivratti, who was a ser- 
vant in a chivda shop inside the compound 
of the liquor shop, says that he had just 
come out of the chivda shop when the deceas- 
ed was asking the accused to give him a 
drink of liquor, that he saw the deceased 
giving a blow on the face of the accused 
with a chapj)al, that Gulam ^lahomed then 
took away the accused from the place, and 
that the accused slipped away and return- 
ing to the deceased stabbed him on his chest 
with a knife. The third eye-.witnGss is Cons- 
table Bonn Powale who was passing by the 
liquor shop at 9 P. M., and he says that on 
.seeing a crowd gathered near the liquor shop 
he stopped for a while and saw the accused 
come running from the side of Datta Upa- 
har Griha and oi^ning his knife, that ho 
then saw the accused go to the deceased, 
stab him, and run away towards the lamp 
post with the blood-stained knife in his hand, 
that he then went after him, caught him 
and took him to his house at his request, 
and that when he was taking him to the 
Police Gate from there the accused ran 
away and threw the knife somewhere. If the 
evidence of these three witnesses is believed 
then there is no doubt that the accused stab- 
bed the deceased Vishnu and caused his 
death. But there are various circumstances 
which go to throw some doubt on this evi- 
donee, and, if the jury refused to place any 
reliance on it, or preferred to give the bene- 
lit of the doubt to the accused, their verdict 
cannot bo said to bo pervemo or unreason- 
able. 

In the fimt place, it was a dark night, the 
next day being Amavasya. It is said that 
there was a lamp post near the gate of the 
liquor shop, but it did not shed any light on 
the road where this scuffle took place. Tlie 
electric lamp post was at a distance of about 
60 feet from that place, and the evidence of 
Vyankataswami shows that it was dark at 
the place where Vishnu’s coiqjse lay. In his 
cross-examination bo admits that thei-o was 
no light on the scene of offence. It is there, 
fore difficult to believe that the eye-witnes- 
ses could definitely say how Vislmu came 
by his injury. The version of the accused is 
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not wholly impossible, and the jury seem to 
have accepted his version. The conduct of 
the accused after Vishnu fell down shows 
that he may not have committed the mur- 
der, Immediately after he left the scene and 
went towards the lamp post, he met Police 
Constable Dhawale whom he knew and who 
was going on a bicycle. Dhawale says that 
lie saw a crowd of j^eople near the liquor 
shop, and that getting down from his bicycle 
he had a talk with the accused standing near 
the electric lamp x>03t. The accused inquired 
with him as to where he was working, and 
in the meantime Constable Powale came 
there and took away the accused. In his 
cross-examination he definitely says that he 
did not see anything in the hands of the 
accused at that time. Powale, on the other 
hand, says that he saw the bloodstained 
knife in the hand of the accused, and yet he 
did not ask Constable Dhawale to help him 
in arresting the accused and removing the 
weapon from his hand. The conduct of 
Powale seems to be quite unnatural since he 
consented to take the accused to his house 
and to let him have a talk with his people, 
knowing full well that he hod committed a 
murder in his presence and was carrying 
the weaix)u with which he had stabl>od the 
deceased. His explanation is that he was 
afraid. But there was a large crowd o! 
people who hod gathered at the scene of 
offence, and Constable Dhawale, whom he 
linew well, was close by. It was easy to 
overpower the accused if he resisted and 
take him to the Police Station immediately 
with the bloodstained weapon in his hand. 
Instead of that, he accompanied the accused 
to his house, as if nothing serious had taken 
place, he allowed him to chat with the 
members of his family, and then when 
returning, he allowed the accused to slip 
from his hand and dispose of the knife. It 
' is strange that although all this took place 
in the presence of the Constable, he was not 
able to trace the knife. Even now the knife 
has not been traced. This seems unaccount- 
able. and lends support to the version of the 
accused that Babu Kale himself removed 
the knife from the hands of the deceased 
and went away with it. Babu Kale admits 
that after the deceased fell down he left the 
place and never returned to it, Babu Kale 
was a friend of the deceased, and it is rather 
strange that he did not care to stay near the 
coiqwe until it was removed. He sa>*s that 
he wont to give information to tlie mother 
of the deceased, but he himself did not 
return with her. 
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Then there was an injury on the inner 
side of the left middle finger of the accused. 
The learned additional Sessions Judge has 
lX)inted out to the jurors in his summing-up 
that the prosecution did not offer any expla- 
nation of that injury. The accused says that 
when he was-trying to snatch away the knife 
from the hand of the deceased by holding 
his wrist with his right hand and trying to 
loosen his grip with his left hand, liis finger 
was injured by the knife. This is a quite 
plausible explanation of the injury on the 
finger of the accused, whereas on the version 
of prosecution no explanation has been 
offered. This circumstance also may have 
weighed with the jury. The accused has 
given a vivid description as to how he caught 
hold of the w’rist of the deceased when the 
deceased raised the penknife to stab him, 
how he twisted his hand, and when the 
deceased pulled his hand with a jerk and 
bent forward, how the knife pierced into the 
deceased’s heart. The medical officer who 
made the post-mortem examination says 
that the wound on the chest must have been 
caused by a straight stroke. This is quite 
compatible with the version of the accused. 
It does api^ear from the description of the 
injury as given in para. 17 of the memoran- 
dum of post-mortem examination that the 
stab w'ound was transverse in the left first 
intercostal space about li" to the left mid- 
sternal line and about i" below the left 
sternoclavicular joint, and the weapon caused 
injury to the heart also. In the panchanama 
the wound is described as horizontal. 
Possibly it may have apx)eared horizontal 
on account of the width of the blade of the 
knife. From this description of the wound 
it is not safe to come to the conclusion that 
the version of the accused cannot be true. 
Thus we find that there are various circum- 
stances which may have led the jury to 
entertain a reasonable doubt regarding the 
guilt of the accused, especially in view of 
the subsequent conduct of the accused, the 
darkness at the scene of offence, the failure 
to account for the injury on the left middle 
finger of the accused, and the disappearance 
of the weapon^ We, therefore, do not think 
that this is a fit case in which we should 
interfere with the verdict of the jury. The 
reference is, therefore, not accepted, and the 
accused is acquitted and discharged. 

✓ 

G.N. Beference not accepted. 
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Stone C. J. and Chagla J. 

Kirtilal Jivahhai — Appellant 

v. 

Clmnilal Manilal — ■ Bespondent 1, 

O. C. J. Appeal No. 5 of 1944, Decided on 12th 
April 1945, froni judgment of Kania J., in suit 
No. 1970 of 1923. 

(a) Limitation Act (1908), Art. 183 — Decree 
— Revivor of — What constitutes. 

To constitute a revivor of a decree there mu.st be 
a determination by a Court that t^e decree is still 
capable of execution and tbc decree-holder is enti- 
tled to enforce it. Such a? revivor can be effected 
by an order for execution, provided thesordermade 
is a valid order. [P 28 C2; P 29 C 1] 

Limitation Act — 

(’42) Chitaley, Art. 183, N. 10, Pts. 3, 5, 9. 

(’38) Rustomji, Page 1841, Pts. 3, 4. 5. 

(b) Civil P. C. (1908), O. 21, Rr. 15, 16and 10 
— Decree — Execution of, by heir of decree- 
holder — Proper procedure indicated. 

Under the Civil P. C. it is only a decree-holder 
who can ordinarily apply for execution of the 
decree. If there are more than one decree-holders, 
then under 0. 21, R. 15 it is competent to one of 
the joint decree-holders to apply for execution. If 
the decree is transferred either by assignment in 
writing or by operation of law, the transferee can 
also apply for execution under O. 21, 11. 16. Whe- 
ther the decree-holder applies under O. 21, R. 10, 
or under O. 21, R. 15, the executing Court can only 
execute the decree provided his name appears as a 
decree-holder on the face of the decree itself. The 
executing Court cannot look to anything outside or 
beyond the decree in order to satisfy itself that the 
person who is applying for execution is the decree- 
holder. The very definition of “decree-holder” 
contained in S. 2, sub-cl. (3) of the Code, makes 
this clear. [P 29 C IJ 

In a joint Hindu family a coparcener of the 
decree-holder in whose favour it is not passed can 
never be n decree-holder and cannot apply for 
execution of the decree ns a decree-holder : (*27) 
14 A. I. R. 1927 Bom. 123. Dimnt. [P 29 C 2] 

He may become a transferee of the decree by 
operation of law; and if there are other coparceners 
in whose favour also the decree becomes trans- 
ferred, then he may apply as one of the assignees 
under O. 21, R. 16, read with 0. 21. R. 15 : (’45) 
32 A. I. R. 1945 Bom. 380 and (’40) 27 A. I. R. 
1940 Mad. 89, Eel. on ; (’37) 24 A.I.R. 1937 Pat. 
607, Dissent, [P 29 C 2] 

P* c. — 

(’44) Chitaley, 0. 21, R. 16, N. 3, Pts. 1, 4, 8 ; 

(’41) Mulla, Page 766, Note “Scope of the rule”; 

Page 757, Ft. (g) ; Page 767 pt. (g). 

(c) Civil P. C. (1908), O. 21, R. 16 — Scope 
and essentials of — Application for execution 
if must be made to Court which passed decree 
Notice to transferor and judgment-debtor. 

0.21, R, 16 contemplates two cases of a transfer of a 

decree one by assignment in writing and the other 

by operation of law. If the transfer is by assign 
ment in writing, then it is obligatory upon the Court 
to give a notice of the application to the transferor 
and the judgment-debtor and the decree cannot 
be executed until the Court has heard their objec- 
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tions (if any) to its execution. The application has 
got to be made to the Court which passed the 
decree and the application must be an application 
for execution. No separate application need be 
made under 0. 21, R. 16. All that the rule requires 
is that the transferee must apply for execution to 
the Court which passed the decree. Two applica- 
tions are not necessary, one under O. 21, R. 16, 
and the other under O. 21, R. 11, although two 
applications may be necessary and may be desir- 
able where the Court that passed the decree is not 
executing the decree and the decree has been 
transferred to another Court for execution : (’43) 
:10 A. I. R. 1943 1’. C. 6G and (’41)28 A.I.R. 1941 
Bom. 302, nel. on. [P 30 C 1] 

Where an ^plication under 0. 21, R. 16 is 
made to executmg Court to which the decree was 
transferred for execution and not to the Court 
which passed the decree 0. 21, R. 16 cannot be 
paid to be complied with but in view of the Privy 
Council decision in (’28) 15 A, I. R. 1923 P. C. 
162 the making of application to the wrong Court 
namely the executing Court to which the decree 
was transferred for execution may not be fatal to 
the order for execution made by that Court on that 
application ; (’30) 17 A. I. R.‘l930 Cal. 614, Ref. 

[P 30 0 1,2] 

C. 

(’44)'chitalev, 0. 21, R. 16, N. 12, Pts. 1, 2. 3 ; 
N. 14, Pt. 1. 

(’41) Mulla, Page 767, Note “Application 

decree”, Page 770, Note “Application 

decree”, Page 770, Pts. (j). (k), (1). 

(d) Civil P. C. (1908), O. 21, R. 16 —Applica- 
tion under —Making of order declaring appli- 
cant to be transferee of decree is desirable. 

No doubt O. 21, R. 16, docs not require that on 
an application for execution under that rule the 
Court should pass an order declaring that the 
applicant is the transferee of the decree. But it is 
desirable that ordinarily such an order should bo 
made on an application under O. 21, R. 16 : (’31) 
18 A. I. R. 1931 Bom. 423 and (’40) 27 A. I. R. 
1940 Bom. 5, Approivd ; (’28) 15 A. I, R. 1928 
P. C. 162, Eel. on. [P 30 C 2] 

But even without the passing of a formal order 
tlicrc must be a recognition by the Coyrt that the 
person who has applied for the execution of the 
decree is a transferee within the meaning of 0. 21, 
R. 16. But for such recognition the person who 
applies for execution would be a stranger to the 
decree and would not be entitled to maintain the 
application. [P 31 C 1] 



(’4i) *Chitaiey. O. 21, R. 16, N. 3, 11. 

(’41) Mulla, Pago 766, Note “Scope of the rule.” 

11. D, hanaji and J. C. Shall — for Appellant. 

Sir Jamshedji Kamja and Jl, J. Kolah 

for Respondent 1. 

Ghagla J. — This is an appeal from a 
judgment of Kania J., and the question that 
arises for determination is whether a decree 
is capable of execution or is barred by limi. 
tution. It was an ex parte decree that was 
passed on I3th November 1923, in favour of 
Jivabhai Maganhil, the father of the ap- 
liellant, against the firm of Vadilal Manila!. 
On 4th January 192G, Jivabhai applied for 
execution of the decree to this Court and a 


warrant was issued for the arrest of Vadilal 
Manilal and Chunilal Manila!, respondent 1 
herein, partner's of the defendant firm, the 
notices under O. 21, E. 22, and under o. 21, 

R. 37, Civil P. c., 1908, being dispensed with. 

In June 1928, Jivabhai died leaving behind 
liim two sons, Kantilal (respondent 2), Kirti- 
lal (the appellant), a widow and a brother’s 
widow. In August 1930, the decree was trans- 
ferred to Ahmedabad for execution. On 4th 
September 1930, a certificate was issued by 
the Prothonotary and Senior Master that 
further execution had been stayed in this 
Court. On lOth February 1931, Kantilal 
applied for execution in the Ahmedabad 
Court, On 2nd March 1931, notice was issued 
by that Court under o. 21, R. 22. The service 
of this notice was effected by substituted 
service, and on Slat August 1931', the Court 
made an order for attachment of properties 
belonging to the judgment-debtors. On 30th 
September 1931, notice was issued under 
o. 21, R. 66, for settling draft proclamation 
of sale. On 15th October 1931. respondent 1 
appeared and raised various objections. On 
12 th March 1932, Kantilal applied to with- 
draw' his application for execution with 
liberty to file a fresh one. This application 
of Kantilal w'as granted and he was mode 
to pay the costs of the application for exe- 
cution. Kantilal filed a suit for partition in 
this Court being Suit No. 1177 of 1940, and 
in that suit a consent decree w’as passed on 
23rd September 1940. -By that decree the 
joint family properties were partitioned, and 
it is the apjioHant’s case that the judgment- 
debt against the firm of Vadilal Manilal 
came to his shai'e. The appellant applied 
for execution to the Ahmedabad Court on 
25th July 1941, and that Court issued notice 
under o. 21, R. 22. On SOth August 1948, the 
appellant got the stay order for the execu- 
tion of the decree in this Court removed ; 
and on 3isb August 1943, be pi'esented an 
application under o. 21, R. 16, w'hicb Kania J. 
dismissed holding that the decree was time- 
barred and not cai^ible of execution. 

The decree having been passed on iSUi 
November 1923, was revived by the order 
made on 4th January 1926, for the issue of 
a warrant, and prima facie the decree would 
l>c barred on 3l3t August 1943, when an 
application for execution was made under 
o. 21, R. 16, unless in tlie intervening i^eriod 
the deci'ee had again been revived. Uho 
appellant relies on the order made by the 
Ahmedabad Court on 3lst August 1931, as a 
revivor of the.deoi'ee. To constitute a revi-| 
Yor of a decree there must be a determina-1 
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tion by a Court that the decree is still 
capable of execution and the decree-holder 
is entitled to enforce it. Such a revivor can 
be effected by an order for execution, pro- 
vided the order made is a valid order. As 
we have pointed out, the application for exe- 
cution on which the order of attachment was 
made by the Ahmedabad Court on 31st 
August 1931, was made by Kantilal on lOth 
February 1931. The most important question 
we have to consider is : in what capacity did 
Kantilal make this application? The scheme 
of the Civil Procedure Code- is that it is only 
a decree-holder who can ordinarily apply 
for execution of the decree. If there are 
more than one decree-holders, then under 
0. 21, K. 15, it is competent to one of the 
joint decree-holders to apply for execution. 
If the decree is transferred either by assign- 
ment in writing or by operation of law, the 
transferee can also apply for execution 
under 0. 21, E. 16 , Civil P. C. 

% 

It is contended, in the first place, by Mr. 
Banaji on behalf of the appellant that the 
decree dated 13th November 1923, was passed 
in favour of Jivabhai as the karta of a joint 
Hindu family and that Kantilal being a 
coparcener in that family was a joint decree- 
holder and as such he was entitled to apply 
for execution under o. 21, E. 15. Now, in 
the first place, there is nothing on the face 
of the record to show that Jivabhai was 
suing the firm of Vadilal Manilal in his 
capacity as the karta in respect of a joint 
family debt. Jivabhai is described in the 
title of the plaint as Jain Hindu inhabitant, 
a commission agent and shroff carrying on 
business as such at Pydhonie outside the 
fort. But there is nothing to suggest in the 
plaint that the business he was carrying on 
was an ancestral business. In the second 
place, in our opinion, a decree-holder entitled 
to execute the decree as such must appear to 
be a decree-holder on the face of the decree. 
Whether the decree-holder applies under 

0. 21, E. 10, or under 0. 21, E. 15, the executing 
[Court can oMy execute the decree provided 
his name appears as a decree-holder on the 
face of the decree itself. The executing 
Court cannot look to anything outside or 
beyond the decree in order to satisfy itself 
that the person who is applying for execu- 
tion is the decree-holder. The very definition 
of “decree-holder” contained in S. 2, sub- 
cl. (3) of the Code, makes this clear beyond 
any doubt. 

Eeliance was placed on 51 Bom. 143.^ In 

1. (’27) 14 A.I.E. 1927 Bom. 123 : 51 Bom. 143 : 

100 I. C. 619, Madhav Prabhakar v. Balaji. 


that case a decree on a mortgage w'as passed 
in favour of one Vishnu Vishwanath Oke. 
Pie died on 8tli April 1919, and in 1920 
Vishnu’s brother Balvant applied for execu- 
tion. The darkhast was sent t-o the Collec- 
tor for execution on 20th August 1920. On 
27th April 1922, the Subordinate Judge held 
that it was not competent to the applicant 
Balvant to proceed with the execution as 
other persons interested with him in the 
decree as coparceners after the death of 
Vishnu were not joined. The proceedings 
were, therefore, called back from the Collec- 
tor on 5th May 192-2. On 23rd October 1923, 
another a'l^plication for execution was filed 
to which all the coparceners were parties ; 
aiid the question arose whether the time 
occupied before the Collector from 20th 
August 1920 to 5th May 1922, in execution of 
the previous darkhast could be excluded 
under Para. 11, sub-para. (3) of Sch. 3, Civil 
P. C. The learned Subordinate Judge held 
that it could not be excluded. From this 
decision there was an appeal to the High 
Court before Shah and Fawcett JJ. Shah J. 
in delivering the judgment of the Court, 
held that the time could be excluded ; he 
then went on to hold that the first darkhast 
was properly presented by one of the co- 
parceners under o. 21, E. 15. To the extent 
that Shah J. held that Balvant could pre- 
sent the application as one of the assignees 
by operation of law on the death of Vishnu 
under O. 21, E. 15, read with O. 21, E. 16, 
that decision, with respect, is perfectly cor- 
rect and is consistent with the recent deci- 
sion of our Court that when a decree is 
assigned to two persons jointly, any one of 
the co-assignees can validly present an ap- 
plication for execution of the decree under 
O. 21, E. 15 of the Code : see 47 Eom. L. R. 
104.^ But if the decision of Shah J. is sought 
to be read as meaning that a coparcener of 
the decree-holder can apply for an execution 
of the decree under O. 21, E. 15, as a decree- 
holder, with great respect to the learned 
Judge we are unable to agree with that view. 
A coparcener in whose favour a decree is 
not passed can never be a decree-holder. He 
may become a transferee of the decree by 
operation of law ; and if there are other co- 
parceners in whose favour also the decree 
becomes transferred, then he may apply as 
one of the assignees under O. 21, E. IG, read 
with O. 21, E. 15 of the Code. The same view 
of the law has been taken by Burn and 


2. (’45) 32 A. I. E. 1945 Bom. 380 : 47 Bom.L.R. 
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Stodart JJ. in I. L. K. (I9i0) Mad. 7^^^ and 
they have expressly dissented from the con- 
trary view taken in A. I. 1<- 1937 Pat. G07. 

Alternatively it has been contended that 
tlie application by Kantilal for execution to 
the Ahmedabad Court was under o. 21, R. 10. 
It is TU-ged that he was applying as one of 
tlio surviving coparceners of Jivfibhai and 
the order made for attachment was in fa- 
vour of one of the transferees of the decree. 
Order 21, R. 10 , contemplates two cases of a 
transfer of a decree ; one by assignment in 
writing and tbo other by opemtion of law. 
If the transfer is by assignment in writing, 
then it is obligatory upon the Court to give 
a notice of the application to the transferor 
and the judgment-debtor and the decree 
cannot be executed until the Court has heard 
tlieir objections (if any) to its execution. 
The application has got to bo made to the 
ICourt which passed the decree and the ap. 
plication must be an application for execu- 
tion. No separate application need be made 
under o. 21, R. 10. All that the rule requires 
is that tbo transferee must apply for execu- 
tion to the Court which passed the decree. 
Any doubt on this point has been set at rest 
by the recent decision of the Privy Council 
in 70 1. A. 50.® As also pointed out by Sir 
John Beaumont C. J., in 43 Bom. L. R. 751,® 
two applications are not necessary, one 
under o. 21, R. 10, and the other under O. 21, 
n, 11 , although two applications may bo 
necessary and may desirable wbei’e the 
Court that passed the decree is not executing 
the decree and the decree has been trans- 
ferred io another Court for execution. In 
this cose the application for execution was 
made to the Ahmedabad Court which was 
not the Court that passed the decree, and to 
that extent the provisions of 0. 21, R. 10, 
were not complied with. But the Privy 
Council in 55 I. A. 227,^ has held in constru- 
ing the analogous provisions of S. 50, Civil 
P. C., that the application to the executing 
Court and not the Court w’hich passed the 

3. (MO) 27 A. I. R. 1910 Mad, 89 : I. L. U (1910) 
Mad. 79 : 187 I. C. 352, Narayanan v. Panchu- 
nnthan . 

4. ('37) 24 A. I. R. 1937 Pat. G07 : 172 I. C. 100, 
Akhoii Ramsewakprosad v. Saran Singli. 

5. (’43) 30 A. I. R. 1943 P. C. 66 : I. L. R. (1944) 
Mnd. 1 : I. L. R. (1943) Kar. P. C. 77 : 70 I. A. 
50 : 207 I. C. 131 (P.C.), Bbavani Shankar Joshi 
V. Gordhandas Jamnadns. 

6. (’41) 28 A. I. R. 1941 Rom. 302 : I.L.R. (1941) 

Rom. 596 : 196 I.C. 1 : 43 Rom.L.K. 751 B.), 

Krishna Govind v. Moolchand Keshavoband. 

7. (’28) 15 A. I. R. 1928 P. C. 162 : 8 Luck. 314 : 
55 I. A. 227 : 109 I. C, 417 (P. C.), Jung Baha- 
dur V. Bank of Pepper India, Ltd. 


decree is a matter of procedure and not of 
jurisdiction and that exclusive jurisdiction 
was not conferred on the Court which passed 
the decree but merely a rule of procedure 
was laid down as to which of the two Courts 
should hear the application for execution ; 
and the Calcutta High Court in 57 cal. 1137® 
has applied {he principle underlying the de- 
cision of the Privy Council to the provisions 
of 0. 21, R. 16. Therefore, it may be that the 
application by Kantilal to the "wrong Court 
for execution under O. 21, R. 16, might not 
have been fatal to the validity of the order! 
made by the Ahmedabad Court. 

But the more serious difficulty in the way 
of the appellant which has got to be con- 
sidered is whether any application under 
o. 21, R. 16 was made at all by Kantilal to 
the Ahmedabad Court. In the application 
for execution Kantilal has described himself 
as the proprietor of tlie firm of Jivabhai 
^laganlal, and he has affirmed the applica- 
tion as the plaintiff. In the notice issued 
under 0 . 21 , R.22, also Kantilal is described 
as the plaintiff, and the notice calls upon 
the defendant to show cause why an order 
for execution should not be made in favour 
of Kantilal in whoso favour the decree was 
passed. Throughout the record of tliese exe- 
cution proceedings in tlie Ahmedabad Court, 
there is no suggestion by Kantilal that he 
was applying for execution as a transferee 
and no order has been passed by the 
Ahmedabad Court recognizing the status of 
Kantilal as a transferee. It is true that O. SI, 
R. 16, does not require that on an applica- 
tion for execution under that rule the Court 
should imss an order declaring that the ap- 
plicant is the transferee of the decree. Butl 
in our opinion it is desirable that ordinarily 
such an order should bo made on an ap^i- 
cation under 0.21.R.16. We have ascertain- 
ed that the prectice on the Original Side has 
always been for the Judge in Chambers to 
pass such an order. 

In 33 Bom. L. R. 818® Madgavkor and 
Murphy JJ, held Uiat an application to exe- 
cute a decree filed by the decree-holder can, 
on his death, be continued by his son and 
heir, provided the heir first obtains an order 
of the Court under O. 21, R. 16; and in 41 
Bom. L. R. 1190^® Lokur J. also held that 

8. C30) 17 A. I. R. 1930 Cal. 614 : 67 Cal. llsT; 
M29I.C. 572, Shoilendra Nath v, Sureudranath- 

9. (’31) 18 A.I.R. 1931 Bom. 423 : 184 1. C. 720 : 

33 Bom. L. R. 818, Kacharablmi Mehrabbai 

Kaolmrabhai ^Yadila). 

10. (’40) 27 A. I. R. 1940 Bom. 5 : 187 I. C, 85 : 

41 Bom. L. R. 1190, Brijinohaudas IHunodwtdas 

Y. Sadrtshiv Laxmau. 
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when a decree is transferred to another 
Court and the decree-holder dies before start- 
ing execution proceedings in that Court, his 
legal reiDresentatives cannot institute execu- 
tion proceedings in that Court until they ob- 
tain an order under o. 21, R. 16 , from the 
Court which passed the decree recognizing 
them as the legal representatives of the de- 
ceased decree-holder and have that order 
remitted to the Court to which the decree is 
transferred for execution under O. 21, R, 6; 
and the Privy Council also in the case to 
which we have referred, 55 l. A. 227,^ seems 
also to have taken the view that an order 
was necessary under the analogous provi- 
sions of S. 50, because it appears from the 
judgment of their Lordships at p. 233 that 
they took the view that before execution 
could proceed against the legal representa- 
tive of the deceased judgment-debtor the 
decree-holder must get an order for substi- 
tution from the Court which passed the de- 
cree. But even without the passing of a 
formal order, there must be a recognition by 
the Court that the person who has applied 
for the execution of the decree is a transferee 
within the meaning of 0 . 21 , R. 16 . But for 
such recognition, the person who applies for 
execution would be a stranger to the decree 
and would not be entitled to maintain the 
application. In the case before us on the 
face of the decree Kantilal was a stranger 
to it. He never made a claim to be a trans- 
feree of the decree and we find no recogni- 
tion by the Ahmedabad Court that he was a 
transferee either by a formal order or by 
anything appearing on the record which 
would go to show that the Ahmedabad Court 
had judicially determined the status of 
Kantilal, Under the circumstances we must 
hold that the application for execution made 
by Kantilal to the Ahmedabad Court was 
by a stranger to the decree who had no right 
to make the application and that the order 
made on that application was not a valid 
order which could revive the decree dated 
13th November 1923, 

A further point was urged by Sir Jam- 
shedji Kanga that inasmuch as Kantilal 
applied for withdrawal of the execution pro- 
ceedings and the application was granted, 
the order made on that application must 
also go along with the application. This point 
was not urged in the Court below. Mr. Ba- 
naji points out that there- can be no with- 
drawal of execution proceedings because 
0. 23, R. 1, does not apply to proceedings in 
execution and the effect of granting the ap- 
plication of Kantilal for withdrawal of his 


application was tantamount to the dismissal 
of the application; and although the applica- 
tion might ultimately be dismissed, if the 
interim order made on 31st August 1931 was 
a good and valid order, notwithstanding the 
ultimate dismissal of the application that 
order could act as a revivor of the decree. 
AVe have merely noted the rival contentions; 
but we do not think it necessary to express 
any opinion in view of our decision that 
Kantilal was not entitled to maintain this 
application for execution. 

AA^e might also point out that even now 
there is not on the record any clear and 
convincing evidence that the judgment-debt 
was a joint family asset because even in the 
consent decree which was passed on 23rd 
September 1910 and to which we have al- 
ready referred, the appellant got as his share 
all the moveable and immovable properties 
and all the outstandings, assets, goodwill 
and account books of all the businesses of the 
joint family or of the estate of Jivabhai 
Maganlal which seems to imply that Jiva- 
bhai also left behind him some self-acquired 
properties, and there is no specific declara- 
tion in the decree that this judgment-debt 
was a joint family asset ; and when the ap- 
pellant applied to this Court under 0. 21. 
R, 16, on 18th September 1913 he claimed to 
be the assignee from Kantilal whom he des- 
cribed as the heir and legal representative, 
of the plaintiff. If the judgment-debt was 
the self-acquired property of Jivabhai, then 
Kantilal could not have applied to execute 
the decree as the heir and legal representa- 
tive of his father without obtaining repre- 
sentation to his estate in view of the 
provisions of s. 214, Succession Act, 1925. He 
could only have maintained the application 
if the judgment-debt was a joint family 
asset and he became entitled to it along with 
the other coparceners by survivorship. All 
these questions would have been considered 
if Kantilal had applied for execution as a 
transferee and if the Ahmedabad Court had 
applied its mind to that question. But nei- 
ther Kantilal applied for execution under 
0. 21, R. 16, nor did fche Ahmedabad Court at 
any time recognize him as the transferee; 
and therefore the question whether Kantilal 
was the heir and legal representative of his 
father or whether he was the surviving co- 
parcener was neither considered nor deter- 
mined. This case amply illustrates the 
necessity and desirability of the executing 
Court deciding in the first instance the capa- 
city in which the applicant is applying for 
execution before making an order executing 
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the decree. The appeal therefore fails and 

must be dismissed with costs. 

G.x. Appeal dismissed. 


[Case No. 8] 
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Chagla and Gajendragadkar JJ. 

Bajirao Yamanappa Ilatgar and others 

Applicants 

V. 

Emperor. 

Criminal Applications Nos. 426, 427 and 428 of 
1941, Decided on 10th April 1945. 

(a) Restriction and Detention Ordinance (3* 
of 1944), S. lO—Object of detention is preven- 
tive not punitive— Court cannot enquire into 
sufficiency or reasonableness of grounds of 

detention. , . , 

The jurisdiction of the Court is only taken away 
provided the order on which the Government is 
relying is an order “made under the Ordinance.” 

It must be made by the detaining authority in the 
T>ropere 3 tercise of its powers. It would not be an order 
“made under the Ordinance” if it was made merely 
in the colourable exercise of its powers or if the 
detaijiing authority exceeded the powers given to it 
under the Ordinance. The detaining authority 
must satisfy the Court that it has complied with 
all the rules of procedure laid down in the Ordinance 
and has observed all the safeguards. The order 
must not be made for an ulterior purpose— a purpose 
which has no connexion with the security of the 
State or the efficient prosecution of the war. The 
order must not be intended tooverride the ordinary 
powers of the police for the investigation of a crime 
or to suspend the ordinary criminal tribunals of 
the land or prevent them from exercising their 
ordinary jurisdiction. The powers conferred on the 
executive under the Ordinance are for the purpose 
of preventive detention and they are not punitive 
in their nature. The executive must not detain a 
subject in order to punish him for what ho has 
already done but in order to prevent him from 
doing something which in the opinion of the exe- 
cutive is likely to affect the safety of the State or 
the efficient prosecution of the war. It is not 
competent to the Court to inquire into the sufficiency 
of the materials and the reasonableness of the 
grounds on which the detaining authority was 
satisfied that it was necessary to make the order. 
But if any reasons which influenced the detaining 
authority in making the order appear on the record, 
then the Court can scrutinize them in order to see 
what was the condition of the mind of the detaining 
authority when it made the order. It is not open 
to the Court to go behind the statement as to 
sufficiency of materials. Whether the authority has 
sufficient materials or whether the grounds on 
which it has acted were reasonable is not for the 
Court to inquire into and, therefore, it is not open to 
the detcuue to challenge the order. [P 34 C 1; 

P 35 C 2] 

(b) Restriction and Detention Ordinance (3 of 
1944), S. 3 — Governor acts as part of Provincial 
executive and not as contrast to it. 

In every case the Governor cither with or 
without his Ministers is the authority which has 
got to bo satisfied before the powers are exercised 
under S. 3 of the Ordinance. But the Governor 
who has to be satisfied is a part of the Provincial 


executive and not in any way in contrast with or 
in contradistinction to the Provincial executive. 

CP 35 C 1] 

(c) Restriction and Detention Ordinance (3 
of 1944), S. 10 — Detention not with view to 
prevent acting prejudicially to puWic safety 
but to consider whether Criminal Tribes Act 
should be applied — Detention is bad. 

When wide powers are given to the executive to 
deprive His Majesty's subjects of their liberty 
without the intervention of the Courts of 1 aW| the 
detaining authority must consider each case with 
that care and caution which the cxerci^ of so 
tremendous a power should call for. The liberty of 
the subject is not to be lightly taken away. The 
satisfaction which the law requires on the part of 
the detaining authority before a subject can be 
detained is a reasonable satisfaction— a satisfaction 
not vitiated by any consideration which is foreign 
to the scope and object of Ordinance, 3 of 1944. 
When mind is directed not on the question ofsecu- 
rity of the State but as to whether Criminal Tribes 
Act should be used or not, the detention can be 
questioned. [P ^6 0 1] 

(d) Restriction and Detention Ordinance (3 
of 1944), S. 3— Order of detention bad— Sub- 
sequent order continuing it is equally invalid. 

When the first order of detention is invalid the 
subsequent order must also as a necessary conse- 
quence be equally invalid, because all that the latter 
order does is to direct that the original order shall 
continue in force. Because if the original order ia 
bad, the subsequent order directing it to continue 
cannot validate it. [P 36 C 2] 

B. A. Jahagirdar and D. AT. .Afftni’ala 

— for Applicants. 

C. K. Daphtarii (Advocate-General) and S. 0. 

Patvardhayi (Asst. Govt. Pleader) 

— for the Crown. 

Ghagla J. — This is an application under 
s. 491, Criminal P. C. It seems that on 
22nd May 1942. one S. V. Ghatnatti, Sub- 
Inspector of Police, was murdered at Kerur. 
In connexion with that offence the appUoant 
was arrested on 27th August 1942, and he 
along with others was tried by the Sub- 
Divisioual Magistrate, First Glass, Southern 
Division, Bijapur, under ss. 147 and 186 read 
with s. 149, Penal Code. The applicant was 
released on bail by the Court on 7 th ootober 
1942. The trial of the case went on on 9th 
loth, 14th, 15th and 16th October 1942, and on 
ilth May 1943. On all these days the applicant 
appeared at the trial. Thereafter he absoon- 
ded. On 24th May 1943, the District Magis- 
trate, Bijapur, issued an order under R. 26, 
Defence of India Rules, for the detention of 
the applicant in the Belgaum Central Prison 
for one year fi'om the date of arrest On 
ith January 1944, a proclamation under 
s. 87, Criminal P, C., was issued for the 
arrest of the api^icant, and he ultimately 
sun*eudGred to the District Superintendent 
of Police, Bijapur, on 8th April 1944. In the 
meanwhile, tiie case against the other aoouaed 
was disixised of on 14th September 1943, and 
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all of them were acquitted. On 6th June 
1944, the District Magistrate, Bijapur, sanc- 
tioned the \^ithdrawal of the case against 
the applicant and an order for his acquittal 
•was made by the Resident Magistrate, First 
Class, Bijapur, on 24th June 1944. On 23rd 
May 1944, the Government of Bombay issued 
an order under cl. (b) of sub-s. (l) of S. 3 of 
■Ordinance 3 of 1944, for the detention of the 
applicant, and on 6th November 1944, the 
■Government under S. 9 of the Ordinance 
directed that the order of 23rd May 1944 
should continue in force. 

The applicant has been in detention since 
8th April 1944, and his contention is that his 
detention is illegal and he should be set at 
liberty. The applicant is at present detained 
under an order of the Government of Bom- 
bay dated 6th November 1944, and we have 
to consider whether that order is valid and 
whether the detention of the applicant under 
that order is legal. Section 10 of Ordinance 
3 of 1944 provides that no order made under 
“the Ordinance shall be called in question in 
any Court, and no Court shall have power 
to make any order under S. 491, Criminal 
P. C., in respect of any order made under 
■or having effect under the Ordinance, or in 
respect of any person the subject of such an 
order. But it is clear that the jurisdiction 
of the Court is only taken away provided 
the order on which the Government is re- 
lying is an order “made under the Ordinance.” 
It must be made by the detaining authority 
in the proper exercise of its powers. It would 
not be an order “made under the Ordinance” 
if it w'as made merely in the colourable 
exercise of its powers or if the detaining 
authority exceeded the powers given to it 
under the Ordinance. The detaining au- 
thority must satisfy the Court that it has 
complied with all the rules of procedure laid 
down in the Ordinance and has observed all 
the safeguards. The order must not be made 
for an ulterior purpose — a puiqjose which 
has no connexion with the security of the 
State or the efficient prosecution of the war. 
The order must not be intended to override 
the ordinary powers of the police for the 
investigation of a crime or to suspend the 
ordinary criminal tribunals of the land or 
prevent them from exercising their ordinary 
ijurisdiction. The powers conferred on the 
executive under the Ordinance are for the 
purpose of preventive detention and they 
are not punitive in their nature. The execu- 
tive must not detain a subject in order to 
punish him for what he has already done 
but in order to prevent him from doing 
1946 B/5&6 


something which in the opinion of the exe- 
cutive is likely to affect the safety of thei 
State or the efficient prosecution of the war.j 
It is not competent to the Court to inquire; 
into the sufficiency of the materials and thei 
reasonableness of the grounds on which the. 
detaining authority was satisfied that it wasi 
necessary to make the order. But if any 
reasons which intluenccd the detaining au- 
thority in making the order appear on thej 
record, then the Court can scrutinize them; 
in order to see what was the condition of^ 
the mind of the detaining authority when it. 
made the order. These principles which !■ 
have stated clearly emerge from the various 
decisions of the Federal Court and the High 
Courts in India which have been cited at 
the Bar. In A.l.lt. 1944 F. C. 8G^ Sir Patrick 
Spens, C. J., delivering the judgment of the 
Federal Court, observed (p. 93) : 


“In our judgment, no further curtailment of the 
power of the Court to investigate and interfere 
with orders for detention has been imposed by 
Ordinance, 3 of 1944. The Court is and will be still 
at liberty to investigate whether an order purporting 
to have been made under R.26 and now deemed to 
be made under Ordinance 3 or a new order pur- 
porting to be made under Ordinance 3 \\a.% in fact 
validly made, in exactly the same way as immedi- 
ately before the promulgation of the Ordinance. If 
on consideration the Court comes to the conclusion 
that it was not validly made on any of the grounds 
indicated in any of the long line of decisions in 
England and this country on the subject, other 
than the ground that R. 26 was ultra vires, S. 10 
of Ordinance 3 will no more prevent it from so 
finding than S. 16, Defence of India Act, did. 
Such an invalid order, though purporting to be an 
order, will not in fact be an ‘order made under this 
Ordinance* or having effect by virtue of S. 6 as if 
made under this Ordinance at all for the purposes 
of section 10.” 

And Harries C. J., in A.i.R. 1944 Lab. 373,^ 

in the course of his judgment, said (p. 375) : 

“In my judgment R. 129 cannot be used legally 
for any purpose, other than that for what it was 
intended, namely, to ensure inter alia the security 
of the State and the efficient prosecution of the war. 

To use it for some entirely different purpose, 
wholly unconnected with the security of the State 
or the efficient prosecution of the war, is in my 
view a misuse of the powers given by that rule and 
an order passed for such purpose.? cannot be said 
to be an order under R. 129, Defence of India 


Rules.” 

Further on the learned Chief Justice observed 
(page 376) : 

“It would in my view be extremely dangerous to 
hold that the police or the Provincial Government 
had any right to detain persons under R. 139 
unless the order was made with the object of mak- 
ing it impossible for the person detained to m* 


(*44) 31 A.I.R. 1944 F. C. 86 : 23 Pat. 6 /g: 
.L.B. (1944) Kar. P. C. 172: 1944 F. C. R. 
195 (F.C.), Basanta Chandi-a v. Emperor. 

(’44) 31 A.I.R. 1944 Lah. 373 : 217 I. C.. 162, 

nibagh Singh v. Emperor. 
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terfere with matters connected with the defence of 
India or the efficient prosecution of the war. 

With respect, I entirely agree with these 
observations of the learned Chief Justice, and, 
in our opinion, these observations apply as 
much to an order made under Ordinance 3 
of 1944 as to an order made under B. 129, 
Defence of India Rules. In this case the 
order made by the Government of Bombay 
is valid on the face of it. The original order 
was made on 23rd May 1944, and it purports 
to order tlie detention of the applicant be- 
cause the Government of Bombay was satis- 
fied that it was necessary to do so with a 
view to preventing the applicant from act- 
ing in a manner prejudicial to the public 
safety and the maintenance of public order; 
and the order of 6th November 1944, directs 
that the original order shall continue in 
force which direction was given by the Gov- 
ernment of Bombay after a further con- 
sideration of all the circumstances of the 
case. It is, therefore, for the applicant to 
satisfy us that it was not validly made on 
any of the grounds which I have indicated 

above. 

The first ground on which the order is 
attacked is that before the applicant could 
be validly detained the authority that has 
got to be satisfied is the Governor of Bom- 
bay, and in this case it is not the Governor 
of Bombay that is satisfied but the Govern- 
ment of Bombay. This contention is clearly 
untenable because it is opposed to the clear 
and specific language of s. 3 of the Ordin- 
ance which requires that it is the Provincial 
Government which has got to be satisfied. 
But reliance is placed on a decision of the 
Federal Court in A.I.R. 1943 F. C. 75.^ In 
that case Zafrulla Khan J. took the view 
that for the definition of ''Provincial Gov- 
ernment" for the purixise of the Defence of 
I ndia Rules, recoui-se must be had to the 
ieneral Clauses Act; and the General Clauses 
Act defines in S. 3 (43a) (a) "Provincial 
Government" in a Governor’s Province as : 

“the Governor acting or not acting in his dis- 
cretion, and exercising or not exercising his indi- 
vidual judgment, according to the provision in that 
behalf made by and under the said Act (Govoru- 
ment of India Act).” 

And in the course of his judgment the learned 
Judge observed (p. 85) : 

‘Tn each case, it must be the Governor who acts, 
whether without the advice of his Ministers or 
after such advice has been tendered, and in the 
latter case, whether in accordance with such advice 
or difiering from such advice.” 

3. i’43) 30 A.I.R. 1943 F. C. 75: I.L.R. (1943) 
Kar. F. C. 103 ; 1944 F. C. R. 1 : 211 1. C. 241 
(F.G.), Emperor v. 8ibnalh Bantrjce. 
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Therefore the effect of this decision is that 
in every case the Governor either with or 
without his ^Ministers is the authority which 
has got to be satisfied before the powers are 
exercised under S. 3 of the Ordinance. But 
the Governor who has to be satisfied is as a 
part of the Provincial executive and not in 
any way in contrast with or in contradis- 
tinction to the Provincial executive. It isj 
true that in no case can the Provincial 
Government exercise its power's unless the 
Governor has applied his mind and is satis- 
fied as required by S. 3 of the Ordinance. 
But all the same the authority contempla- 
ted by S. 3 is the Provincial Government 
and not the Governor. In this cose there is 
nothing on the face of the order to show that 
the Governor as a part of the Provincial 
Government was not satisfied with respect 
to the applicant that he should be detained. 
The order itself is issued by order of the 
Governor of Bombay, and in his afi&davit 
made on this application Mr. Drewe, Secre- 
tary to the Government of Bombay, Home 
Department, specifically states that His 
Excellency the Governor agreed to the de- 
tention of the applicant when the oi-der of 
23rd May 1944, was made and His Excel- 
lency considered the case of the applicant 
when the order of 6th November 1944, was 
made directing that the order of 23rd May 
1944, shall continue in force. 

It is further contended by the applicant 
that he is detained not for any purpose 
connected with the security of the State or 
the efficient prosecution of the war, but in 
order to punish him for the alleged offence 
in connection with the mui'der of S. V. 
Gliatnatti. It is urged that because the 
prosecution in that case did not have suffi- 
cient evidence to warrant his conviction the 
Government availed themselves of the 
ix)wei*s under the Defence of India Rules 
and under Ordinance 3 of 1944, and detained 
the applicant in custody having failed to 
secure his conviction by due process of law. 
It is pointed out that the District Magis- 
trate made the order on 24th May 1943, only 
after the accused had absconded on 19tb 
May 1943; tliat if Government bad any 
materials to sus^x'ct the applicant of any 
activities prejudicial to the safety of the 
State or the efficient pi'osocution of the war, 
an order under R. 26, Defence of India 
Rules, would have been made long prior to 
24th May 1943; and that the order of a4th 
May 1943 was made in order to detain the 
applicant in connection witli his alleged 
connection with the mui'der of S. Ghat- 
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natti. It has to be remembered that the 
order of 24th May 1943, ^’as made 12 days 
after the accused had absconded, and the 
District Magistrate in his affidavit swears 
that he was satisfied from reports and in- 
formation received by him from responsible 
sources that with a view to preventing the 
applicant from acting in a manner pre- 
judicial to the defence of British India, 
the public safety, the maintenance of 
public order and the efficient prosecution 
of the war, it was necessary to make the 
[order. It is not open to the Court to go 
behind this statement of the learned Dis- 
trict Magistrate. Whether he had sufficient 
materials or whether the grounds on which 
he acted were reasonable is not for the 
Court to inquire into and, therefore, in our 
opinion it is not open to the applicant to 
challenge the order made on 24th May 1943. 
With regard to the order of 23rd May 1944, 
Mr. Drewe in his affidavit says that “there 
is a note written on 2lst May 1944, by His 
Excellency the Governor’s Secretary Mr. 
Symington that His Excellency agreed to 
the detention of the applicant.” We have 
seen this minute, and what the minute says 
is this: 

■‘His Excellency agrees to the detention as pro- 
posed pending consideration of use of the Criminal 
Tribes Act.*’ 

This minute clearly shows that the Governor 
was considering the use of the Criminal 
Tribes Act against the applicant and pend- 
ing his decision on that question, he agreed 
to the detention of the applicant under 
Ordinance 3 of 1944. Now the considera- 
tions which must weigh with the Governor 
in deciding whether he should use the Cri- 
minal Tribes Act against the applicant or 
not are quite foreign to those which must 
weigh with him in deciding whether he 
should detain the applicant under S. 3 of 
Ordinance 3 of 1944. The scope and ambit 
of the Criminal Tribes Act have no bearing 
upon the purpose for which the extraordi- 
nary powers vested in the executive have to 
be exercised under S. 3 of the Ordinance. 
In our opinion this minute of Mr. Symington 
throws a flood of light on the condition of 
mind of the detaining authority when it 
made the order. Its mind was directed not 
on what it should have been directed to, 
namely, the question of the security of the 
State or the efficient prosecution of the war, 
but it was directed to the more parochial 
and limited question as to whether the Cri- 
minal Tribes Act should be used or not 
against the applicant. 


It is unnecessary to emphasize that when 
wide powers are given to the executive to 
deprive His Majesty’s subjects of their liberty 
without the intervention of the Courts of law, 
the detaining authority must consider each 
case with that care and caution which the 
exercise of so tremendous a power should 
call for. The liberty of the subject is not to 
be lightly taken away. The satisfaction which 
the law requires on the part of the detaining 
authority before a subject can be detained 
is a reasonable satisfaction — a satisfaction 
not vitiated by any consideration which is 
foreign to the scope and object of Ordinance 
3 of 1944. In this case, in our opinion, it is 
impossible to hold that the Government of 
Bombay was reasonably satisfied that it was 
necessary to detain the applicant with a 
view to prevent him from acting in a manner 
prejudicial to the public safety and the 
maintenance of public order. 

It is contended by the learned Advocate- 
General that even though the order of 23rd 
May 1944, be bad the api^licant is detained 
not under that order but under the order of 
6th November 1944, and that order on the 
face of it states that it was made after a 
further consideration of all the circumstances 
of the case, and the affidavit of Mr. Drewe 
further bears out the fact that His Excel- 
lency the Governor considered the case of 
the applicant before his detention was con- 
tinued under that order. I take it that all 
the materials were before His Excellency 
the Governor when he made the order on 
23rd May 1944. After that date, the appli- 
cant continued to be in detention and was 
never free even for a single hour. Therefore 
he could not have done anything between 
23rd May 1944, and 6th November 1944, to 
cause the Government of Bombay to be 
satisfied that his detention was necessary. 
The learned Advocate-General says that 
further materials about his activities prior 
to his detention might have been placed 
before the Government of Bombay. We re- 
fuse to speculate and certainly not to the 
prejudice of the subject. It was open to the 
Government once the original order of 23rd 
May 1944 was successfully challenged to 
place further materials before the Court, 
but it has not chosen to do so. 

But it is unnecessary to consider this, 
argument further because in our view when 
the order of 23rd May 1944, is invalid the, 
order of 6th November 1944, must also as a 
necessary consequence be equally invalid, 
because all that the order of 6th November 
1944 does is to direct that the original order 
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of 23rd May VJU, shall continue in force, 
and if the original order is bad, the subse- 
quent order directing it to continue cannot 
validate it. The position might perhaps have 
been different if the Government of Bombay 
liad made a fresh order under S. 3 of the 
Ordinance but that they have not done. In 
our Oi>inion, therefore, the order of 23rd May 
1911, and the order of Gth November 1911, 
extending the former order are invalid, and 
the detention of the applicant under these 
orders is illegal. 

We, therefore, direct that the applicant 
should be immediately set at liberty- In 
Applications Nos. 427 and 428 of 1944 which 
are also applications under S. 491, Criminal 
P. C., our decision is the same on the same 
grounds, and we direct that the applicants 
in both those applications be also set at 
Lberty immediately. 

R.K. Order accordingly, 

[Case No. 9.] 
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Lokur and Weston JJ. 

Emperor v. Nanahhai Naghidas 
Cri. A. No. 308 of 1944, Decided on 2-11-1944. 

(a) Defence of India Act (1939), S. 2 (2) (xxii) 
— Expression “controlling the use’* includes 
controlling use of extra coins in swelling cash 
balance in hand— R. 90 (2) (e), Defence of India 
Rules, is not ultra vires. 

Rule 90 (2) (o) docs not impose an absolute prohi- 
bition against the i}osscs3ion of small coins, but 
merely prohibits their hoarding, that is to say, 
keeping them in excess of the normal require- 
ment-s. The rule requires every one to “use” the 
excess for the purpose of oii'culation apd not hoard- 
ing. The obvious object of the rule is that small 
coins in excess of the normal requirements must 
not be kept out of circulation. Power to con- 
trol the “use” includes the ix>wer to compel the 
use. Rule 90 (2) (o) does in effect require every 
one to “use” the small coins in excess of bis 
normal requirements and not to retain it or keep 
it out of oiroulation. The word “possession** was 
not expressly used in the Rule as the expression 
“controlling the use" has a very wide significance 
and includes the controlling of the use of extra 
coins in swelling the cash balance in hand. In the 
ease of coins, the power to control the use would 
include the power to prohibit hoarding. Hence 
R. 90 (2) (o), Defence of India Rules, is valid and 
not beyond tlie rule-making power conferred iqx)n 
the Central Government by S. 2 (2), cl. (xxii). De- 
fence of India Act, 1939. [P 37 C 1, 2) 

(b) Defence of India Rules (1939), R. 90 (3)— 
Small coin found in excess can be consficated 
under Criminal P. C. (1898), S. 517. 

On conviction of the accused for contravening 
R.90 (2)(o), Defence of India Rules, the Court can, 
uuder S. 517, Criminal P. C., oontisoate small coins 
regarding which the offence has been committed : 
(’44)31 A.I.R. 1944 Rom. 292, Disling.iV 38 C 1] 

N, P. Engineer (Advccatc Qciicral) and B. O. 

Bao (Oovt. Pleader) — for the Crown. 

B. Q. Thakor — for Accused. 

Lokur J — This is an appeal against an 
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acquittal by the Government of the Province 
of Bombay. The accused is a petty dealer 
in ghee at Surat and when his house was 
searched by the Police Sub-Inspector on 
2lst August 1943, he M'as found to have in 
his possession Rs. 47-9-3 in small coins in 
excess of bis personal and business require- 
ment's for the time being. This being in 
contravention of R. 90 (2) (e), Defence of 
India Rules, he was tried by the City Magis- 
trate of Surat, convicted under R. 90 (3), 
and sentenced to pay a fine of Rs. 75, or in 
default to suffer rigorous imprisonment for 
one month. In appeal the conviction and 
line were sot aside by the Sessions Judge of 
Surat on the ground that R. 90 (2) (e) was 
ultra vires of the Central Government, being 
in excess of the nile-making power con- " 
ferred upon it by S. 2, Defence of India Act, 
1939. Rule 90 (2) (e), Defence of India Rules, 
provides that no i^erson shall possess coin 
to an amount in excess of his i>ei*sonal or 
business requirements for the time being. 
This rule is evidently made in exercise of 
the rule-making power conferred upon the 
Central Goveniment by S. 2 (2), cl, (xxii), De- 
fence of India Act, 1939. That clause is now 
amended by Ordinance No. 20 of 1944 after 
the Sessions Judge acquitted the accused in 
tliis case. Before its amendment the clause 
emix)wered the Central Government to make 
rules "controlling the use or disposal of, or 
dealings in, coin, bullion, securities or foreign 
exchange.” Now by the amending Ordinance 
the woixl "i)osses3ion” is added before the 
word “use.” It is argued that in the ab- 
sence of that word the Central Government 
had no ix)wer to make any rule prohibiting 
the i>ossession of small coin. This conten- 
tion was accepted by the learned Sessions 
Judge who held that the expi'ession "use or 
disiwsal” did not include "ix>ssession.’* He 
seems to have thought that os there is no 
comma between "use” and "or disposal," 
the woixls "use” and "disix)sal" are intend^ 
to be synonymous. This inference is not 
sound. No comma is used between the 
words "use” and "di3ix)sal,” since both of 
them are followed by the preposition "of", 
whereas the following word "dealings" is 
followed by the proposition "in." The words 
"use” and di3ix>sar’ am not synonymous. 
Using a thing cannot mean disposing of it. 
The clause in question ompowers the Cen- 
tral Government not mei'ely to prohibit the 
use or disj^sal of coin but also to control 
it. The dictionary moaning of the word 
"use” is “employment for any purpose ” Any 
one inny hoaixl any quantity of money in 
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his safe, but K. 00 (2) (e) says that no one 
shall “use” small coins for that purpose. It 
does not impose an absolute prohibition 
against the ix)ssession of small coins, but 
merely prohibits their hoarding, that is to 
say, keeping them in excess of the normal 
requirements. In other words, the rule re- 
quires every one to “use” the excess for the 
purpose of circulation and not hoarding. 

This clearly falls within the power to 
control the use of coins. The obvious object 
of the rule is that small coins in excess of 
the normal requirements must not be kept 
out of circulation. Even according to the 
restricted meaning given to the word “use” 
by the learned Sessions Judge, power to 
control the “use” includes the power to 
compel the use, and the rule in question 
does in effect require every one to “use” the 
small coin in excess of his normal require- 
.ments and not to retain it or keep it out of 
circulation. The word “possession” was not 
expressly used in the rule as the expression 
“controlling the use” has a very wide signi- 
ficance and includes the controlling of the 
use of extra coins in swelling the cash 
balance in hand. It is pointed out that in 
el. (xxv) of the same sub-section the expres- 
sion used is “prohibiting or regulating the 
possession, use or disposal.” But that clause 
deals with articles of a different kind, explo- 
sives, arms, ammunitions, vessels, wireless 
telegraphic apparatus, aircraft, photographic 
and signalling apparatus and any means of 
recording information. In the ease of these 
articles, one may use them and still be in 
possession of them, but in the case of coins, 
if they are used for any purpose other than 
hoarding, they go out of possession. Hence 
in their case the Legislature seems to have 
thought that the power to control the use 
would include the power to prohibit hoarding, 
whereas in the case of other articles, as they 
can be possessed and used simultaneously, 
both the terms had to be specifically used. 
The same reasoning applies to els. (iv), (xviii) 
and (xxvii) which are referred to in the 
judgment of the learned Sessions Judge. A 
critical examination of the diff’erent clauses 
of sub-s. (2) shows that in conferring rule- 
making powers upon the Central Govern- 
ment in respect of various objects, words 
appropriate to those objects are used in the 
different clauses dealing with them. It would 
not, therefore, be proi)er to compare the use 
of one expression in connexion with a parti- 
cular object in one clause with the use or 
absence of that expression with regard to a 
different object in another clause. Current 
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coins which are intended for circulation 
stand on an altogether different footing and 
the power to control their use includes 
power to comi^el their being put into circu- 
lation, which obviously means the power to 
prohibit their hoarding. We, therefore, hold 
that E. 90 (2) (e). Defence of India Eules, is 
valid and not beyond the rule-making power 
conferred upon the Central Government by 
S. 2 (2), cl. (xxii), Defence of India Act, 1939. 

On the merits it is argued that tlie coins 
found in the possession of the accused were 
not in excess of his normal requirements. 
On this point both the learned IMagistiuta 
and the learned Sessions Judge have held 
against the accused. When the Police Sub- 
Inspector first questioned the accused he fimt 
produced before him coins of Es. 12-2-0 and 
told him that those coins were required for 
his use. He was, therefore, allowed to keep 
them, but as the Police Sub-Inspector sus- 
pected that he must have concealed some 
more coins, he took him upstairs and asked 
him to unlock the cupboarch When the cup- 
board was Oldened, he found there forty-five 
rupee coins and Es. 47-9-3 in small coins. 
The accused explained that they belonged 
to different members of his family, but led 
no evidence to prove it. This explanation 
itself shows that he bad not kept them in 
the cupboard for the purpose of his normal 
use. It is true that he had then employed 
some labourers for repairing his house. This 
is frankly admitted by the Police Sub- 
Inspector himself and the IMistry Nagindas, 
who was examined for the defence, says that 
the labourers were paid daily wages at tlie 
rate of ten or twelve annas every day, but 
Nagindas admits that he himself never re- 
ceived his wages in small coins but was paid 
at the end of the month. No labourer has 
been examined and it is unusual to pay the 
labourers every evening in small coins. The 
evidence shows that the accused keeps ac- 
counts but he has not produced his account 
books. The Police Sub-Inspector believed 
him when he told him that the coins of 
Es. 12-2-0, which were found on the ground 
floor, were intended for his normal use. It 
is obvious that the small coins in the cup- 
board kept upstairs which he disowned were 
in excess of his personal or business require- 
ments for the time being, and as they are 
proved to have been in his possession, he is 
liable to be convicted under E. 90 (3), Defence 
of India Rules. The fine imposed on him by 
the learned Magistrate is not excessive. 

The learned Magistrate has further order- 
ed the confiscation of the small coins under 
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S. 517, Criminal P. C., and it is contended 
that according to the ruling in 46 Bom. 
L. R. 529^ the order of conhscation under 
S. 517, Criminal P. C., is illegal. But in that 
case the conviction was under Rule 81 (4), 
Defence of India Rules, for contravention of 
an order made under R. 81 (2) and sub-r. (4) 
expressly ixjrmits confiscation only if the 
order contravened so provides. There was 
no such provision in the order said to have 
been contravened in that case. There is no 
similar provisiondn R. 90 (3) and hence the 
power of confiscation given by s. 517, Cri- 
minal P. C., on a conviction under that sub- 
rule is unaffected. We, therefore, allow the 
appeal, set aside the order of acquittal of the 
accused by the learned Sessions Judge and 
restore the order passed by the City Magis- 
trate, First Class, Surat. 


Weston J. — I agree and I have only a 
few words to add. It is, I think, permissible 
that Judges should retain some sense ot 
realities when considering legislation and 
rules made thereunder, intended to meet 
the abnormal conditions created by war. 
One such abnormal condition bearing hardly 
on the poorer classes is the inadequacy 
of existing currency, particularly small coin, 
to meet the requirements of the ]utblic, 
by reason of increased prices, greater 
volume of purchases and a tendency to 
hoard. Rule 90 (2) (e), Defence of India 
Rules, obviously was made to minimise this 
difficulty, and it seems to mo plain that 
such a rule can be brought within the 
general pow-ers conferred by s. 2 (l). Defence 
of India Act. It is said, how’ever, that by 
cl. (xxii) of sub-s. (2) of s. 2 of the Act the 


Legislature expressly defined the i>ower i 
make rules dealing with coin, and directe 
that such rules may provide for controllin 
the use or di3[X)sal of, or dealings in, coii 
and must be taken, therefore, not to ha\ 
granted i^ermission to interfere by rule wit 
possession of coin. It is argued on tli 
authority of the decision of the Feden 
Court in 46 Bom. L. R. 22=^ that it is nc 
permissible to look to the general piw isior 
of sub-s. ( 1 ) of s. 2 of the Act to justif 
R. 90 ( 2 ) (e), w'hich in terms interferes wdt 
the possession of coin, and that this rub 
therefore, is ultra vires of the Act as it stoo 
at the material time. 


: 46 Bom. I. L. R. 629: 218 I 
80 J (P . B.),Eniporor v. Hiinsmj Astnji. 

1 • b L. R. (19- 
(^944) Bom. 183 : 19 

n.' ^ b. R. 

(A • U-i, Kesliav lalpjide v. Enqx'ror. 


The decision in 46 Bom. L. R. 22,^ how- 
ever, does not lay down that, when a parti- 
cular subject is mentioned in one of the 
35 clauses of sub-s. (2) of s. 2, then the 
powers stated in that clause must be regard- 
ed as exhaustive of the particular subject. 
What the decision does lay down is that 
w'here in any of the clauses of sub-s. (2) cer- 
tain express limitations are imposed in rela- 
tion to any particular subject, it is not 
permissible to avoid those limitations by 
recourse to the general provisions of sub- 
s. ( 1 ) of S. 2. In my opinion, if R. 90 (2) (e) 
is not covered by cl. (xxii) of S. 2 (2), as it 
stood, it is intra vires under S. 2 (l), 
Defence of India Act. I agree, however, 
with my learned brother that the rule can 
be brought within cl. (xxii) of S. 2 (2) without 
doing violence to the language of that clause. 
It is true that as cl. (xxii) stood before its 
later amendment it did not mention ex- 
pressly “possession” of coin. The rule, how- 
ever, does not prohibit possession of coin, 
except above the reasonable requirements of 
individuals. It requires that pei-sons shall 
deal with coins in the same manner as they 
would deal with them if the times were 
normal; persons are compelled by the rule 
to put into circulation all coins they do not 
require for their legitimate purposes. To say 
that such a rule is not a rule controlling 
the use or disposal of coin seems to me to 
ignore its plain meaning and purpose; and 
in my opinion R. 90 (2) (e) does fall within 
the powei-s conferred by cl. (xxii) of S. 2 (2) 
as it then stood. On the facts of the present 
appeal, I agree with my learned brother and 
I agree with the order he has proposed. 

R.K./v.s. Appeal allowed. 
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Chagla, Lokur and Rajadhyaksha JJ. 

Govt, of Bonibaij v. Abdul Wahab. 

Criminal Appeal No. 12 of 1944, Decided on 
17th September 1945, from order of acquittal 
passed by Divatia J. reported in ('45) 33 A. I. S. 
1945 Dow, 110. 

•(a) Criminal P. C. (18981. Ss. 403, 308, 305, 
237, 238 and 299 — Accused charged in High 
Court with murder only — Judge directing jury 
to return verdict on lesser offence— Jury hold- 
ing accused not guilty of murder unanimously 
and not guilty of grievous hurt by divided ver- 

disagreeing with latter verdict but 
acquitting accused instead oi discharging jury 
^S. 403 is no bar to retrial of accused under 
S. 308 for grievous hurt : 55 Bom. 520=(*31) 18 
A. I. R. 1931 Bom. 809 = 134 I. C. 1219, OVER- 
RULED ; 46 Bom. L, R. 818 = (’45) 32 A. L R. 
1945 Bom. 110, REVERSED. 


Bombay Government v. Abdul Wahab (FB) Bombay 39 


1946 

Although the accused in the High Court was 
only charged with murder, the Judge in his charge 
to the jury directed them that if they found on the 
facts that the lesser offence of culpable homicide 
not amounting to murder or of grievous hurt was 
committed they could bring in a verdict on the 
.Jesser offence. The jury brought in a unanimous 
verdict of not guilty on the charge of murder and 
also on the charge of culpable homicide not 
amounting to murder, and they brought in a divi- 
ded verdict of not guilty by six to three on the 
charge of grievous hurt. On this verdict the accused 
was acquitted of the charge of murder and culpable 
homicide not amounting to murder. With regard 
to the verdict on the charge of grievous hurt, the 
Judge disagreed with the jury. The Judge, instead 
of discharging the jury under S. 305 (3) acquitted 
the accused, under the impression that retrialof the 
accused under S. 308, would be barred by S. 403. 
The question was whether S. 403 operated as a bar 
to the retrial of the accused by another jury under 
Ss. 305 and 308, on the charge of grievous hurt. 

It was contended that as the accused was charged 
only with murder and no specific charge was 
framed for grievous hurt the jury were not bound 
to return the verdict with regard to the offence of 
grievous hurt and, therefore, the acquittal on the 
charge of murder operated as a bar under S. 403, 
against a retrial for the minor offence of grievous 
hurt which was included in the major offence of 
murder: 

Held that, (1) S. 238 enabled the Court to con- 
vict an accused of the minor offence if he was 
charged with the major offence although no specific 
charge in regard to the former was framed against 
him and under S. 299, it was the function of the 
jury to find the facts but as to the law applicable to 
those facts they must take the direction of the 
Judge and return the verdict accordingly. There- 
fore, when the Judge in his charge to the jury 
directed them that on a certain finding of facts 
they should return a verdict on the minor offence 
the jury was bound to return the verdict on the 
min or offence namely of grievous hurt although 
the accused was not charged with the minor 
offence; [P 42 C 1] 

(2) that a retrial resulting from the disagreement 
by the Judge with the jury under S. 305 and as 
provided- by S. 308 was not a new trial as con- 
templated by S. 403 and, therefore, the order of 
acquittal on the charge of murder did not give the 
accused protection under S. 403 of not being 
liable to be retried for the offence of grievous hurt; 

[P 42 C 2] 

(8) that the Judge having disagreed with the 
jury under S. 308, there must be a retrial of 
the accused for the offence of grievous hurt : 55 
Bom. 520=(’31) 16 A. I. R. 1931 Bom. 309=134 
I. C, 1219, OVEBRVLED ; 46 Bom. L. R. 818= 
(’46) 32 A.I.R. 1945 Bom. 110, REFjERSED; (’43) 
30 A.I.R. 1943 Mad. 737, Dtssenf.; (’41) 28 A.I.R. 
1941 Cal. 901, Expl. [P 44 C 2] 

Cr. P. C. 

(’41) Chitaley, S. 403, N. 7, Pt. 9; S. 299, N. 5; 
S. 238, N. 1, Pt. 11. 

(’41) Mitra, Page 1274, N. 1091; Page 1074, 
N. 940; Page 842, Note “Minor offence.” 

(b) Criminal P. C. (1898), S. 423 _ Verdict of 
jury— Unanimous verdict of not guilty — Appeal 
against — Grounds on which appellate Court 
will interfere stated. 

The appellate Court must always be reluctant to 
interfere with the verdict of not guilty by the jury 


especially when it Ls a unanimous verdict. The 
Court must be satisfied that it is a perverse verdict, 
and the line of demarkation between a perverse 
verdict and an erroneous appreciation of evidence 
must be clearly and sharply drawn. The Court 
must be satisfied that no reasonable body of men 
could have arrived at the verdict at which the jury 
arrived. It is not sufficient that the appellate Court 
reading the evidence might have come to a conclu- 
sion different from the one that the jury arrived at. 
The Court must be satisfied that the only possible 
view on the evidence was the view that the accused 
was guilty and that the jury- were manifestly per- 
verse in the decision at which they arrived. 

[P 41 C 1] 

Cr. P. C. — 

(’41) Chitaley, S. 307, N. 11, Pts. 3 to 6; S. 423, 
N. 40. 

(41) Mitra, Page 1359, N. 1151. 

(c) Penal Code (1860), Ss. 299 and 320_Cul. 
pable homicide and grievous hurt — Distinc- 
tion. 

The line between culpable homicide not amount- 
ing to murder and grievous hurt is a very thin and 
subtle one. In the one case the injuries must be 
such as are likely to cause death; in the other, the 
injuries must be such as endanger life. 

[P 41 C 2] 

Penal Code — 

(’45) Ratanlal, Page 681, N. 4; Page 795, N. 4. 
(’36) Gour, Page 964, N. 3224; Page 1093, 
N. 3699; Page 1099, N. 3704. 

(d) Criminal P. C. (1898), Ss. 305 and 308 — 
Judge disagreeing with jury and of opinion 
that accused should not be retried — Proper 
order to be passed indicated. 

Where the Judge disagrees with the verdict of 
the jury he ought to discharge the jury and if he 
is of the opinion that the accused should not be 
retried the passing of an order of acquittal is not 
technically correct. The proper course for the 
Judge is to make an entry against the charge a.s 
provided by S. 308, that in his opinion the accused 
should not be retried though in either case in sub- 
stance the effect is the same. [P 42 C 1, 2] 

Cr. P. C. — 

(’41) Chitaley, S. 308, N. 4. 

(e) Criminal P. C. (1898), Ss. 403, 237 and 
238 — Protection under S. 403 applies not only 
to cases under S. 237 but also to cases under 
Section 238. 

Section 403 affords protection not only against 
the accused being tried for the same offence or for 
offences with which he might have been charged 
under S. 237, but also against a new trial in res- 
pect of a minor offence under S. 238. When the 
accused* is acquitted on a major offence and is 
sought to be tried at a new trial on a minor offen^ 
which is included in the major offence he would be 
tried for the same offence as provided by S. 403 
and the new trial would be barred under S. 403 : 
(’43) 30 A. I. R. 1943 Mad. 737, Dissent. 

[P 42 C 2; P 44 C 2] 

Cr. P. C. — 

(*41) Chitaley, S. 403, N. 2. 

(■41) Mitra, Page 1278, N. 1093. 

(0 Criminal P. C. (1898), Ss. 237 and 238 — 
Sections are exception to rule that person can- 
not be convicted of offence not charged. 

Undoubtedly the ordinary ' rule is that the 
accused cannot be convicted of any offence with 
which he is not charged. But to this ordinary rule 
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there are two oxconRon? contained in S.-?. 237 and 
238. [P 41 C 2} 

Cr. P. C. — 

(’41) Chitaley, S. 237, N. 1; S. 238, N. 1, Vi. 5. 

K. M. Munshi and V, G. Mohile — 

for the Crown. 

S. Baptista — for Ke-pondent. 

Ghagla J. — This is an api^eal by the 
Government of the Pi‘ 0 \'ince of Bombay 
under s. 411A from an order of acquittal 
])assed by Divatia J. The accused was tried 
on 7th August 1944 at the Criminal Sessions 
la-esidcd over by that learned Judge and be 
was charged as follows : 

"That you, on or about 30th January 1944, at 
Bombay, did commit murder by intentionally caus- 
in" the deiifh of one Balvantsing Man.sing, and 
lljcrchy committed an otfence punishable under 
S. 302, Penal Code, and within the cognizance of 
the High Court." 

J'hc prosecution case was tiiat on 29th 
January 1044, the accused in the company of 
one Cliandraseker, a motor driver, wont at 
niglit to Chembur. At Chombur in a hotel 
they found Balwantsingh the deceased. It 
seems that Balu'antsing, tho accused and 
Chandraseker liad a few drinks together 
and there was a tjuarrel Ixitwoen Balwant- 
sing and tho accused. The' accused was 
assaulted and the result of his injuries was 
that liis face became swollen. Next mornin«f 
CJiajidraseker brought tho accused back to 
Bombay. PIo was taken to the J. J. Hospital 
and bis injuries were attended to. On the 
same clay, that is, soth January 1944 , Chan- 
draseker Iiappenccl to be at Kalbadevi Koad 
and he saw tlie accused coming from the 
direction of Pydhonie and going towards a 
urinal. He also saw Balwantsing standing 
on tho ojjposito side of tho road with four 
or five pei-sons. Then it seems that Balwant- 
sing and these four or five persons crossed 
over and came to tlio place whore tho accus- 
ed was, and a fight ensued. Tho result was 
that Balwantsing was stabbed and also the 
accused was stabbed on hi.s log. As a result 
of the injuries received Balwantsing died 
and the prosecution case was that the accus- 
ed had stabbed Balwantsing and ho was 
giiilty of the oftence of murder. At the 
Uual the prosecution led tho evidence of 
Chandraseker who dcixisod to the facts 
winch I have just narrated. They also called 
Gulab, another motor driver, who saw tho 
deceased and tho accused lying on the road 
both of tliem in a pool of blood. They fur- 
ther called one Mukimdlal Pitambardas 
bhah who also deposed to seeing the deceas. 
ed and tlie accused lying on the ground. 
Ajxirt from tho evidence of these three wit. 


nesses Chandraseker, Gulab and Mukundlal,„ 
the prosecution also led the evidence of 
Keshav Laxmau Mane, police constable 
NO. 1336/b, who deposed to the deceased, 
having made a statement to him when he 
took the accused and the deceased to the 
hospital, and according to him the deceased' 
told him that the accused had stabbed him. 
There was further the evidence of Sub- 
Inspector Mahomed Umarkhan who recorded, 
the statement of tho deceased at the hospitaL 
In this statement the deceased also gave the 
name of the accused as his assailant though- 
he stated that he did not know the reason 
why the accused had stabbed him. Ani 
finally there was the evidence of Rao Baba* 
dur Eamchandra Santuram Asavle who 
recorded the dying declaration of the de- 
ceased in the presence of tho accused, and 
the deceased identified the accused from 
among a few persons who were present there 
as his assailant. The medical evidence as to 
the injuries inflicted on tho deceased waa^ 
very clear. There were four stab wounds,, 
and a superficial injury in the nature of an 
abrasion on the person of the deceased, and 
the most serious injury was an incised' 
wound J" X on the left side at the level 
of seventh rib midaxillary omentum protrud. 
ing out. It was found when the deceased 
was operated upon that spleen had been 






xiiti expirea . _ 

February 1944, at 10-45, and according to tho 
doctor the cause of his death was pericaiditin 
and pneumonia following stab wmnds. Ac. 
cording to him if two of the injuries which, 
he had described had not been treated the 
jmtient would die as a result of haemorrhage. 

Although tlie accused was only Charged' 
with murder, tho learned Judge in his chaigo 
to the jury dii'ected thorn that if they found- 
on tho facts tliat the lesser oflfenoe wa& 
committed they could bring in a verdict on 
tho lesser ofiouce, and ho explained the law 
both in regard to culpable homicide nob 
amounting to murder and to grievous hurt. 
Pile jury brought in a unanimous verdict of 
not guilty on tho chaise of murder and alao- 
on the charge of culpable homicide not 
amounting to murder, and they brought in 
a divided verdict of not guilty by six to 
throe on the charge of grievous hurt On- 
this veidict the accused was acquitted of the 
charge of murder and culpablo homicide not 
amounting to muider. With rogaid to the- 
verdict on the charge of grievous hurti the 
learned Judge disagreed with the jury, but 
instead of discsliarging the jury he felt bound: 
by a decision given by Mirza J. in 65 BoiXL. 
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5-20^ and came to the conclusion that the 
accused could not be tried again on the 
charge of grievous hurt and therefore directed 
the accused to be acquitted and discharged. 

From this order of Divatia J., the Gov- 
ernment of the Province of Bombay have 
appealed both on facts with leave obtained 
from the Court of Appeal and also on a 
question of law. It has been conceded by 
Mr. Munshi on behalf of the Crown, as 
indeed it was conceded by counsel for the 
prosecution before Divatia J., that there was 
no case on the charge of murder, but Mr. 
Munshi has i^ressed us to interfere with the 
verdict of the jury on the charge of culpable 
homicide not amounting to murder. It must 
be remembered that we are dealing with a 
unanimous verdict of not guilty arrived at 
by the jury on the charge of culpable homi- 
cide not amounting to murder, and the 
Court must always bo reluctant to interfere 
with a verdit of the jury especially when it 
is a unanimous verdict. The Court must be 
satisfied that it is a perverse verdict, and 
the line of demarkation between a perver.se 
verdict and an erroneous appreciation of 
evidence must be clearly and sharply drawn. 
The Court must be satisfied that no reason- 
able body of men could have arrived at the 
verdict at which the jury arrived. It is not 
sufficient that we reading the evidence might 
have come to a conclusion different from 
the one that the jury arrived at. We must 
be satisfied that the only possible view on 
the evidence was the view that the accused 
was gniilty and that the jury were manifestly 
jperverse in the decision at which they 
arrived. We have carefully considered the 
evidence and in our opinion it is not possible 
to contend that in the circumstances of this 
case the verdict of the jury was manifestly 
perverse. Three or four considerations might 
be looked at. In the first place, the weapon 
with which the injuries were inflicted was 
not found, nor was there any evidence that 
the accused was carrying any weapon when 
the fight took place. Apart from the dying 
declaration and the statements made by the 
deceased to the two police officers to which 
I have referred, no witness was called before 
the jury who deposed to having actually 
seen the accused stabbing the deceased. 
Further, on the evidence it seems quite 
possible that it was Balwantsing and not 
the accused who .was the aggressor. Bal- 
wantsingh and his companions were seen on 
the opposite side of the road, the accused 

i7”(’31) 18 A.I.R. 1931 Bom. 309 : 55 Bom. 520 : 

134 I. C. 1219, Emperor v. Abala Isak. 


was going to the urinal on the other side, 
and it has been established on the evidence 
that the fight took place not on the side 
of the road on which Balwantsing and his 
companions were seen but on the side where 
the accused was proceeding on his way to 
the urinal. This seems to indicate that Bal- 
wantsing and his companions had crossed 
over and possibly they were the aggressors, 
in the fight which ultimately ensued. Fur- 
ther, the line between culpable homicide not 
amounting to murder and grievous hurt Ls 
a very thin and subtle one. In the one casej 
the injuries must be such as are likely toj 
cause death; in the other, .the injuries must| 
be such as endanger life ; and it is difliculb’ 
for us to say that on the medical evidence 
it was not po.ssible for the jury to take the 
view that the accused was not guilty of 
culpable homicide not amounting to murder. 
As a matter of fact, as we have pointed out, 
the learned Judge himself directed the jury 
that on the facts it was ix)ssible for them to 
come to a conclusion that the accused was 
guilty neither of murder nor of culpable 
homicide not amounting to murder, but only 
of grievous hurt. Under the circumstances 
we refuse to interfere with the unanimous 
verdict of not guilty arrived at by the jury 
on the charge of culpable homicide nob 
amounting to murder. 

The question of law that arises is whether 
the accused having been acquitted on the 
charge of murder he can be tried again for 
the lesser offence of grievous hurt or whe- 
ther he is protected under s. 403, Criminal 
P. C. It is urged on behalf of the accused 
that inasmuch as no specific charge was 
framed against him for grievous hurt and 
as he was charged only for murder, his 
acquittal on the charge of murder bars a 
fresh trial on the charge of grievous hurt. 
In order to appreciate this argument one 
must consider the scheme of the Criminal 
Procedure Code with regard to the framing 
of charges. Ordinarily an accused person 
must be specifically charged with every 
offence which he is alleged to have com- 
mitted and the charge must be set out with 
sufficient particularity. That undoubtedly is 
the ordinary rule, namely that the accused 
•cannot be convicted of any offence with 
which he is not charged. But to this ordin- 
ary rule there are two exceptions contained 
in Ss. 237 and 238. Under s. 236, Criminal 
P. C., when the prosecution is doubtful as 
to what offence has been committed on 
certain facts being proved, it is open to them 
to charge the accused in the alternative or 
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additional charges with having com- 
initted offences which might be proved on 
the facts alleged by the prosecution. Section 
237 then goes on to provide that even though 
the accused may not be charged under 
S. 236, if it appears in evidence that he 
committed a different otTence for which he 
might have been charged under the provi- 
sions of s. 236, then he can be convicted of 
the off'ence. Section 233 provides that al- 
though an accused may not be charged with 
a minor offence he can still be convicted of 
it, and the necessary implication of S. 238 is 
that if the accused is acquitted of a major 
offence he is deemed to be acquitted of all 
the minor offences which are included in it, 
unless he is convicted under S. 238. 

Now turning to the Sessions trial and the 
provisions of law as contained in the Cri- 
minal P. C., the position is that under S. 299, 
sub-s. (3), it is the duty of the jury to decide 
which view of the facts is true and then to 
return the verdict which under such view 
ought, according to the direction of the 
Judge, to be returned. Therefore, it is the 
function of the jury to find the facts, but as 
to the law applicable to those facts they 
imust take the direction of the Judge and 
return the verdict accordingly. Therefore, if 
the Judge in his summing up directs the 
jury that on a certain finding of facts they 
would bo bound to return the verdict on a 
minor offence, it would bo the duty of the 
jury to return such a verdict although the 
accused was not charged with the minor 
offence. Then under S. 305, sub-s. (3) of the 
Code, if the Judge disagrees with the majo- 
rity of the jury, ho shall at once discharge 
the jury. And under S. 308, whenever the 
jury is discharged, the accused shall be de- 
tained in custody or on bail (as the case 
may be), and shall bo tried by another jury 
unless the Judge considei’s that he should 
not be retried, in which case the Judge shall 
make an entry to that effect on the charge, 
and such entry shall operate as an acquittal. 
Therefore, it is clear, reading S. 305, sub- 
s. (3), and S. 308 together, that if tlio Judge 
disagrees with the majority of the jury and 
does not make an entry ns provided by S. SOS 
the trial of the accused docs not come to an 
end, but continues with another jury, and 
the trial of the accused by another jury is 
not a new or a fresh trial but a continuation 
|of the same trial. We must ix)int out with 
great respect to the learned Judge that 
technically the form of the order he made 
was incorrect. The order he made was ac- 
quitting the accused, whereas what he should 
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have done was to have discharged the jury, 
and if he felt bound by the judgment of 
Mirza J., he should have made an entry 
against the charge as provided by S. 308 that 
in his opinion the accused should not be 
retried. But in substance the effect is the 
same, namely that the accused has been ac- 
quitted by Divatia J. 

Now turning to S. 403 which provides that 
a person who has once been tried by a Court 
of competent jurisdiction for an offence and 
convicted or acquitted of such offence shall, 
while such conviction or acquittal remains 
in force, not be liable to be tried again for 
the same offence, nor on the same facts for 
any other offence for which a different 
charge from the one made against him might 
have been made under S. 236, or for which 
he might have been convicted under s. 287. 
Now, in order that the accused can avail him- 
self of the protection of S. 403, sub-s. (1), two 
conditions are necessary. There must be a con- 
viction or an acquittal and there should be a 
new trial for the same off ence or for an offence 
for which he might have been charged under 
S. 236 or might have been convicted under 
S. 237. It is true that in the case before us there 
is an acquittal of the accused on the charge of 
murder and this acquittal would undoubted- 
ly protect the accused not only with regard 
to the charge of murder but on all minor 
offences included in that major offence from 
being tried again in a new trial. But as we 
have pointed out, in our opinion, a retrial 
resulting from the disagreement by the 
Judge w’ith the jury under S. 805 and os pro- 
vided by s. 308 is not a new trial as con- 
templated by s. 403, and therefore the order 
of acquittal on w'hich Mr. Baptista relies on 
behalf of the accused does not give him the 
protection under s. 403 of not being liable 
to be tried again for that offence or for 
minor offences included in that major offence 
of murder. 

Mr. Baptista's contention before us has 
been that Divatia J., if he took the view that 
on the facts disclosed it w'as oj^n to the jury 
to bring in a Y6i*dict on a minor chaise, 
should have framed additional charges under 
s. 227, sub-s. (l) of the Code, and according 
to him, inasmuch os the learned Judge failed 
to frame such additional charges and that 
there w’as no sj^cific charge with regard to 
grievous hurt, the acquittal on the charge 
of murder should affoixl the accused protec- 
tion under s. 403. Now, th'ere is no obligation 
on the Court or on the Judge presiding over 
the Sessions to frame a si^ecific charge with 
i-egard to a minor offence; the law' so pro- 
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vides unclei* s. 238, and therefore we do not 
see why there was any obligation upon the 
learned Judge to frame a specific charge 
with regard to grievous hurt under S. 227, 
Criminal P. C. The whole of Mr. Baptista’s 
argument comes to this that if there had 
been a specific charge with regard to grievous 
hurt and the learned Judge had disagreed 
with the -s'erdict of the jury and ordered a 
retrial, he could not have availed himself of 
S. 403, but inasmuch as there was no specific 
charge and the jury brought in a verdict on 
a minor offence without the accused being 
specifically charged therefor, therefore, the 
accused is protected under S. 403. In our 
opinion, the position in law^ cannot possibly 
be altered by reason of the fact that there 
was no specific charge of the offence of 
grievous hurt and that the position is the 
same whether there was a specific charge or 
the accused was convicted on a minor charge 
under the provisions of S. 238, Criminal P. C. 

Turning now to the judgment of Mirza J. 
in 55 Eom. 520^ which has created the diffi- 
culty; in that case the accused was tried 
before Kemp J. and a special jury on charges 
connected with the offence of robbery and 
murder. On the charge of murder, there was 
a verdict of not guilty and the jury brought 
in a verdict of five to four on the offence of 
culpable homicide not amounting to murder. 
They also brqyht in a similar divided ver- 
dict on the charge connected with robbery; 
and the learned Judge ordered the jury to 
be discharged and ordered a retrial. The 
accused was placed before Mirza J. presid- 
ing over the Sessions, and it w'as urged on 
behalf of the accused that he was protected 
by s. 403, and he could not be tried on the 
charge of culpable homicide not amounting 
to murder he having been acquitted on the 
charge of murder. The learned Judge accept, 
ed that contention and in his judgment ob- 
served (page 525) : 

“In this case there were no specific charges before 
the jury of culpable homicide not amounting to 
murder and abetment of culpable homicide not 
Amounting to murder. The jury were not bound to 
return a verdict in respect of those offences unless 
they were of opinion that the accused could be held 
guilty of these offences instead of murder and abet- 
jnent of murder. Had the specific charges been 
framed in the original trial, the jury would be 
bound to return a verdict on them.” 

AVith great respect to the learned Judge, he 
overlooked the provisions both of S. 299 and 
also of s. 233. The learned Judge did not 
consider that under the provisions of s. 299 
it was the duty of the jury to bring in a 
verdict on the minor offence if they were so 
directed by the learned Judge on the evi- 


dence that was led before them. Further, the 
learned Judge has emphasised the absence 
of specific charges with regard to the offence 
of culpable homicide not amounting to 
murder. There again he did not take into 
consideration the provisions of S. 238 which 
enables the Court to convict an accused on 
a minor offence if he is charged with the 
major offence although no specific charge in 
regard to the former is framed against him. 
AVe are of the opinion, that the case decided 
by Mirza J. was wrongly decided and that 
it is not good law. 

Our attention has been drawn to a deci- 
sion of the Calcutta High Court in 41 cal. 
1072.^ In that case the accused was charged 
with the murder of a police officer and also 
for murder and culpable homicide of another 
person. AAhth regard to the murder of the 
police officer the jury brought in a verdict 
of not guilty. AA'ith regard to the other per- 
son the jury brought in a verdict of not 
guilty on the charge of murder, but brought 
in a verdict of five to four on the charge of 
culpable homicide. The jury was discharged 
and the accused w^as put up before another 
jury. It was urged before Stephen J., the 
presiding Judge, that the case fell under 
S. 403. That argument was rejected by the 
learned Judge. The learned Judge was deal- 
ing there with a case where there was a 
specific charge wdth regard to the offence of 
culpable homicide, and the learned Judge 
goes on to observe (page 1083) : 

“ If he had been charged with murder alone, no 
doubt a verdict of ‘not guilty’ would protect him 
from another trial for culpable homicide ; and 
should he be acquitted of culpable homicide he will 
be protected from a trial for any offence involving 
hurt : but where a charge was made, the case fell 
outside the provisions of the law dealing with cases 
where it might have been made.” 

Now, these observations of Stephen J. have 
been strongly relied upon by Mr. Baptista 
and it seems also that these observations 
influenced Mirza J. in arriving at the decision 
to which we have just referred. But Stephen 
J. was only dealing with two cases: one, wffiere 
there is a specific charge and the jury brings 
in a divided verdict, and the other where 
there is only a charge for a major offence 
and the jury brings in a verdict of not guilty. 
It is perfectly true that in the latter case 
w’hen the accused is charged with murder 
and the jury brings in a verdict of not guilty 
he cannot be tried again for a minor offence. 
But the learned Judge was not dealing with 
the case which we have before us wffiere not 

2. (’14) 1 A. I. E. 1914 Cal. 901 : 41 Cal. 1072 : 

24 I. C. 340, Emperor v. Nirmal Kanta Roy. 
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only the accused was charged with a major 
oti'eiice hut on the direction of the learned 
Judge the jury actually brought in a verdict 
on the minor cliarge which it was x>0S3ible 
for them to do under S. 238. Therefore, the 
observations of the learned Judge in this 
cs^e are restricted to the two cases which 
he was contemplating. AVo may draw' atten- 
tion to the other observations of this learned 
Judge whicli arc very pertinent and w’hich 
are reported at the foot of page 1083 : 

“Also for the purposes of S. 403, I do not con- 
sidfi tliat the accused is being ‘tried again’. He is 
beiag tried on flio original indictment, and I con- 
sider that he is being tried on his first plea of ‘not 
guilty’. Tlie duty of the Court is to continue the 
trial of the accused before anotber jury ; and the 
process may continue till a verdict is passed on all 
ilic ojunts without the accused being ‘tried again’ 
under S. 403. I am aware that S. 308 refers to 
the accused being ‘retried*, hut this does not affect 
the construction of S. 403.” 

Similarly Itoro it is the duty of the Court 
to continue the trial of the accused before 
another jury if the learned Judge disagrees 
with the majority verdict of the jury, and 
the ti'ial does not come to an end till the 
final verdict is given and accojited by the 
learned Judge. Finally we were referred to 
a judgment of the Afadras High Court in 
A.r.R. 1943 Mad 737.^ In that case the accused 
Nsas first charged for the offence of murder 
and the jury brought in a verdict of not 
guilty by a majority of six to three. Ho w'as 
ordei*od to bo retried. At the second trial the 
jury brought in a verdict of not guilty on 
the charge of murder, but brought in a 
verdict of guilty on the charge of causing 
grievous hurt by five to four. The learned 
Judge directed that he should bo re-tried on 
the charge of grievous hurt. 15eioro King J. 
w'hen the accused was put up for Ins trial, 
objection was taken to the maintainability of 
the trial in view of the provisions of S. 403, 
and the learned Judge sustained the objec- 
tion and ordered tho accused to bo ac- 
quitted. Tn his judgment the learned Judge 
cajne to tho conclusion that tlio oft'onco of 
grievous hurt was covered by S. 237 and 
W’as not a minor otlonco w'ithin the moaning 
of s. 2.T9, and ho took tho view tliat as 
S. 403 afforded a protection for offences in 
respect of which tho accused could have 
been cliargod undci* S. 237, the objection 
)ais6d by tho accused to tho trial must pre- 
vail. No\v, w'ith great respect to the learned 
Judge, ho did not at all consider tho question 
whether, wlion tho accused was being retried 
the learned Judge having disagreed with tho 

3. (’43) 30 Ain 1943 Mad 737 : 21‘2 IC 97, In rc 
Animughftm. 


majority verdict, it was a new trial within 
the meaning of S. 403, Criminal P, C. Nor 
do we appreciate or agree with the reasoning 
of the learned Judge as to the distinction 
between s. 237 and S. 238. The learned Judge 
seems to take the view that S. 403 only 
affords protection against the accused being . 
tried for the same offence or for offences, 
with which he might liave been charged 
under s. 237, but tho section affords no pro- 
tection against a new trial in respect of a 
minor offence under S. 238. As we have! 
ix)inted out, minor offences are included in 
the major offence, and if the accused is 
sought to bo tried at a new trial on a minor 
offence when ho has been acquitted on a 
major offence, he would be tried for the same 
offence as provided by s. 403 and the newi 
trial w'ould be barred under S. 403. There-1 
fore the protection given under S. 403 doesl 
not merely apply to coses falling under] 
S. 237, but also to coses falling under S. 23S. 

In tho case before us Divatio J. disagreed 
with the jury and ho was not of the opinion 
tliat the accused should not be retried under 
s. 308. The only reason why the learned 
Judge passed tho order of acquittal was 
liecauso he felt ho was Ixiund by the decision 
of Mirza J. That was the only impediment 
which came in the way of his oixlering a 
retrial. Now that we have held that the judg* 
ment of Mirza J. was wioiig.^e result must 
follow that the learned Judge liavlng dis- 
agreed with tho verdict of the jury under 
s. 308, there must bo a retrial of the accused. 
We therefore direct that the accused should be 
tried under S. 820 at tho cun'ent Sessions. 

Lokup J. — I agree and have nothing 
to add. 

Rajadhyaksha J. — I agree and have 
nothing to add. 

G.N, Retrial ordered^ 
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Income-tax Act (1922), Ss. 4 (3) (i) and 41 (1) 
— Charitable purpose explained ~ Trust for 
scholarships to family members is not for 
charitable purpose but is of private scope — 
Income of such trust is taxable at maximum 
rate under S. 41 (1). 

A charitable purpose which is not of a religious 
character rauet contain tlie element of bonenfing 
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the public. So that a trust, the object and scope of 
AThich is limited to the education of the members of 
a family, would not come within the definition of a 
oharitable purpose. Something which is for the 
benefit of the community of a Province is a matter 
of public utility. Public utility must always be a 
matter of degree, so that circumstances must be 
•examined to ascertain whether the section or class 
of the community to be benefited can be said to be 
X)ublio as opposed to being private. Hence a trust 
for the benefitx>f the members of a family or for 
the descendants or a named individual imports a 
conception of notion of something which is private 
and not something which is public: (’41) 28 A.I.R. 
1941 Mad. 535 (S.B.); (1942) 10 I.T. R. 512 (Cal.) 
und (’44) 31 A.I.R. 1944 Mad. 292, Ref. on.; Case 
law cotisidcred, [P 47 C 1,2] 

[The trust in this case, though educational in 
■character, was held to be of a private limited scope.] 

[P 46 C 2] 

The income of such a trust is taxable at the 
maximum rate under the firet proviso to S. 41 (1) 
•of the Act. [P 48 C 1] 

Sir Jamshedji Kanga and G. P. Mtirdcshwar 

— for Assessee. 

-V, C, Setalvad — for Commr. of Income-tax. 

Stone C. J. — This is a reference under 
s. 66 (1), Income-tax Act, 1922, The assess- 
ment year is the year 1939-40 in respect of 
the accounting year, which-in this case is the 
year ending 31st May 1938. The assessee is 
it) trustee, and the amount in dispute is the 
sum of Es. 1263, which is the income for 
the accounting year of a trust fund created 
by a settlement dated loth February 1924. 
The questions referred to us are as follows : 

“(1) Whether the income of the trust fund called 
ShriKailajeUmamaheshwar Vidya Nidhi is income 
•derived from property held under trust or other 
legal obligation wholly for charitable purposes with- 
in meaning of S. 4 (3) (i), Income-tax Act ? 

(2) Whether the income of the trust is taxable 
at the maximum rate under the first proviso to 
S. 41 (1) of the Act ?” 

The answer to the first question must 
depend solely on whether the trusts or the 
settlement are wholly for charitable purposes 
within the meaning of s. 4 (3) (i), Income- 
tax Act. That sub-section is as follows : 

“(3) Any income, profits or gains falling within 
the following classes shall not be included in the 
total income of the person receiving them ; 

(i) Any income derived from property held under 
trust or other legal obligation wholly for religious 
or charitable purposes, and in the case of property 
so held in part only for such purposes, the Income 
applied, or finally set apart for application, 
thereto.” 

At the- end of all the clauses of sub-s. 4 ( 3 ) 
there is the following definition of “charit- 
able purpose 

* ‘In this sub-section ‘charitable purpose’ includes 
relief of the poor, education, medical relief and the 
advancement of any other object of general public 
utility, but nothing contained in cl, (i), cl. (i-a) or 
cl. (ii) shall operate to exempt from the provisions 
of this Act that part of the income of a private 
religious trust which does not enure for the benefit 
of the public.” 


It is to be observed that this definition is 
not an exclusive or exhaustive one such as 
is to be found in many of the definitions 
contained in S. 2 of the Act where the u ord 
“means’' is used instead of the word “in- 
cludes.” The trust deed of 10th February 1924, 
is a settlement by two Brahmins of the one 
part and one; of them and four other persons 
(thereinafter called ‘the trustees’) of the other 
part. It recites that the donors La\'e given 
a donation of a sum of Indian Government 
Promissory Stock Note of Rs. 36,000, the 
interest of which is to be aj^propriated to 
awarding scholarships in accordance with 
cl. (12) (a) of the scheme written hereunder 
in para. 6 and a sum of Rs. 650 in cash to 
be utilised as directed in cl. ( 12 ) (b) of the 
said scheme. The operative imrt of the deed 
directs that the trustees are to hold the trust 
fund upon trust to administer and control 
the same and apply and devote the nett 
annual income of the said Vidya Nidhi in 
and towards the objects and purposes des- 
cribed and mentioned in and in accordance 
with the scheme hereunder written in para. 6, 
which scheme is to be considered as part 
and parcel of the deed. The first ten clauses 
and els. (16) and (17) of para. 6 deal with 
administrative matters. Clauses (ll), ( 12 ), 
(13), (14), (15), (18), (19), ( 20 ) and (21) are as 
follows : 

‘‘(11) (a) The interest accrued on the 36,000 
rupees in G. P. Stock Notes shall be utilised in 
awarding scholarships as shown in cl. (12) below 
to young men or women who are descendants of 
the Arurkar family (which expression shall mean 
descendants in the male line of Devapana Arur the 
founder of Shri Umamaheshwar Temple of Kailaje 
near Earkal, in South Kanara District . . . pro- 
vided always they bear good moral character and 
are otherwise deserving of encouragement. Pro- 
vided further that in the case of females the eligi- 
bility shall extend to only 3 degrees through male 
or female, computed from donor No. 1 (Venkatrao 
Narayan Arur). 

(b) In case the interest accrued on the Nidhi 
Fund is not exhausted by award of scholarships to 
deserving youths in the Arurkar family, as indi- 
cated in (a) above, the surplus if any up to 50 p.c. 
of it at the discretion of the trustees may be devo- 
ted to award scholarships to deserving applicants 
in the Saraswat community (owing allegiance to 
Shri Chitrapur Mutt) the balance if any being 
adde^ on to the corpus of the Nidhi. 

(12) (a) The inter^t on the Fund shall be dis- 
tributed in scholarships in the following manner: — 
i. 5 scholarships of the value of Rs. 5 each a 
month ; 

<ii. 3 scholarships of the value of Rs. 10 each a 
mouth ; 

iii« 1 scholarship of the value of Rs. 20 a month; 
and 

iv. 1 scholarship of the value of Rs. 25 a month. 

Provided, however, the trustees are empowered 
where necessary to accumulate two or more scho- 
larships in favour of one scholar or to split the 
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existing uumbfu- of scholarships into a greater 
number or to alter the amount or the number of 
(icbolarships in their discretion, after ascertaining 
the needs of the students. 

(b) The cash amount of Rs. 650 mentioned in 
para. 2 above shall be utilised for the award of the 
scholarships duly every month until the realisation 
of the half yearly interest on Rs. 36,000 in G. P. 
Stock Note and it shall be recouped as soon as the 
interest is realised and it shall be utilised for a 
similar purpose whenever necessary. 

(13) The scholarships contemplated are to be 
defrayed from the interest accruing on the Fund of 
Rs. 36,000. If after allowing the scholarships any 
surplus interest has accumulated, the trustees out 
of such accumulation may where necessary and 
expedient make reasonable advance of money to a 
scholar of the Arurkar family to start in life. The 
scholarships and the advance of money to start in 
life should be within the amount of interest accrued 
on the Fund of Rs. 36,000 without in any way 
affecting its corpus. 

(14) In the case of scholarships to youths, who 
are outside the Arurkar family os defined above in 
(11) (a) the trustees have power in fit cases to 
adopt measures to ensure return by the recipients 
of money spent on them from the Nidhi. And in 
the case of advance of money to youths to start in 
life as contemplated in cl. (13) above, the trustees 
shall take sufficient guarantee to secure the return 
of the amount. For these purposes suitable agree* 
ments in writing may be taken from such recipients 
or their guardians so as to ensure repayment of the 
money with or without interest and in such time 
and manner as the trustees deem expedient. The 
money so recovered shall be added to the corpus of 
the Nidhi. 

(15) The fund of the endowment is intended 
for help in education in Arts, Science, Industries, 
technical subjects like Engineering, Commerce, 
Agriculture, Medicine, fine arts like drawing, 
painting, photography, and any vocational studies, 
all which will be useful to the scholars to earn 
a decent livelihood. The trustees shall have the 
power of selecting the subject of study and the 
institution for it in particular cases, regard being 
had to the aptitude and constitution of the scholar. 
The age limit of the scholar is left to the discretion 
of the trustees. 

(IB) The trustees shall give due consideration to 
poverty, moral character, intelligence, aptitude and 
the physical fitness and constitution of the ap- 
plicant. 

(19) In case of competition for scholarships among 
two or more students, those who are nearer in 
blood to the Donors shall have preference over 
those who are more remote. 

(20) The scholarships will ordinarily be tenable 
in each case for one year only, but the trustees 
shall have power to continue it to the same reci- 
pient if he shows sufficient progress or in the 
opinion of the trustees deserves further encourage- 
ment. 

(21) The trustees shall have power at all times 
to discontinue the payment of any scholarships in 
cases of moral delinquency or deviation from the 
Kanatan Dbarma on the part of the recipient, the 
decision of trustees being final in the matter.’* 

No question arises with regard to this 
trust being for a religious iJurix)se, but it is 
submitted on behalf of the assessee that the 
trust is educational in character and, there- 
fore, is of a charitable purpose within the 


meaning of sub-s. 4 (3) (i) of the Act. Whilst 
reliance was placed upon the fact that by 
sub-cl. (ii) (b) of para. 6 of the trust-deed it 
is permissible to award scholarships outside 
the Arurkar family, provided that the ap- 
plicants are deserving and in the Saraswat 
community, it is not suggested that any 
part of the Rs. 1263 was so applied. Looking 
at the scheme of the trust-deed as a whole, 
it is clear that the dominant object is the 
provision of scholarships for young members 
of the Arurkar family, in the case of females 
limited to three degrees of relationship from 
the donor. The power to use surplus income 
for scholarships for deserving members of 
the Saraswat community and the power to 
make advances to enable a start in life to 
be made by a scholar are subsidiary objects. 
In niy opinion the trust though educational 
in character is of a private and limited 
scope. Great reliance was placed by Sir 
Jamshedji Kanga on behalf of the assessee 
on the English case in (1944) 60 T. h, R. 486,^ 
which if the laws of India and England 
were the same, it would be difficult to dis- 
tinguish from the present case. In that case 
there was a bequest in the will of the testator 
for the benefit of the children of three 
designated persons in the following terms : 

“for the Education of C and P and M children, but 
C and P children aro to have tbo prefeienoe as 
scholarships for the time thought best by the trustees 
not over the age of 26 years. It is not to be used as 
a pension or income for any one and is to be heldas 
scholarships at the pleasure of the trustees. It is to 
be used to fit the children as servants of God seiv- 
iug the nation not as students for research of any 
kind.” 

There were living twenty-eight persona 
who could qualify as members of the class 
in that case and Cohen J. felt himself bound 
by the earlier English cases to which he 
referred and came to the conclusion that he 
hod no other course than to hold that the 
trusts in that case were charitable. Since 
this case was argued before us and we 
reserved our judgment upon it, (1944) 60 
T. L. R. 435^ has been taken to the CJourt of 
Appeal in England where it was overruled. 
No report of the decision of the Court of 
Appeal has yet reached this country. How- 
ever. as Mr. Setalvad on behalf jaf the 
Crown has pointed out, the conception of 
charitable purposes in England and in India 
is not necessarily the same. In England a 
great array of judicial decisions have inves- 
ted the Statute of Elizabeth with an impos- 
ing mantle of judge-made law', into wtoh 
is woven the legal conception of charity. In 

1. (1944) 60 T. L. R. 435, Ovemtlcd in (1946)1 
Ch. 123, In ro Compton : PowoU v. Compton, 
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India the popular notion of a charitable 
purpose is almost unlimited in its scope. 
But during the last eighty years numerous 
statutes concerning taxation, civil procedure, 
transfer of property and charitable endow- 
ments have laid down a legal conception of 
charitable purposes so far as those statutes 
are concerned, which considerably curtails 
the popular ideology of what is charitable. 

The earliest statute appears to be the 
Civil Procedure Code of 1857. In the Code 
of 1877 the expression used is a trust for 
public charitable purposes ; in the Transfer 
of Property Act of 1882 the restrictions im- 
posed by certain sections of that Act “shall 
not apply to property transferred for the 
benefit of the public, for the advancement 
of religion, knowledge, commerce, health, 
safety or any other object beneficial to man- 
kind;” in the In^rae-tax Act of 1886 by 
sub-s. 5 (l) “nothing in s. 4 shall render 
liable to tax .... any income derived from 
property solely employed for religious or 
public charitable purpose;” in the Charitable 
Endowments Act of 1890, s. 2 “charitable 
purpose” includes “relief of the i) 0 or, educa- 
tion, medical relief and the advancement of 
any other object of general public utility, 
but does not include a purpose which relates 
exclusively to religious teaching and wor- 
ship;” in the Civil Procedure Code of 1908, 
S. 92, which concerns the commencement of 
proceedings for an alleged breach of express 
or constructive trusts “created for public 
purposes of a charitable or religious nature;” 
in the Income-tax Act of 1918, S. 3 (2) pro- 
vides that the Act .shall not apply to certain 
classes of income including income derived 
from property held under trust or other legal 
obligation wholly for religious or charitable 
purposes and in that section “charitable 
purpose” includes relief of the poor, educa- 
tion, medical relief and the advancement of 
any other object of general public utility. 
The preamble to the Charitable and Religi- 
ous Trusts Act of 1920 refers to trusts 
‘created for public purposes of a charitable 
or religious nature.” In the Income-tax Act 
of 1922 the definition of “charitable purpose” 
contained in s. 4 (3) (ix) is the same as that 
in the 1939 Act quoted above without the 
quahfication that nothing contained in cl. (i), 
cl. (l) (a) and cl. (ii) shall operate to exempt 
from the provisions of this Act that part of 
the income of a private religious trust which 
does not enure for the benefit of the public. 

In my opinion, looking at the definitions 
in the various Acts, a charitable purpose 
which is not of a religious character must 


contain the element of benefiting the public. | 
So that a trust, the object and scope oi' 
which is limited to the education of the 
members of a family, w'oukl not come with- 
in the definition of a charitable iDurpose con- 
tained in the Income-tax Act either as it 
stoood in 1922 or as amended in 1939. What 
W’e have to do is to construe the statute, no 
doubt the public nature of the trust can be 
satisfied by benefit conferred on a substan- 
tial section of the community. In 41 Bom. 
L. R. 1150,^ a person w'ho owned a press and 
a newspaper created a trust by his will in 
respect thereof "to maintain the said press 
and newspaper in an efficient condition, and 
to keep up the liberal policy of the said 
newspaper, devoting the surplus income of 
the said press and new'spaper after defray, 
ing all current expenses in improving the 
said newspaper and placing it on a footing 
of permanency.” Delivering the judgment 
of the Judicial Committee Sir George 
Rankin said (page 1159) : 

“But their Lordships, having before them mate- 
rial which shows the character of the newspaper as 
it was in fact conducted in the testator’s lifetime, 
have arrived at the conclusion that questions of 
politics and legislation were discussed only as many 
other matters were in this paper discussed, and 
that it is not made out that a political purpose was 
the dominant purpose of the trust. 

They think that the object of the paper may 
fairly be described as ‘the object of supplying the 
Province with an organ of educated public opinion’ 
and that it should prima facie be held to be an 
object of general public utility.” 

That case decides that something which 
is for the benefit of the community of a 
Province is a matter of public utility. Public 
utility must always be a matter of degree, 
so that circumstances must be examined to 
ascertain whether the section or class of the 
community to be benefited can be said to 
be public as opposed to being private. In 
my opinion a trust for the benefit of the 
members of a family or for the descendants 
of a named individual imports a conception 
or notion of something w'hich is private and 
not something which is public. This view is 
supported by various cases in the Indian 
High Courts and in particular by (1941) 9 

1. T. R. 375,^ (1942) 10 I. T. R. 512^ and (1944) 

2. (’39) 26 A. I. R, 1939 P. C. 208 : I.L.R. (1939) 
Lah. 475 : I. L. R. (1939) Kar. P. C. 337 : 66 
I. A. 241 : 182 I. C. 882 : 41 Bom. L. R. 1150 
(P.C.), Trustees of Tribune Press, Lahore v. Com- 
missioner of Income-tax, Punjab. 

3. (’41) 28 A. I. R. 1941 Mad. 535 : I.L.R. (1941) 
Mad. 862 : 196 I. C. 13 : (1941) 9 I. T. E. 375 
(S.B.), Commr. of Income-tax, Madras v. Jamal 
Mahamad. 

4 . (’42) 1942-10 I. T. R. 512 (Cal.), In re Mercan- 
tile Bank of India (Agency) Ltd. 
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12 I. T. R. 170.^ Accordingly, in niy opinion, 
the first question should he answered in the 
negative. With regard to the second ques- 
tion, I have had the advantage of reading 
Die judgniont about to he delivered by tny 
llearned l)rotlicr Kania with which I entirely 
jagree and there is notiiing I desire to add 
^witli regard to the second question beyond 
what is stated by liim. I agree that the ques- 
tion should be answered in the affirmative. 


Kania J. — The first question submitted 
by the Tribunal for the Court's opinion in- 
volves the true construction of the expression 
‘charitable objects” within the meaning of 
iS. 4 (3) (i), Income-tax Act, and the decision 
whether the settlement in question results 
in vesting the trust proi^erty in the trustees 
wholly for charitable objects. In respect of 
the first i)oint it has been argued on behalf 
of the assessee tliat relief of the ix)or, educa- 
tion and medical relief are by themselves 
objects of charity, and the words ‘‘advance- 
ment of any other object of general public 
utility” denote a class by itself. The couten- 
tion is that for the relief of poor, education 
and medical relief the element of imblic 
l)enefit is not required, because those objects, 
even when limited to a small class or even 
a family, are recognised as conducive to 
general public benefit. In this connexion 
counsel strongly relied on (1944) CO T. Jj. R. 
485.^ In that case Cohen J. liad occasion to 
consider a bequest in the following terms : 

”... the money whicli was not brought intotho 
family by my mother is to be invested . . . under a 
trust for over . . . for (he education of C and P and 
M children, but C and P children are to have the 
preference as scholmsbips for the time thought best 
|jy the trustees not over the age of 26 years. It is 
not to be used as a pension or income for any one 
and is to bo held as scholarships at the pleasure of 
the trustees. It is to he used to fit the children as 
servants of God serving the nation not as sliidonts 
for research of any kind . . 


The testatrix defined c, r and m children as 
the lawful descendants of three specified 
]>er3on3. Of those three ix3rsons there were 
living at the date of tlie summons twenty- 
cigbt lawful descendants, all of whom wore 
uot yet twenty-six years old. The learned 
Judge at first notices ( 1802 ) 7 ves. 423,® (1810) 
17 ves. 371^ and (1877) 7 di. d. 745 .® In the 
first two cases a bequest for the benefit of 
the testator s ix)or kinsmen and kinswomen 

5. (’44) .31 A. I. R. 1944 Mad. 292 : I.Tj.R, (1044) 
Mad. 637 : (1944) 12 I. T. R. 179. Commr of 
Income-tax, Madras v. Aga Ahhns Ali Sliirazi 

6. (1802) 7 Ves. 423. White v. White. 

7. (1810) 17 Ves. 371, Atlorney-Gencral v. Price 
8 (1677) 7 Ch. ]). 745 : 47 I. J. Ch. 5G9 : 26 

M l -^borne\ -General v, 

Jiuke of bodhumberland. 


and among their offspring in perpetuity 
was upheld. In the last case the bequest 
was considered to contain a general charit- 
able intent and preference was given to the 
poor relations of the settlor. The next ix)mt 
considered by the learned Judge was whether 
there was a difference between cases of 
ix>verty and cases of education. Relying on 
hsco) 4 ch. A. 722® in which the bequest of 
lands to the college for the only use, educa- 
tion in piety and learning of ten descendants 
of the brothers and sisters of the testator 
and of his two wives and in default of such 
to their poor kindred, was upheld as acharit- 
able bequest, he held that the same principle 
applied to education also. From the judg- 
ment of Cohen J. it is clear (as he in terms 
stated) tliat but for tlie current of authorities 
which compelled him to hold that the trust 
was a valid charitable trust he would have 
lield otherwise. 0 


On tlie other side it is contended that on 
the construction of the word “charity” Eng. 
lish decisions are of no use here. As pointed 
out by the Privy Council in 47 Bom. L. R. 
233,’® the meaning of the word “charity” in 
ICngland has developed according to the de- 
cisions of English Courts and there is no ' 
statute which defines that word. It was 
IJointed out that where, as in India, there 
exists a statute which in terms defines the 
word “charity,” it is improper to attempt 
to go through a series of Englisli cases to 
find out the meaning of the woi*d "charity.” 
As regards the definition of “charity” con- 
tained in the judgment of Lord Moonaugh- 
ten in 1891 A. c. 631,” it was ix)inted out 
that, in India, the last heading, instead of 
being "for purposes beneficial to the com- 
munity,” was (as found in s. 4 (3) ) “for the 
advancement of any other object of general 
public utility.” and tlie inclusion of the 
word “public” was of imixirtance. In that 
case the Court hold that the object of the 
settlement was to benefit the poor agricul- 
turists. It was cliarituble both under the 
heading “relief of ix>or” and as the advanoe- 
mont of an object of general public utility. 
Having regard to those ol>servations it was 
urged that the Court should not consider 
the halting decision of Coh en J. in (1944) GO 

9. (1869) 4 Gh. A. 722:38 L..T, Oh. 656, Attorney- 
General V. Sidney Sussex College, 

J- ^ ^ (19^3) 

Bom 153: 71 I. A. 159; 47 Bom.L.R. 233 (P.C.). 

All India Spinners Association v, Commissionere 
of Income-tax. 


1 1. (1891) 1891 A. C. 631 : 61 L. J. Q. B. 265 : 
u5 L* r. 021, Commis^ionors for sp^al purpose 
of the Income-tax v. John Fredrik rcmsol 
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T. L. R. 435^ as binding. It was argued that 
on a plain construction of the definition of 
‘charitable objects’ given in the Indian In- 
come-tax Act the Court should construe the 
words “relief of the poor, education and 
medical relief” as relating also to a section 
of the public at least, because in the last 
clause the words are “anj’ other object of 
general public utility.” It was contended 
that the iDrevious words should be construed 
ejusdem generis. It had to be conceded 
that although the words “general public” 
'grima facie would mean the public at large 
and not merely a section, in view of the de- 
cision of the Privy Council in 41 Bom. L. e. 
IISO'' if the object of the charity was to 
benefit a fairly large number of public it 
was sufficient. In that case the spreading of 
news amongst the Eiiglish-reading public of 
the Punjab was considered an object falling 
under the class “for the advancement of any 
other object of general public utility.” It 
was further pointed out that in (l94l) 9 
I. T. R. 375^ a Full Bench of the Madras 
High Court had held that a settlement for 
the poor relations of the settlor did not fall 
under s. 4 (3) (i), Income-tax Act, and that 
case was followed by the same Court in 
(1944) 12 I. T. R. 179.® In the same way the 
Calcutta High Court in (1942) lo i.T.R. 512^ 
held that relief of poor must be also of the 
public or a specific section of it, and if it 
was limited to a family, it was not for a 
charitable object within the meaning of s. 4 
(3) (i). Counsel further relied on S. 14, T. P. 
Act, which contained the rule against per- 
petuity. The exception is provided in res- 
pect of charity in S. 18 in these terms: 

“The restrictions in S. 14. . . shall not apply in 
the case of a transfer of property for the benefit of 
the public in the advancement of general know- 
ledge, commerce, health, safety or any other object 
beneficial to mankind.” 

It was contended that having regard to 
this provision in the Transfer of Property 
Act unless the settlement was for the bene- 
fit of mankind and was covered by the 
words of s. IS, the transfer would be bad in 
law and no question could arise under the 
Income-tax Act in respect of the income of 
such settlement beyond the period prescrib- 
ed by s. 14, T. P. Act. In my opinion the 
arguments advanced on behalf of the Com- 
missioner are sound. In England there is 
no definition of “charity” and the meaning 
of that word, attempted to be extended 
by judicial decisions, is not helpful, when 
we are considering specific sections of the 
Income-tax Act. The observations of 
Lord Wright in 47 Bom.L.R. 233’® must be 
1946 B/7 & 8 


accepted as final in that connexion. I should 
point out that the definition of charitable 
objects in the Income-tax Act is an inclusive 
definition and therefore cannot be consider- 
ed an exhaustive one. The Privy Council 
have considered the word “public” as im- 
portant in that definition. The sections of 
the Transfer of Property Act are also 
material to be considered, because when the 
Legislature thought of saving transfer of 
property in perpetuity it saved only such 
transfers whose object was the benefit of 
public. Private settlements for the relief of 
poor relations, or for the education and 
medical relief of members of the family, 
would therefore be excluded, under the 
Transfer of Property Act, from the class of 
charitable settlements. The two Madras and 
the Calcutta cases mentioned above also 
show that Indian High Courts have con- 
strued the words ‘charitable objects’ as 
limited to settlements made for the benefit 
of a section of the public only. They have 
excluded settlements made for poor relations 
of the family from the class of settlements 
saved from taxation under the Income-tax 
Act. I agree with that view on the principle 
that in the construction of an All India Act, 
so far as possible, there should be unifor- 
mity, and unless the Court was clearly of a 
different view an interpretation by one 
Court should be followed by others. I think 
we should also accept the construction put 
by the other Courts on those words in this 
case. The decision of Cohen J. is not bind- 
ing on this Court and the learned Judge 
himself arrived at a conclusion against his 
own personal convictions, because he felt 
bound by the authorities in England. That 
decision has now been reversed by the Court 
of appeal. In my opinion, therefore, to ex- 
empt the income from taxation, on the true 
construction of the settlement in question, 
the Court must find that the object of 
education was for a section of the public at 
least. The settlement may claim exemption 
in that case, even though the members of 
the family may be given preference in the 
selection of scholars. 

In respect of the question of construction 
of the trust deed the relevant portions are 
set out in the judgment of the learned Chief 
Justice. It was argued on behalf of the as- 
sessee that the name itself indicates that it 
is an education fund, not limited to the 
members of the family. That argument 
cannot help in the true construction of th^ 
deed of settlement because the Court has to 
find whether the property is held under 
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trust wholly for charitable purposes. Counsel 
for the assessee relied on cl. 2 to show that 
in the recital it was stated that interest of 
the fund was to be appropriated in award- 
ing the scholarships mentioned in cl. 12 (a) 
of the scheme (written hereunder in para. 6) 
and that under cl. 12 there was no restric- 
tion to give the scholarshii:)s only to mem- 
bers of the family. While cl. 12 mentions 
how many and what amounts were to be 
given, it does not indicate to whom the same 
were to be given. This argument, therefore, 
does not help the assessee. The relevant 
clause is cl. 5 where it is expressly stated 
that the amount was transferred to the 
trustees “upon trust to collect the interest of 
such investments upon trust to apply anti 
devote the net collections in the manner set 
out in cl. 6.” Lower down in the same clause 
it is stated that the trustees stood possessed 
of the fund upon trust to administer and 
control the same and apply and devote the 
net annual income in and towards the 
objects and purposes described in cl.G. It is, 
therefore, necessary to turn to cl. 6 to find 
out the objects for which the income was to 
be spent. It is clear that in the scheme, 
cl. 11 first prescribes the obligation on the 
trustees to award scholarships as shown in 
cl. 12 to any men or women who are descen- 
dants of the Arurkar family of which a 
genealogical tree was annexed as No. 2 to 
the scheme. That is an absolute obligation. 
It is true that the eligible i')er3ons must have 
good moral character and should otherwise 
be deserving of encouragement. But these are 
general words of qualifications. Sub-clause 
(b) is a matter of discretion left to the 
trustees and contains no obligation on them 
to apply the 5C1 i)er cent, of the surplus for 
giving scholarships to applicants of Saraswat 
community. If the trustees do not act under 
this clause, the balance of the income must 
go to augment the fund of the endowment. 

Counsel for the assessee strongly relied on 
cl. 15 for the contention that the fund of the 
endowment was intended for the education 
of the public. At one time I was impressed 
by the words of that clause considerably. A 
close scrutiny, however, shows that even 
there it was provided that the education was 
to be in an institution which will bo useful 
to a scholar to earn a decent livelihood. The 
repeated use of the word “scholar" three 
times in that clause indicates that the scho- 
lar was to be one defined in the previous 
cV 11, and I am unable to read that word 
as importing a scholar from the public at 
large, or as referring to a scholar of tho 
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Saraswat Hindu community only. It is fur- 
ther provided in cl. 19 that in case of com- 
petition for scholarships between two or 
more students those who were nearer im 
blood to the donors should have preference 
over those more remote. Reading the scheme 
as a whole it seems to me that this settle, 
ment was for awarding scholarships to the' 
members of the Afurkar family, and to em- 
phasize this object the genealogical tree was 
annexed to the scheme. I do not think the 
number of those eligible at the date of the 
settlement matters, because the initial object 
is for the benefit of the descendants of 
named persons, and under the circumstances 
the idea of benefiting a section of the public 
in any way is excluded. It has been recog- 
nized that the line dividing public and pri- 
vate settlements is difficult to define, but on- 
a true construction of this deed it seems 
clear that the settlement was for the educa- 
tion of the members of th& Arurkar familjr 
of which Devappaya was the founder. On 
the true construction of the words “charit- 
able objects" therefore this settlement does 
not fall within the class of excepted settle- 
ments under the Income-tax Act. 

Moreover, the woi*ds of s. 4 (3) (i) i-equire- 
that the settlement should bo whoUy for 
charitable purposes. Clause 18 of the scheme 
allows the trustees, out of the accumulations 
of interest, whore necessary and expedient,, 
to make a reasonable advance of money to 
a scholar of Arurkar family to start in life. 
Although under cl. 14 it is provided that 
sufficient guarantee should be taken to secure 
the return of the amount, it is clear that 
cl. 13 provides an object which is clearly not 
a charitable one. To start a person in life 
cannot be considered a charitable object, 
within the meaning of the Income-tax Act 
That loan again is limited to scholars of the 
Arurkar family. It is, therefore, clear that as 
this is one of the objects of the settlement 
mentioned in tho scheme, the property is 
not held by the trustees for wholly ebarit- 
able objecte. Under the circumstances the 
income cannot be exempted under S. 4 (3) of 
the Act. I therefoio agi'ee that the first ques- 
tion should be answoi'cd in the negative. 

The second question relates to tho maxi- 
mum tax levied on the income in the hands 
of the trustees under s. 41 (i) of the Act. 
The total income of the fund is Es. 1263, As 
the same is below the minimum limit, ordi- 
narily, it would have been exempt from tax. 
Counsel on behalf of the assessee contended 
that if this trust-deed was void the trustees 
sliould be assessed ns individuals in their own 
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right and they cannot be assessed at the 
highest rate under S. 41, sub-s. (l). That argu- 
ment cannot be accepted because S. 14, T. P. 
Act, does not invalidate the settlement as 
a private settlement for the life of the bene- 
ficiaries in existence at the date of the trans- 
fer. Those beneficiaries are determined, but 
having regard to the words used in cl. 12 
of the scheme it cannot be stated that the 
beneficiaries have any specified interest. The 
trustees are given power to select out of those 
eligible persons scholars to whom they would 
give scholarships, and the amounts of the 
scholarships are also left, under cl. 12, to 
their discretion. They are at liberty to re- 
duce the amount or group together several 
scholarships and make it into one scholar- 
ship for an individual scholar. Under the 
circumstances the case clearly falls under 
S. 41 (l). It was argued that on the exercise 
of discretion by the trustees the names and 
shares of the beneficiaries wiU get deter- 
mined. That however is a wrong approach, 
because the question is not about the posi- 
tion arising after the trustees have exercised 
their discretion, but whether on a perusal of 
the trust-deed the beneficiaries and their in- 
dividual shares can be determined, I there- 
fore think that the Tribunal was right in its 
conclusion and the answer to the second 
question should be in the affirmative. 

Per Curiam. — The assesses must pay 
the costs of the reference. 

R.K. Beference answered. 
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V. 

Commissioner of Income-tax. 

Income-tax Reference No. 28 of 1945, Decided on 
27th March 1944, 


Income-tax Act (1922), Ss. 4 (3) (viii) and 
2 (1) — Agricultural income — Assessees manag- 
ing agents of company exempted for part of 
income as derived from agriculture — Agents 
renaunerated by commission on percentage 
basis subject to certain minimum commission 
— Remuneration held not exempt under 
S. 4 (3) (viii). 

The assessees were the managing agents of a com- 
pany. They were appointed managing agents under 
a contract under which they were to get a commis- 
sion at the rate of ten per cent, per annum on the 
annual nett profits of the company, provided that 
such commission was not in any year to amount to 
a sum less than rupees ten thousand. The 
company derived its income from several sources, 
one of which was manufacture of sugar. The cane 
that was used in manufacture was partly grown on 


the company’s own farms and partly bought from 
out^ide. A part of the company’s income from this 
source, i. e., the part that was attributable to the 
manufacture from the cane grown on the company’s 
farms was exempted from income-tax, under Sec- 
tion 4 (3) (viii) of the Act, as agricultural income 
within the meaning of S. 2 (1). The assessees con- 
tended that as under their managing agency agree- 
ment they were entitled to a percentage of the nett 
profits of the company, the remuneration received 
by them, so far as the same could be apportioned 
for work done in respect of agricultural business 
of the company, was agricultural income: 

Held that since the ten per cent, were not neces- 
sarily payable out of the profits if in any year the 
company made no profits, this sum bad to be paid 
by the company, even out of its capital. Therefore 
on the face of this clause itself, there was nothing 
to connect it necessarily with the agricultural in- 
come of the company. Under the terms of the 
managing agency agreement, the balance of the 
agricultural income in the hands of the com- 
pany was not to be divided between the company 
and the managing agents in a stated i propor- 
ion. It could not be stated that the managing 
agents received any portion of the agricultural in- 
come, when they received remuneration for services 
rendered for managing the affairs of the company, 
only one part of whose business was agriculture. 
The remuneration was, therefore, not exempt from 
assessment under S. 4 (3) (viii): (’44) 31 A. I. R. 
1944 Bom. 5 and (1919) 2 Ch. 254, Ex-pl. and 
Disii7ig.;(1938)2K.B.220and (’43) 30 A.I.R. 1943 
P. C. 20, Rel. on. [P 54 C 1; P 55 C 1; P 56 C 1] 

Sir J amshedji Kanga — for Assessees. 

M. C. Setalvad and G. N. Joshi 

for the Commissioner. 

Kania J. — This is a reference made 
under s. 66 (l), Income-tax Act, by the Tri- 
bunal of appeal. The question submitted for 
the Court’s opinion is in these terms: 

“Whether in the circumstances of this case, that 
portion of the income received by the assessee from 
the principal company of Marsland Price & Co., 
Ltd., which is proportionate to the agricultural in- 
come earned by the principal company is agricul- 
tural income, within the meaning of S. 2 (1), 
Income-tax Act, 1922, and exempt from assessment 
under the provisions of S. 4 (3) (viii) of the Act?” 

The relevant material facts are these: The 
assessees, a limited company, are the manag- 
ing agents of Messrs. Marsland, Price & Co., 
Ltd., (referred to as the principal company 
in the reference). The assessees were ap- 
pointed managing agents under a contract. 
Clause 2 of 4;hat contract is as follows : 

“A commission at the rate of ten per cent, per 
annum on the annual nett profits of the said com- 
pany after making all proper allowances and deduc- 
tions from revenue for working expenses chargeable 
against profits but without making any deduction for 
depreciation or in respect of any amount carried to 
reserve or sinking fund or any payment on account 
of super-tax or any deduction for expenditure on 
capital account, provided that such commission 
shall not in any year amount to a less sum than 
rupees ten thousand.” 

The original agreement was between the 
principal company and the Tata Construc- 
tion Co., Ltd., which was the trade name of 
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the assessecs, before the one now adopted 
by them. The principal company derives its 
income from several sources, one of which 
is manufacture of sugar. The cane that is 
used in manufacture is partly grown on the 
company’s own farms and partly bought 
from outside. In the statement of case it is 
noted that a part of the principal company’s 
income from this source, i. e., the part that is 
attributable to the manufacture from the cane 
grown on the company’s farms is exempted 
from income-tax, under S. 4 (3) (viii) of the Act 
as agricultural income within the meaning 
of S. 2 (l). The assessees contend that as under 
their managing agency agreement they are 
entitled to a percentage of the nett profits 
of the lU'incipal company, the remuneration 
received by them, so far the same can be 
apportioned for work done in respect of 
agricultural business of the principal com- 
pany, is agricultural income. It is contended 
that an agreement containing a clause for 
remuneration similar to the one before us 
has been held to be an agreement for parti- 
cipation in profits between the share-holders 
and the managing agents. It was, therefore, 
argued that when their share of profits was 
received by the assessees, the character of 
the receipt was not changed and it continued 
to be agricultural income. In support of 
this contention it was argued that in the 
assessment of the principal company an ap- 
portionment of the expenses between its 
agricultural business and other business was 
made by the taxing authorities. Therefore, 
as the expenses of the agricultural business 
would include a proportionate payment to 
the managing agents, that payment in the 
hands of the managing agents should be 
considered agricultural income and exempt 
from tax. In support of the first conten- 
tion that an agreement of this kind is an 
agreement for participation in profits, our 
attention has been drawn to 45 Bom. 
L. R. 951.^ That was a reference made 
to the Court for deciding whether the remu- 
neration payable to the managing agents was 
to be ascertained before or after deduction 
of the excess profits tax payable by the 
in’incipal company. That case did not deal 
with the nature of the receipt of the remu- 
neration by the managing agents. The clause 
about the remuneration was substantially 
the same as in the present case. On the con- 
struction of the agreement, the Court held 


1. (’44) 31 A. I. R. 1944 Bom. 5 : I. L. B. (1944) 
Bom. 105 : 213 I. C. 276 : 45 Bom. L. B. 951, 
Wfilcband & Co., Ltd. v. Hindustan Construction 
Co., Ltd. 


that it was a profit-sharing agreement and 
the intention of the parties was that remu- 
neration of the agents was to be calculated 
after the excess profits tax payable by the 
principal company was deducted out of the 
profits. The Court considered three English 
decisions on the question w’hether the exc^ 
profit tax should be deducted before ascer- 
taining the profits divisible between the 
company and the managing agents. I do 
not thinlc that that case is helpful to the 
present discussion as the point before the 
Court was quite different. The Court pointed 
out that the decision must rest on the true 
meaning to be given to the agreement 
between the parties as to the stage at which 
the division of profits was to be made. 

In (1919) 2 ch. 254,^ there was an agree- 
ment under which the defendant was ap- 
pointed the w’orks manager of the business 
of the plaintiff company at a salary. The 
company agreed also to pay him at the end 
of each business year of the company and 
within seven days of the holding of the 
annual general meeting a further sum by 
way of commission being a percentage upon 
the nett profits for the year. There w'as a 
proviso that the certificate of the company's 
auditors should be conclusive as to what 
constituted the nett profits at the end of any 
such business year. The Court had to construe 
the meaning of the words "nett profits.** 
The question before the Court was whether 
in arriving at the nett profits the excess 
profit duty which was a debt of the company 
to the Crown should be deducted first. The 
Court came to the conclusion that the excess 
profit duty should be deducted before the 
nett profits, a percentage of which was to 
be paid to the works manager, came to be 
determined. The Court emphasized that the 
facts, that payment was to be made within 
seven days of the holding of the meeting 
and that certificate of the auditors was to be 
conclusive, showed that the nett profits in- 
tended to be divided on a stated percentage 
basis wore the nett profits arrived at after 
deducting the excess profit duty. It was 
observed that excess profit duty was, for the 
purpose of ascertaining what was payable 
to the shai'e-holders of the company, an out- 
going, and had to be paid before it could be 
ascertained what wore the profits distribut- 
able amongst the share-holders of the com- 
pany by way of dividend. This case is also 
on the question of determining the amount 
of profits out of which remuneration agreed 

2. (1919) 2 Ch. 264 : 88 L. J. Ch. 898 : 121 L. Xi 
9, Patent Castings Syndicate, Ltd, v. Etheringtpa. 
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to be paid on a percentage basis was to be 
calculated. It has no bearing on the con- 
struction of the clause here. 

British Sugar Manufacturers, Ltd. v. 
Harris^ is material for the proper ap- 
proach to the question of profits. In that 
case a company carrying on a manu- 
facturing business agreed with two other 
companies to pay them a stated percentage 
, of its nett profits, in consideration of their 
giving to the company the full benefit of 
their technical and financial knowledge and 
experience. The nett profits were to be as- 
certained after payment of all expenses of the 
company and after providing for interest on 
debentures but before making any provisions 
for depreciation and in case of dispute as to 
these amounts, the certificate of the auditors 
Avas to be final and binding. It was held that 
in computing its jirofits for the purposes of 
income-tax, the company was entitled to 
deduct the sums so paid as being money 
wholly and exclusively laid out or expended 
for the purpose of trade. In other words the 
decision was that although it was an agree- 
ment to pay a stated percentage of the nett 
profits, having regard to the particular clause 
it was not a profit-sharing agreement and 
the amounts paid to the two companies were 
to be treated as expenses of the principal 
company. Greene M. K. at p. 1G4 considered 
the distinction between a case of service and 
a case of payment by participation in pro- 
fits. It was pointed out that in order to be 
real participant in the profits there would 
be one profit fund only. There would not be 
two profit funds to be ascertained for differ- 
ent purposes. There would be one profit 
fund, and nobody would have any interest 
in anything until that profit fund was as- 
certained and fell to be divided. It was 
pointed out that that was not the position 
in the case before the Court. By the terms 
of the agreement two funds of the so-called 
profits came into picture. The first was a 
fund which was to be ascertained for the 
purpose of calculating 20 per cent, payable 
to the companies who rendered services. In 
that fund, as such, the shareholders had no 
concern. It was used for the purpose and 
only for the purpose of ascertaining what 
Avould be paid to the service rendering com- 
panies. When that amount was ascertained 
the fund ceased to have any usefulness at 
all, and it next became necessary to ascertain 
what were the divisible profits and for that 
purpose to take another account, which not 

377*39) 1939-7 1.T.R. 101 : (1938) 2 K.B. 220 : 107 

L. J.K.B. 472 : lo9L.T. 365 : (1938) 1 AlI.E.R. 149. 


only would bring in depreciation but would 
also take into account the sum that hafl 
been paid to the service rendering com- 
panies. 

Strong reliance was placed on this case 
to show that it was not a lU’ofit-sharing 
agreement, as contended by the principal 
company. In the present case the clause 
about remuneration is distinctly framed so 
as to create an artificial account, the result- 
ant profits of ten per cent, of which have 
to be paid to the assessees by the principal 
company for their remuneration. Once that 
is paid the account so prepared had no fur- 
ther utility for the shareholders. A totally 
different account, which w'ould include items 
of depreciation, the amount carried to reserve 
fund, sinking fund, and deductions for ex- 
penditure on capital accounts, in particular, 
will have to be prepared and after making 
all these"71eductions the nett profits divisible 
amongst the shareholders will be ascertain- 
ed. (1939) 7 I. T. R. lor^ is again useful to 
explain certain observations of Lord !Mac- 
millan in 58 I. A. 239* at p. 251. In that case 
Lord Macmillan had observed that a pay- 
ment out of profits and conditional on 
profits being earned, cannot accurately be 
described as a payment made to earn pro- 
fits. It assumes that profits have first come 
into existence. But profits on their coming 
into existence attract tax at that point, and 
the revenue is not concerned with the subse- 
quent application of profits. Greene M. B. 
explained those observations as referable to 
profits ascertained at two different stages 
and the misunderstanding caused by reading 
the word “profits” as meaning the same 
thing in all the circumstances. He observed 
as follows (p. 107) : 

“It is to be observed that Lord Macmillan in 
that paragraph was clearly using the word ‘profits’ 
in one sense and one sense only; he was using it in 
the sense of ‘the real nett profit’ to which Lord 
Maugham referred. That he was doing that is, I 
think, abundantly clear when the nature of the 
contract there in question is considered, which was 
merely a contract under which a percentage of 
profits was payable by .the railway company to the 
•French Government. There was no question of 
services or anything of that kind in the ease; it was 
merely a sum payable out of profits.” 

Having regard to these observations it is 
next necessary to consider the exact import 
of the clause about remuneration between 


the assessees and the principal company. 
The question is whether the remuneration is 
agricultural income, which is defined in 
section 2 (l) as 

4. (’31) 18 A.I.R. 1931 P. C. 165 : 54 Mad. 091 : 
58 I, A. 239 : 132 I. C. 619 (P.C.), Pondicherry 
Ry. Co. v. Income-tax Commissioner. 



64 Bombay Puemier Construction Co. v. I.-T. Commu. (Kania J .) A. 1. R. 


‘ anj rent or revenue derived from land which is 
used for agricultural purposes, and is either assess- 
ed to land-revenue in British India or subject to a 
local rate assessed and collected by otticers of the 
Crown as such.” 

Under the agreement the managing agents 
rould he imrticipators in profits, as ordi- 
narily understood, perhaps, if they divided 
in a stated percentage an agreed fund. They 
could not be participators if the profits divisi- 
ble amongst the shareholders constituted one 
fund and they got a percentage of a fund 
■which was differently calculated and there- 
fore in fact a different fund. It must first 
be noticed that the ton per cent, are not 
necessarilj'’ payable out of the profits. It is 
a calculation to be made on the annual nett 
profits. The nett profits arc, again, not what 
one ordinarily finds in the company’s balance 
sheets. They are nett profits only for the pur- 
pose of calculation, to be worked out strictly 
on tlio lines specfically mentioned in that 
clause. It is obvious that several deductions 
which are not permitted under tlio clause 
would l)e made in preparing the balance 
sheet and ascertaining the nett profits of a 
commercial corporation. Moreover, the com- 
mission was not in any year to amount to 
a sum less than Rs. 10,000. Therefore, if in 
any year the company made no profits, this 
sum had to be paid by the principal com- 
pany, oven out of its capital. If in any given 
year there was no agricultural income, the 
remuneration, with a minimum of Rs. 10,000, 
will still have to be paid out of the profits 
earned through the other activities of the 
principal company. It is, therefore, clear 
that, on the face of tliis clause itself, there 
is nothing to connect it necessarily with the 
|agricultural income of tho principal com- 
pany. The contention that in the assessment 
of the principal company a portion is allo- 
cated towards the agricultural exj^enses is 
not relevant for the present discussion. What 
may be deducted in the assessment of the 
principal company does not necessarily bear 
the same character when the payment is re- 
ceived by nn employee. This view is sup- 
ported by the decision in (1943) 11 i.T.R. 295.® 
In that case one of tho ancestors of the as- 
sesseo had constituted a wakf of agricultural 
properties, but no remuneration was pro- 
vided by the wakf-deed for the post of inut- 
walli. A suit was filed by some relator's for 
the romoval of the assesseo from his office 
and for accounts. On a comp romise a scheme 

5. (’43) 30 A. I. R. 1943 P. C. 20 : I. L. R. (1943) 

1 Cal. 367 : I. L. R. (1943) Knr. P.C. 23: 70 LA. 

1 - ' 1 ^- !!• 

Habibiilla v. Commr. of Income-tax, Bengal. 


for the administration of the wakf was 
framed and it provided inter alia as fol- 
lows : 

“The remuneration of the matwalli payable from 
the wakf shall be rupees two thousand five hundred 
monthly, together with a fixed allowance of rupees 
five hundred monthly for bis conveyance . . . and 
personal charges incidental to his position.” 

It was found as a fact that all the income 
of the wakf was agricultural income within 
the meaning of s. 2 (l). When the reference 
came before the Calcutta High Court it was 
contended by the mutwalli that the re- 
muneration received by him was also agri. 
cultural income, and tlierefore exempt from 
tax. The Court rejected that contention. On 
api>eal, the same contention urged before 
the Judicial Committee of the Privy Council 
was also rejected. It was argued before the 
Court that (1935) 3 I. T. R. 305® supported the 
contention that the amount received by the 
mutwalli was agricultural income. In that 
case (which is known os the Durbhanga case) 
a loan was advanced on the usufructuary 
mortgage of certain agricultural properties 
for a period of fifteen years. The mortgagee 
was put in*possession and after allowing a 
certain amount as tika rent to the mort- 
gagor, he was allowed to take the balance 
of the profits which the mortgagee appro- 
priated towards interest and the excess for 
principal. It was contended on behalf of 
the taxing authorities that the receipt by the 
mortgagee lost the character of agricultural 
income, because the mortgagee was doing 
money-lending business and the receipts 
should be considered os falling under the 
head “business” under s. 6. This contention 
was rejected because of the peculiar position 
the mortgagee hold* under the mortgage- 
deed, The following passage, taken from 
the judgment of the Chief Justice, was em- 
phasized in the judgment of Lord Macmillan, 
who decided the issue against the taxing au- 
thorities. The learned Chief Justice observed 
as follows (p. 807) : 

The mortgagee lessee was to bo in possession of 
both properties, and, in his relation to the cuUivatoia 
of the soil ho stood in the position of landlord 
paling directly with them and collecting the rents. 
He had, moreover, to pay Uie Government revenue 
cesses and taxes and his name \n*i \3 registered in 
the land registration department. He alone was able 
to sue for rent whether current or arrears ; to sue 
for enhancement or for ejectment and was able to 
settle lands with raiyats and tenants in all the 
properties; in fact ho was in a position to take all 
proceedings which tho mortgagor would have been 
able to take in tho ordinary oourso (os) if the lancU 

6. (35) 22 A. I. B. 1935 P. C. 173 : 14 Pat. 633 : 

m 8 I.T.R. 805 

(r.o.), Commr. of Incx)uie-tax v. Sir Kameshwac 
Singh. 
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leased and mortgaged bad remained in her khas 
j)03session.” 

Those observations were repeated by Lord 
Thankerton in (1943) 11 I. T. R. 295^ as dis- 
tinguishing the position of a manager, who 
was paid remuneration for services render- 
ed. Lord Thankerton observed (page 298): 

“The position of the appellant U very different : 
the recovery of the rents depends on the rights of 
the wakf estate, and on the appellant’s perform- 
ance of his duties of management as mutwalli.and 
the amount of his remuneration does not depend 
either on the nature of the properties or assets 
which constitute the wakf estate, nor on the 
amount of the income derived therefrom by the 
wakf estate. If, as might possibly happen, the 
whole or a portion of the wakf property ceased to 
he represented by agricultural lands, it is clear 
'that the remuneration fixed by the Art. 15 of the 
scheme would not be affected.” 

Those observations are particularly appli- 
cable to the facts here. In the present case 
the managing agents would receive the re- 
muneration irrespective of the nature of the 
business of the principal company. They are 
paid for their work as managing agents. The 
assets of the principal company are not ves- 
ted in them. They are not the persons who 
could sue for amounts due to the principal 
company in their own name. They are only 
agents for management. It seems, therefore, 
clear that, under the terms of the managing 
agency agreement, the balance of the agri- 
cultural income in the hands of the princi- 
pal company is not to be divided between 
the principal company and the managing 
agents in a stated proportion. 

In (1943) 11 I. T. B. 295® their Lordships 
Icept open the question whether the receipts 
in the hands of the manager would be agri- 
cultural income, if the agreement was to pay 
on a percentage basis. This was due to cer- 
tain observations of Pankridge J. in the 
same case in (1941) 9 I. T. R. 292^ from which 
the appeal was preferred to the Privy Coun- 
cil. In the present case it is clear that the 
total income of the principal company is not 
wholly agricultural. The percentage is not 
necessarily payable out of the agricultural 
income. In fact, as I have pointed out, whe- 
ther there were profits or no profits to the 
principal company, the managing agents were 
entitled to their remuneration. Therefore, I 
do not propose to consider the question of a 
remuneration payable on a percentage basis 
when the total income of the principal com- 
pany is wholly agricultural. Sufficient to say 
that that is not the case here and it is not 
necessary to decide it for the present re- 
ierence. Mohammad Esa v. Commr. of 

(’41) 28 A. I. R. 1941 Cal. 598: 196 I. G. 883: 

11941) 9 I. T. R. 292, In re K. HabibuUa. 


Incovie-tax^ was relied upon to support 
the contentiou that if agricultural income, 
earned by a principal company, is passed 
on to the next party, it does not alter 
the character of the receipt. It was argued 
that if there was a farm and an employee 
was promised remuneration for working on 
the farm at the rate of 10 per cent, of the 
nett earnings, the amount received by the 
workman would be agricultural income. In 
the case in question the assessee, a mutwalli, 
w^as authorised under a wakf-deed to appro- 
priate the balance, remaining after the inir- 
poses of the trust, for bis personal expenses, 
and under another deed to appropriate the 
balance in lieu of his services. The income 
from the wakf properties consisted both of 
agricultural and non-agricultural income. 
The question was whether the sums thus 
received by the mutwalli out of the income 
of the trusts, either as remuneration for ser- 
vices rendered as one of the trustees or in 
his capacity as a beneficiary, can be regar- 
ded as agricultural income in his hands. It 
was held that in the circumstances of the 
case so much of the sum received by the 
assessee which represented his share of the 
surplus income in the year of assessment as 
bore the same proportion to the whole of 
such sums received by him, as the agricul- 
tural income bore to the non-agricultural 
income of the wakf properties in the year of 
assessment, must be regarded in his hands 
as agricultural income within the meaning 
of S. 2 (i). That decision is clearly explicable. 
The Court carefully noted the fact that the 
balance was paid to the mutwalli as a bene- 
ficiary. The simple i^osition before the Court, 
therefore, was of a trust, the income whereof 
was partly agricultural and payment was 
made to the beneficiary, as provided by the 
trust-deed. The payment did not lose the 
character of being agricultural income be- 
cause it passed through the hand of the trus- 
tees or mutwalli. Except that i^roposition 
the Court decided nothing more, as it was 
not necessary for it to decide. This aspect of 
the case is emphasized clearly in the judg- 
ment of Braund J. at page 280 where he 
observed : 

“I tbink, therefore, that in both cases the assessee 
is entitled to be treated as a ‘beneficiary’ and not 
as a servant of trust by contract. The position 
would, I think, have been quite different, had the 
assessee been a mere employee of the wakf by con- 
tract deriving a ‘salary’ which was payable (ordi- 
narily, at least) out of the income of the wakf 
properties.” 


8. (*42) 29 A. I. R. 1942 All. 194 : 
All. 425 : 200 I. C. 758 : (1942) 
(S. B.). 


I. L. R. (1942) 
10 I. T. R. 267 
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It seems, therefore, clear that none of the 
authorities relied on by the assessees supports 
the contention that in respect of an agree- 
ment, containing a clause like the one before 
us, it VifLS held that the remuneration re- 
ceived by the managing agents was agricul- 
tural income. In my view, the conclusion of 
the Tribunal is correct. On the true construc- 
tion of the clause in question it cannot be 
■stated that the managing agents received any 
'portion of the agricultural income, when they 
received remuneration for services rendered 
for managing the affairs of the principal 
company, only one part of whose business is 
jheld to be agricultui’e. The answer to the 
'question will therefore bo in the negative. 
The assessees to pay tlie costs of the refer- 
ence. 

Chagla J — I agree. The question which 
we have to decide is whether any portion of 
the remuneration received by the assesses as 
the managing agents of the principal com- 
pany under the agreement between them 
and the principal company constitute agri- 
cultural income and is exempt from pay- 
ment of tax. Under s. 4 (3) in the total 
income of an assesses agricultural income is 
not to be included. “Agricultural income” is 
defined in s. 2 (l) as any rent or revenue de- 
rived from land which is used for agricultu- 
ral purposes, and the question, therefore, 
which arises for determination is whether 
any portion of the remuneration received by 
the assesses is rent or revenue derived from 
land which is used for agricultural purposes. 
In my opinion it is clear that the remunera- 
tion received by the assessee is, under a con- 
tract between it and tlie principal company, 
remuneration for services to bo rendered by 
the assessee as the managing agents of the 
principal company. That contract has noth- 
ing whatever to do with income earned by 
the principal company from agricultural 
sources. It is also clear from the contract 
that what the principal company contracted 
with the managing agents was to pay them 
a sum of Rs. 10,000 or ten per cent, of the 
profits computed in a particular manner 
whichever sum was larger. Sir Jamshedji's 
contention throughout this reference has 
been that the assessee was sharing the profits 
of the principal company and to the extent 
that it shared the profits derived from agri- 
cultural sources payments in the hands of 
the assessee became agricultural income and 
should be exempted from tax. The whole of 
Sir Jamshedji’s argument was based upon 
the decision of this High Court in 45 Bom. 
L. R. 951.^ The Court was construing a par- 


ticular agreement which I admit was practi- 
cally similar in terms to the 'agreement 
before us, and all that that case decided was 
that the amount of excess profits tax should 
be deducted in ascertaining the annual nett 
profits of the company for the purpose of 
calculation of the managing agents’ commis- 
sion. Now xa the course of his judgment 
Beaumont C. J. did use the expression that 
that agreement was a profit sharing agree- 
ment. But the question is in what profits^ 
did the managing agents share? It is clear 
that the profits in which the managing agents 
shared W'ere not the same profits in -which 
ultimately the shareholders had a right to 
share or the profits which ultimately became^ 
divisible amongst the shareholders. With 
respect to the learned Chief Justice a con- 
fusion is created by using the expression 
profits which has different connotations in 
difi'erent contexts. The possibilitj'' of such 
confusion is drawn attention to and ix)intGd 
out in (1938) 2 K. B. 220.® In the cose beforo 
us it is perfectly evident that what the as- 
sessee was going to share in was an artificial 
fund which first came into existence. They 
received 10 per cent, of that fund. After that 
had been ascertained, the usefulness of that 
fund disappeared and a new fund came into 
existence by a different computation which 
was to be divisible amongst the shareholders 
as their own profits. If 'the assessee was 
sharing in the later fund which is divisible 
amongst the shareholders, then Sir Jam- 
shedji’s contention would be sound, because 
then w'hat came to it was a share of the nett 
profits and to the extent that those nett pro- 
fits were derived from agricultural income 
the assessee was exempted from the payment 
of tax. As I have pointed out under the 
agreement the assessee has nothing whatever 
to do with whether the principal company 
made a profit or not; whether their business 
was agricultural or not; it was entitled to 
receive Rs. 10,000 even if the principal oom- 
imny worked at a loss. It was entitled to 


receive Rs. 10,000 even if the principal coni, 
pany stopped all its agricultural business. 
It was only if the 10 per cent, of the artifi- 
cial fund amounted to mom than Rs. 10,00(V 
then the managing agents became entitled 
to receive an amount larger than Rs. 10,000, 
Therefore in the language of Greene M, R* 
in (1938) 2 K. B. 220,® a line is capable of beixig 
drawn between a contract for payment of a 
share of profits shnpliciter and payment of 
remuneration which is deducted, no doubt 
before profits which are divisible are ascer- 
tained, In this case what the assessee would 
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receive iu the event of the principal company 
making profits was not the payment of a 
share in profits siinpliciter but it would re- 
ceive a remuneration which was deductable 
before the profits divisible were ascertained. 
With regard to the decision in (1919) 2 Ch. 254' 
a striking difference between the case there 
and the case before us has to be noted. There 
the defendant was appointed the manager 
of the business of the plaintiffs on a salary 
and over and above the salary the company 
agreed also to pay to him at the end of each 
business year of the company a percentage 
of the nett profits for the year. The salary 
was quite independent of the share in the 
nett profits and it was only with regard to 
his latter remuneration that the Court held 
that he was sharing in the fund which was 
divisible amongst the shareholders. It must 
be noted that the nett profits in which the 
manager was to share were arrived at after 
the remuneration payable to the manager 
had been deducted. In this ease the fund in 
which the assessee has a share is a fund to 
be ascertained before the remuneration pay- 
able to the managing agents is ascertained. 
In the two cases relied upon by Sir Jam- 
shedji, (1935) 3 I.T.R. 305,® ( the Davhhanga 
case) and (1942) 10 I. T. R. 2G7®; in the first 
case the mortgagee stood in the shoes of the 
mortgagor and exercised all the rights of the 
landlord and also of the mortgagor. In the 
other case the Court made it perfectly clear 
that the income which was exempt from tax 
was the income received by the assessee as 
the beneficiary and not as the mutwalli. The 
Court pointed out that the assessee occu- 
pied two positions one of mutwalli and the 
other of beneficiary and it was only in his 
capacity as the beneficiary that the income 
which he received from the agricultural 
source was exempted from tax. Therefore, 
when we come to (1943) 11 I.t.r. 295® where 
we have a simple case of a mutwalli receiv- 
ing remuneration from the trust estate con- 
sisting entirely of agricultural land and the 
income of which was wholly agricultural 
income, the Privy Council held that the in- 
come of the mutwalli was not agricultural 
income and therefore not exempt from tax. 
It is true, as Sir Jamshedji pointed out, that 
we have to consider the character of the in- 
come and not that of the assessee. If the 
income is agricultural income, it bears an 
indelible impression upon it and is exempt 
from tax. But, in my opinion, on the con- 
struction of the contract before us the re- 
muneration of the assessee is for its services 
as the managing agents of the principal com- 
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pany; that is the character of its income. The 
character of its income is not that part of it 
is rent or revenue from land which is used 
for agricultural purposes. I, therefore, agree 
with my learned brother Kania that we 
should answer the question raised in the 
negative, and the assessee should pay the 
costs of the reference. 

R.K. Reference amwered. 
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June 1944, against decnsion of First Cla^s Sub- 
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Mahomedan law — Mother appointed guar- 
dian ad litem of her daughter— Leave obtained 
under O. 32, R. 7, Civil P. C., by mother to com- 
promise — Sale in pursuance of compromise — 
Mother not appointed guardian and sale not 
sanctioned under Guardians and Wards Act, 
S. 29 — Sale is void with respect to minor's 
share — Even stranger can resist suit for 
possession. * 

A Mahomedan mother is entitled to the custody 
of the person of her minor child but is not tlte 
natural guardian and has no higher powers to deal 
with her minor child’s property than any outsider 
who happens to have charge of the minor for the 
time being. The leave to compromise given to the 
mother by the executing Court and her appointment 
by that Court as the guardian ad litem of her 
minor daughter does not mal-e her the guardian of 
the minor’s property. The leave under O. 32, R. 7, 
Civil P. C., merely ai3proves of the j>roposed com- 
promise as beneficial to the minor and authorises 
the guardian ad litem to give effect to it. However 
if that compromise includes the transfer of the 
minor’s immovable property, then that transfer must 
be effected according to law. The mother has to be 
appointed a guardian of the minor's property 
under the Guardians and Wards Act before she 
could have any authority to deal with the minor’s 
immovable property. The leave granted by the 
executing Court under O. 32, B. 7 may be suffici- 
ent to enable the District Court to sanction the sale 
under S. 29, Guardians and Wards Act, after she 
gets herself appointed as the guardian of the 
minor’s property. Until such appointment, she, 4s 
the guardian ad litem in the execution proceed- 
ings, is in no better position than a de facto guar- 
dian for the purpose of selling the minor’s im- 
movable property, and the sale cannot be binding 
on the minor. The sale is not merely voidable but 
is void, to the extent of the minor child. Hence 
even a stranger who is himself a trespasser can 
resist an action in ejectment by a purchaser from 
the guardian ad litem : (’32) 19 A.I.R. 1932 Born. 
23,.Nof aviyroved', Case law considered. [P 58 C 2, 

H. C. Coyajee and G. S. Gwpte — for Appellant. 

A. G. Desai and Y. V. Dixit — for Respondent 
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Lokur J This is an appeal against the 

decision of the First Class Subordinate 
Judge at Dhulia dismissing the plaintiff’s 
suit to recover vacant possession of a land 
purchased by him from a Mahomedan widow 
and her minor daughter. The land originally 
belonged to one Abdul Rahiman who mort- 
gaged it to the plaintiff and died leaving a 
widow Sugarabi and a minor daughter 
Nyamatbi. After his death the plaintiff 
obtained a decree on the mortgage against 
Sugarabi and Nyamatbi, and in execution 
of the decree in darkhast No. 178 of 1939 the 
papers were transferred to the Collector for 
sale of the mortgaged land. Sugarabi hav- 
ing refused to act as the guardian of her 
minor daughter Nyamatbi, the Nazir of the 
Court was appointed as her guardian od 
litem in the darkhast proceedings. Before 
the sale was held by the Collector, the par- 
ties came to a compromise and Sugarabi 
made an application to the Court that she 
had agreed to sell the mortgaged land to 
the plaintiff (decree-holder) for Rs. 25,000 in 
full satisfaction of the decree, that she w^as 
willing to act as her minor daughter’s guar- 
dian ad litem., that she should be appointed 
as such in place of the Nazir of the Court, 
that the arrangement was for the benefit of 
the minor, that permission should be granted 
to her under o. 32, R. 7, Civil P, C., to effect 
the compromise on behalf of the minor and 
that the proceedings should be recalled from 
the Collector. The application was granted 
on 22nd September 1941. On 20th September 
1941, Sugarabi executed a sale-deed on behalf 
of herself and as the guardian of her minor 
daughter, conveying the land in suit to the 
plaintiff’ for Rs. 25,000. After the deed was 
registered, the plaintiff informed the Court 
that the decree was satisfied by the sale- 
deed, and on 14th October 1941, the darkhast 
was disposed of with a note that the decree 
under execution had been fully satisfied. 
The plaintiff then filed this suit against the 
defendants who were claiming to bo in 
possession as lessees. On the pleadings twelve 
issues were raised in the lower Court, but 
the suit was dismissed on the ground that 
Sugarabi was neither the legal nor tlie 
certificated guardian of her minor daughter 
and the sale-deed passed by her was there, 
fore void. 

It is now urged by I^fr. Coyajee for the 
plaintiff that the sale being voidable at the 
instance of the minor, it is not open to the 
defendants to impeach its validity and that 
in any case the leave granted by the exe- 
cuting Court under 0. 82. R.7, Civil P. C., 


was sufficient to clothe Sugarabi with power 
to sell the land as the guardian of her minor 
daughter. It is now well settled by the deci- 
sion of the Privy Council in 39 I. A. 49^ 
that under the Mahomedan law a person 
who has charge of the person or property of 
a minor without being his legal guardian, 
and who may, therefore, be conveniently 
called a de facto guardian, has no powder to 
alienate the minor’s immovable property 
and that a IMahomedan mother is entitled 
to the custody of the person of her minor 
child but is not the natural guardian and 
has no higher pow'ers to deal with her minor 
child’s property than any outsider who 
happens to have charge of the minor for the 
time being. The leave to compromise given 
to Sugarabi by the executing Court and her 
appointment by that Court as the guardian 
ad litem of her minor daughter did not 
make her the guardian of the minor’s pro- 
perty. The leave under o. 32, R. 7, Civil 
P. C., merely approved of the proposed 
compromise as beneficial to the minor and 
authorised the guardian ad litem to give 
effect to it. If that compromise included 
the transfer of the minor’s immovable pro- 
perty, then that transfer must be effected 
according to law. Sugarabi hod to be ap- 
pointed a guardian of the minor’s property 
under the Guardians and Wards Act before 
she could have any authority to deal with 
the minor’s immovable property. The leave 
granted by the executing Court under 0. 32, 
E. 7, may be sufficient to enable the Distriot 
Court to sanction the sale under S. 29, Guar- 
dians and Wards Act, after she got herself 
apix)inted as the guardian of the minor’s pro- 
perty, Until such appointment, she, as the 
guardian ad litem in the execution proceed- 
ings, is in no better position than a de facto 
guardian for the purpose of selling the minor’s 
immovable property. Mr. Coyajee relies upon 
the ruling in 35 c.L.J. 206,^ where a lease for 
a term of seven years given by the certifi- 
cated guardian of a minor in accordance 
with a compromise in a suit entered into 
with the sanction of the Court was held to 
be valid without the sanction of the Distriot 
Judge under s. 29, Guardians and Wards 
Act. But in that case the lease was effected 
by a guardian who hod been appointed by 
the District Court and bod, therefore, power 
to deal with the minor’s immovable property. 
The only question there was whether after 

i 7(’12) 34 All. 213 : 39 I. A. 49 : 13 I. 0. 9767 

15 O. C. 49 (P.O.), Mata Din v. Ahmad All. 

2. (’22) 86 C. L. J. 206 : 68 I. 0. 997, Abdur ▼. 

Khftudkai*. 



194i6 Bhikaji Kamchandra v. Ajagarally Sarafally (Lokur J .) Bombay 59 


the Court held the lease to be for the benefit 
of the minor and gave leave to the guardian 
ad litem to effect it under O. 32, R. 7, Civil 
P. C., a further permission of the District 
Court which had appointed the mother as 
the guardian was required to be taken under 
s. 29, and it was held that as the lease had 
been made in accordance with the compro- 
mise and had been duly sanctioned as being 
for the benefit of the minor, no farther 
sanction under S. 29, Guardians and Wards 
Act, was necessary. But in the present case 
Sugarabi was not a certificated guardian, 
and, therefore, had no power whatever to 
deal with her minor daughter’s property. 
Had she been appointed as a guardian of 
the property of her minor daughter by the 
District Court under the Guardians and 
Wards Act, then it would not have been 
necessary for her to take a further permis- 
sion to carry out the terms of the compro- 
mise under S. 29 of that Act. As she had no 
such power to deal with her daughter’s pro- 
perty, the sale cannot be binding on the 
minor. If, however, such a sale is voidable 
at the option of the minor, and the minor 
has not avoided it, then the defendants 
would not be entitled to challenge its vali- 
dity. But in our opinion the sale is void 
and not merely voidable. This question was 
raised in 39 I. A. 49^ but was left open. 
Lord Kobson who delivered the judgment in 
that case observed (p. 55) : 

“There has been much argument in this case in 
the Courts below, and before their Lordships, as to 
whether, according to Mahomedan law, a sale by a 
deifacto guardian, if made of necessity, or for the 
payment of an ancestral debt affecting the minor’s 
property, and if beneficial to the minor, is alto- 
gether void or merely voidable. It is not necessary 
to decide that question in this case.” 

The question again arose before the Privy 
Council in 45 I. A. 73,^ and after reviewing 
several cases, their Lordships proceeded to 
consider the three propositions laid down in 
37 Mad. 514.^ The one with which we are 
concerned is the third proposition, viz., that 
“dealings by a de facto guardian are neither 
void no.r voidable, but are ‘suspended’ until 
the minor on attaining majority exercises 
his option of either ratifying the transaction 
or disavowing it.” Dealing with this propo- 
sition, their Lordships, after quoting ex- 
tracts from Hedaya, Fatawai Alamgiri, and 
Majma-ul-Anhar, observed as follows (p. 90): 

“In their Lordships* opinion the Hanafi doctrine 
relating to a sale by an unauthorised person re- 

3. (’18) 6 A. I. R. 1918 P. C. 11 : 45 Cal. 878 : 45 

I. A. 73 : 47 I. C. 613‘ (P.C.), Imambandi v. 

Mutsaddi. 

4. (*14) 1 A. I. R. 1914 Mad. 495 : 37 Mad. 514 : 

15 I. C. 576, Aderman Kutti v. Sayed AU, 


maining dependent on the --anction of the owner 
refers to a case where such owner is sui juris, pos- 
sessed of the capacity to give the necessary sanc- 
tion and to make the transaction operative. They 
do not find any reference in these doctrines relat- 
ing to fazuli sales, so far as they appear in the 
Hedaya or the Fatawai Alamgiri, to dealings with 
the property of minors by persons who happen to 
have charge of the infants and their property — in 
other words, the de facto guardians.” 

“The Hanafi doctrine about fazuli sales appears 
clearly to be based on the analogy of an agent who 
acts in a particular matter without authority, but 
whose act is subsequently adopted or ratified l)y the 
principal which has the effect of validating it from 
its inception. The idea of agency in relation to an 
infant is as foreign, their Lordships conceive, to 
Mahomedan law as to every other system.” 

Their Lordships then cited a passage from 
the “Book on Pledges” (Kitab-ur-Eahn) of 

the Fatawai Alamgiri, which says (p. 92) : 

“the mother : if she pledges (mortgages) the pro- 
perty of her infant child, it is not lawful, unless she 
be the executrix [of the father ] or be authorised 
therefor by the guardian of the minor; or the Judge 
should grant her permission to pledge the infant’s 
property. Then it is lawful 

Their Lordships observed that the power to 
sell could not be wider than the power to 
mortgage. After a consideration of various 
texts and rulings their Lordships concluded 
(p. 92) : 

“For the foregoing considerations their Lord- 
ships are of opinion that under the Mahomedan law 
a person who has charge of the person or property 
of a minor without being his legal guardian, and 
who may, therefore, be conveniently called a ‘ de 
facto guardian, ’ has no power to convey to another 
any right or interest in immovable property which 
the transferee can enforce against the infant ; nor 
can such transferee, if let into possession of the 
property under such unauthorised transfer, resist 
an action in ejectment on behalf of the infant as a 
trespasser.” 

From this Mr. Coyajee argues that it is 
only the infant who can resist the trans- 
feree’s action for ejectment. But their Lord- 
ships did not stop short at that, but further 
observed (p. 93) : 

“It follows that, being himself without title, he 
cannot seek to recover property in the possession 
of another equally without title.” 

This leaves no doubt that even a stranger 
who is himself a trespasser can resist an ac- 
tion in ejectment by a purchaser from an 
unauthorised person like the mother of a 
Mahomedan infant. Their Lordships thus 
held such a transfer to be absolutely void and 
not merely voidable. After this . decision 
of the Privy Council the Madras High Court 
also has held such sales to be void: A.I.R. 1933 
Mad. 806® and A. I. R. 1935 Mad. 1059.® A 
Full Bench of the Allahabad High Court has 

5, (’33) 20 A. I. R. 1933 Mad. 806 ; 147 I.C. 83. 

Kannusami Chetti v. Babiath Ammal. 

6. (’35) 22 A.I.R. 1935 Mad. 1059 : 159 I.C. 1021 

Moideen v. Kunhalikutti. 
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also taken the same view and held in I.L.R. 
(1937) ALL. 195" that a transaction amount- 
ing to an alienation of immovable property 
belonging to a Mahomedan minor by his de 
facto guardian is void and as such there can 
be no question of ratification of the transaction 
l)y the minor upon his attaining majority. 
Mr. Coyajee has drawn our attention to the 
following remark made by Madgavkar J., 

(sitting alone) in 33 Bom. L.H. G03® (p. GOG) : 

“A Mabomeclan mother has no power to alienate 
the immovable property of the son : 45 I. A. 73.^ 
At the same time, the previous case law and even ✓ 
the observations of the Privy Council in that case 
show that it is not a transaction forbidden by law 
and void in that sense but rather one outside the 
powers of the mother though it may be justified 
by cases of extreme necessity, as appears from tho 
observations of Mr. Ameer AH in the same case.” 

This observation was really unnecessary 
for the decision of that case as it was deci- 
ded against the minor on the ground of ad- 
verse possession for more than twelve years. 
"With respect, we think that the observation 
is not justified by what has been said by Mr, 
Ameer Ali in delivering the judgment of the 
Privy Council in 45 I. A. 73.^ Madgavkar J. 
has not referred to the i)articular observa- 
tions of !Mr. Ameer Ali from which he has 
arrived at his conclusion. On the other 
hand, in ]\[r. A neer Ali’s valuable book on 
Mahomedan Law, Vol. 2, Edn. 5, 1929, at 
p. 543, the learned author has referred to 
the judgment of the Privy Council delivered 
by himself and observed : 

“A mother is not a natural guardian. The ex- 
tent of her powers has been discussed by the 
•Judicial Committee in 45 I. A. 73^ and the prin- 
ciple governing her acts clearly explained. Unless 
she is appointed by the father as the guardian of 
his minor children’s estate, or is so appointed by 
the Judge, she has no power to intermeddle with 
their immovable property {aJear). All her dealings 
with akar arc tpso facto void.” 

It must, therefore, be held that the sale 
of the share of Nyamatbi in the land in 
suit by Sugarabi is void and the plaintiff 
has not acquired any title to that share by 
the sale-deed taken by him from Sugarabi. 
This finding, however, does not dispose of 
the plaintiff’s claim altogether. The lower 
Court, with manifest hurry, dismissed the 
suit wholly without deciding the other issues. 
The minor Nyamatbi was not the sole owner 
of the land in suit and on issue 2 the lower 
Court has recorded a finding that Sugarabi 
has a two annas share in the land. It has, 
however, given no reason for that finding. 
If Sugarabi and Nyamatbi are tho only 

7. (’3G) 23 A. I. B. 1030 All. 837 : I. L. R. (1937) 
All. 195 : IGG I.C, G1 (F.B.), Anlo v. Reoti Kuar. 

8. (’32) 19 A.I.R. 1932 Bom. 23 : 134 I.C. 3GG : 
33 Bom. L. R, G03, Shidlingavii v. Rajava. 


heirs of Abdnl Rahiman, then in addition 
to two annas share as a sharer, Sugarabi 
would bo entitled to something more by 
“return.” The lower Court has given no 
reason why the plaintiff is not entitled to 
Sugarabi’s share in the land, though the 
minor’s share may not be affected by the 
sale-deed. Sugarabi’s share has, therefore^ 
to be determined correctly and appropriate 
relief granted to the plaintiff in respect of 
that share, if he succeeds on tho remaining 
issues. For this purpose the case has to be 
sent baciv to the lower Court. 

It is unfortunate that having taken a 
sale-deed for Rs. 25,000 in good faith after 
obtaining the leave of the executing Court 
under o. 32, R. 7, Civil P. C.. and after al- 
lowing his decree to bo certified as fully 
satisfied and the darkhast to be disposed of, 
the plaintiff has to lose a major portion of 
the land by reason of his not getting cor- 
rect legal advice regarding a Mahomedan 
mother’s power to dispose of her minor 
daughter’s property. But we feel no doubt 
regarding the legal position and cannot aU 
low sympathy to defeat the law. The ap- 
peal is partially allowed. The decree of the 
lower Court is set aside. The finding of the 
lower Court on the second part of issue 2 
that Sugarabi has only a two annas share in 
the land in suit and tho finding on issues T 
and 11 are set aside. The other findings re- 
corded by the lower Court are maintained 
and the suit is remanded to the lower Court 
for determining whether and what relief the 
plaintiff is entitled to in resi^ect of Suga- 
rabi’s share and for passing a fresh decree 
in the light of this judgment, after deciding 
all the other necessary issues. Both the par- 
ties are at liberty to adduce further evidence. 
The appellant shall pay three-fourths of the 
costs of tho respondents in this Court and 
bear his owm. 

R.K. Case remaiideiL 


[Case No, 14,] 

A. 1. R. (33) 1946 Bombay 60 

Kania and Chagla JJ. 
Killick Nixon tC Co, — ilssesseo 


V. 

Commissioner of Income-tax, t 

Income-tax Roforenco No. 37 of 1944, Decided 
ou 28th March 1945, made by the Inoome-tax 
Appellate Tribunal, Bombay. 

Excess Profits Tax Act (1940), S. 6, Sch, I, 
Rr. 1 and 5 — Object of — Computation of excess 
profit — Standard profits how to be calculated 
explained — Increase in capital income how U> 
be arrived at, stated. 
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The object of the Excess Profits Tax Act is to 
tax the excess profits over the standard profits. 
The scheme of S. 6 is to compare the average 
amount of capital during the standard period with 
the average amount of capital during the charge- 
able accounting period, and make adjustments in 
the standard profits on the footing of the increase 
in the capital during the chargeable accounting 
period. For this purpose two figures only are rele- 
vant and they are the average amount of capital 
for the standard period and not the amount of 
capital ascertained as in use on the last date of the 
standard period. The object of Sch. 2, as found in 
the definition of the average amount of capital and 
the heading of the schedule, is to prescribe rules 
for computing the average amount of capital. If 
E. 2 alone existed, all borrowings will have to be 
excluded. By virtue of R. 5 of Sch. 1, the Legis- 
lature has, however, provided that borrowings from 
banks of the type mentioned in the rule and in the 
shape of debentures issued to the public, should 
not be, excluded in arriving at the average amount 
of capital for the chargeable accounting period. 
The opening words of R. 5 of Sch. 1 deal with 
the increase contemplated after the closure of the 
standard period. It does not deal with the question 
of amount at all. The word “increase” necessarily 
means “more than”, but the answer to the ques- 
tion “more than what” is not found in R. 5 of 
^h, 1. The natural reading of R. 5 is that the 
Legislature had granted a certain privilege to the 
assesses, who had increased his capital after the 
standard period had come to an end. The interest, 
which is mentioned in the first part of R. 6 is to 
be calculated not as at the end of the year but on 
the borrowings throughout the year. The interest 
paid by the assesses in respect of that portion of 
the increased capital (which consists of borrowings 
from the banks mentioned in the rule and the 
debentures) has to be retained on the debit side 
and not excluded as it would have to be done if 
the borrowings were totally excluded. There is 
nothing inconsistent in the first and second part of 
E. 5. The plain meaning of Sch. 1, R. 1 is that the 
profits of a business shall be comfuted according 
to S. 10, Income-tax Act, 1922, but subject to the 
rules which are found in the schedule. [P 62 C 2; 

P 63 C 1, 2] 

Sir Jainshedji Kanga and R. J. Kolah — 

for Assessee. 

M. C. Setalvad and Q. N, J oshi — 

for Commissioner. 

Kania J. — This is a reference made by 
the income-tax appellate tribunal under 
S. 66 (l), Income-tax Act, and the question 
referred for our opinion is in these terms : 

“Whether, in the circumstances of the case, the 
profits of the assessee company liable to excess pro- 
fits tax have been rightly computed by taking into 
account the average of the bank overdraft and 
debenture loans during the standard period, viz., 
Rs. 12,31,008, Tinder R. 6, Sch. 1, read with S. 6, 
Excess Profits Tax Act ? ” 

The question appears to have come for 
consideration by the Tribunal in respect of 
three charging periods, namely, from 1st 
September 1939 to 3ist December 1939 and 
the calendar years 1940 and 1941. In the 
statement of case it is observed that the 
agreed facts a^e as follows 


The average of the bank over- 
draft and debentures for the 
standard period ... Es. 12,31,003 

Total of the bank overdraft 
and the debentures loan on 
the last date of the standard 
period, i.e., 31st December 
1938, is ... ... ... RS. 5,29,313 

Average of the bank overdraft 
and debenture loans for the 
1st chargeable accounting 
period (1st September 1939 
to Slst December 1939) ... Rs. 10,61,661 

Average of the bank overdraft 
and debenture loans for the 
2nd chargeable accounting 
period (1st January 1940 to 
3lst December 1940) ... Rs. 19,18,586 

Average of the bank overdraft 
and debenture loans for the 
3rd chargeable accounting 
period (1st January 1941 to 
Slst December l94l) ... Rs. 48,58,880 

The rival contentions are these. The 
assessee contends that under S. 6, Excess 
Profits Tax Act, the taxing authorities have 
to ascertain the average amount of capital 
and the profits during the standard period. 
The taxing authorities have also to ascertain 
the average amount of capital during the 
chargeable accounting period and make 
adjustment of the standard profit according 
to the increased capital employed by it 
(the assessee) in the chargeable accounting 
period. In order to do so, the taxing autho- 
rities must take the capital as it existed on 
the last day of the standard period and 
work out the increase in capital over that 
, figure. To support this line of reasoning, the 
assessee relies on sch. 1, R. 5, and sch. 2, 
B. 2 , read with the opening words of sch. 1, 
R. 1. It is argued that the increase in capi- 
tal has to be computed only having regard 
to the rules found in the schedule and not 
in the sections of the Act. The contention 
on behalf of the Commissioner is that the 
scheme of the Excess Profits Tax Act must 
be seen first. The object is to tax the excess 
profits. The first question is, excess over 
what ? The answer clearly is, over the 
standard profit. The first step, therefore, is 
to ascertain what is the standard profit. 
Ordinarily it is not difficult to find that. 
The next step is to ascertain the profit 
during the accounting period. That is not 
also difficult ordinarily to find. The two 
figures having been thus ascertained, the 
assessee would contend that the profits in 
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the chargeable accounting period, although 
more, are largely attributed to the fact that 
there was an increase in capital. Therefore, 
in order to compare the standard profit, 
you must take the average amount of capi- 
tal during the standard period and the 
average amount of capital during the charge- 
able accounting period. That is what is pro- 
vided by Proviso 1 to S. G (l), Excess Profits 
Tax Act. That proviso enables the autho- 
rities to make adjustments, and if it is 
found that the average amount of capital 
during the chargeable accounting period is 
more than the average amount of capital 
during the standard period, the standard 
profit is increased by a statutory percentage. 
It is, therefore, argued on behalf of the 
Commissioner that when the assessee con- 
tends that his average amount of capital 
during the chargeable accounting period 
was more, one has to turn to the schedule 
to find out if the contention is true; and if 
so, to what extent. Section 2, sub-s. (3), 
defines “average amount of capital” as the 
average amount of capital employed in any 
business as computed in accordance with 
Sch, 2. Section 2, sub-s, (19), defines “profits” 
as profits determined in accordance with 
Sch. 1 . In order, therefore, to determine what 
is the average amount of capital during the 
chargeable accounting period, one must turn 
first to sch. 2. Amongst other rules, the re- 
levant portion of R. 2 of Sch. 2 is in these 
terms: "Any borrowed money and debt 

shall be deducted ” Therefore, if this 

rule stood by itself, in ascertaining the in- 
creased capital, if any borrowings were found, 
they must be excluded. But the assessee in 
that event would contend that provision is 
made in sch. 1 in respect of certain class of 
borrowings, and if these borrowings fell 
under that class, such borrowings cannot 
be excluded. It is, therefore, next necessary 
to turn to sch. 1, R. 6. which deals with this 
argument. That rule runs as follows : 

“If at any time after the close of the standard 
period, any increase in the capital employed in a 
business has been effected by means of a loan from 
a bank carrying on a bona fide banking business, 
or by means of a public issue of debentures secured 
on the property of the company, the interest on so 
much of the loan or debentures as has been utilised 
in effecting the increase in the capital shall not bo 
deducted in computing tbe profits for the purposes 
of excess profits tax and, notwithstanding the pro- 
visions of R. 2 of Sch. 2. that amount of such l^n 
or debentures shall not be deducted in arriving at 
tbe amount of the capital employed in the 
business.” 

It is argued that if tbe assessee is thus ableN 
to show that the borrowings consist of loans 


from such a bank or by the public issue of. 
debentures, so as to fall within tbe words of 
R. 5, such borrowings should not be exclud- 
ed in computing the average amount of 
capital for the chargeable accounting period. 
Having thus computed the average amount- 
of capital for the chargeable period, a com- 
parison must be made, as provided by 
s. 6, and tbe standard profit increased or 
decreased by tbe statutory percentage. That 
is the scheme of the Act. It is contended 
that this view creates no complications and 
makes R. 5 perfectly intelligible. The argu- 
ment of the assessee against these conten- 
tions is that S. 6 is quite independent and 
has nothing to do with R. 5 of sch. 1. The 
contention is that having regard to the 
opening words of R. 5 the amount of capital 
of tbe standard period should be ascertained 
as of the last date of that period and would 
include the borrowings from banks on the 
last date. That should be accepted as the 
figure over which the increase in the charge- 
able accounting period should be considered. 

In my opinion tbe contention of the 
Commissioner is correct. The object of the 
l^xcess Profits Tax Act is to tax the 
excess profits over the standard profits. The 
scheme of s. 6 is to compare the average 
amount of capital during the standard 
period with the average amount of capital 
during the chargeable accounting i)enod, 
and make adjustments in the standard pro- 
fits on the footing of the increase in the 
capital duriflg the chargeable accounting 
l>eriod. For this purpose two figui-es only 
are relevant and they are the average 
amount of capital for the standard period 
and not the amount of capital ascertained 
as in use on tbe last date of the standard 
period. The object of Scb. 2, as found in the 
definition of the average amount of capital 
and the heading of the schedule, is to pres^ 
cribe rules for computing the average amount 
of capital. If R. 2 alone existed, all borrow*- 
ings will have to be excluded. By virtue of 
R. 6 of Sch. 1, the Legislature has, however, 
provided that borrowings from banks of the 
type mentioned in the rule and in the shape 
of debentui'es issued to the public, should not 
be excluded in arriving at the average 
amount of capital for the chargeable ac- 
counting period. In respect of the increase 
of capital there will thus arise two questions: 
(i) increase over what sum and (2) increase 
as compared to what date or period? 

The opening words of R. 6 of sch. 1 deal 
witli the last question, namely, that the in- 


19^6 


Killick Nixon & Co. v. Income-tax Commr. (Chaola J.) Bombay 63 


crease mentioned therein is the increase con- 
templated after the closure of the standard 
period. It does not deal with the question 
of amount at all. The word “increase” 
necessarily means “more than”, but the 
answer to the question “more thau what” 
is not found in ll. 5 of Sch. 1. It is argued 
on behalf of the assesses that the words 
“after the close” in R. 5 w'ould be useless if 
that interpretation is given to the rule. I 
do not think so. When the Legislature uses 
the word ‘period’, it must describe the termi- 
nation of the period, as at the close. It can- 
not state the date. This is obvious because 
individual assessees may select different 
periods for their assessment. Moreover the 
ascertaining of the exact amount of capital 
(and not the average amount) in use at the 
end of the standard period is not material 
for any purpose of the Act whatsoever. It 
is contended that it is material for the pur- 
pose of R. 5 itself. I do not agree. The 
natural reading of E. 5 is that the Legisla- 
ture had granted a certain privilege to the 
assessee, who had increased his capital after 
the standard period had come to an end. It 
is argued that interest, which is mentioned 
in the first part of E. 5, must be calculated 
as at the end of the year. I do not see why 
it should be so done. It must be on the bor- 
rowings throughout the year. The interest 
paid by the assessee in respect of that por- 
tion of the increased capital (which consists 
of borrowings from the banks mentioned in 
the rule and the debentures) has to be re- 
tained on the debit side and not excluded as 
it would have to be done if the borrowings 
were totally excluded. In my opinion there 
is nothing inconsistent in the first and second 
part of E.5. It istrue that betterdrafting might 
have provided for the non-exclusion of such 
borrowings in computing the average amount 
of capital for the chargeable accounting 
period in a rule in Sch. 2. However, as sch. 1 
is framed for computation of profits, E. 5 is 
not completely out of place because in com- 
puting the profits, the increase or decrease of 
capital has to be considered, and on the as- 
certainment of that the statutory percentage 
to the standard profit has to be applied. 

The argument that E. l of Sch. l provides 
that the computation of capital has to be 
according to the schedule is not a proper 
reading of R. 1 at all. The rule says that the 
profits of a business during the standard 
period, or during any chargeable accounting 
period, shall be separately computed, and 
shall, subject to the provisions of the sche- 
dule, be computed on the principles on which 


the profits of a business are computed for 
the purposes of income-tax under S. 10, 
Income-tax Act, 1922. The plain meaning of 
that rule is that the profits of a business 
shall be computed according to S. 10, In- 
come-tax Act, 1922, but subject to the rules' 
which are found in the schedule. It is, there-, 
fore, not correct to say that no reference' 
should be made to the Income-tax Act to 
ascertain the profits under the Excess Profits 
Tax Act. In my opinion, the conclusion 
arrived at by the Tribunal is correct, and 
the answer to the question is in the affirma- 
tive. The assessee to pay the costs of the 
reference, 

Chagla J. — The construction of E. 5 is 
not free from difficulty, and it is not with- 
out some hesitation that I have arrived at 
the same conclusion as my learned brother. 
It is our duty to give effect to the plain 
language of the rule. We are not concerned 
with the intention of the Legislature or what 
result the Legislature might have aimed at ; 
but in construing the rule, we must try and 
avoid patent absurdities and incongruities 
and, as far as possible, give a construction 
to the rule as would fit it in the general 
scheme of the Act. Schedule l deals with 
rules for the computation of profits for pur- 
poses of excess profits tax ; and sob. 2 
deals with rules for computing the average 
amount of capital. But if R. 5 of sob. l was 
confined to dealing with the interest which 
had to he paid by an assessee on the loans 
borrowed from a bank or on debentures, 
^then I should have been strongly inclined to 
favour the construction put upon the rule 
by Sir Jamshedji Kanga. Logically E. 5 
should have been confined to that only 
because the schedule, as I have pointed out, 
deals with computation of profits; and what 
the first part of E. 5 says is that when you 
compute profits, if there is an increase in the 
capital effected by means of loans from 
banks or debentures at any time after the 
close of the standard period, then you must 
not deduct from those profits the interest 
which you have to pay on such loans or 
debentures. But E. 6 does not stop there. It 
goes on to deal with a subject which should 
logically have been dealt with in Sch. 2 
either under R. 2 itself or under any other 
appropriate rule ; and the second part of E, 5 
says that notwithstanding the provisions of 
E. 2 of sch. 2 the increased amount of loan 
or debentures shall not be deducted in arriv- 
ing at the amount of the capital employed 
in the business. Now this i)ortion of the rule 
undoubtedly ref el’s to the capital employed 
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i n the business duriDg the chargeable account- 
ing period. }3ut one cannot take the average 
of the capital used in the chargeable account- 
ing period and compare it with the moneys 
l)orrowed from a banlc or on debentures at 
one fixed x'^ohit of time in the standard 
period. Such a construction would lead to 
absurdities and incongruities and, therefore, 
on the whole I think the construction sug- 
gested by IMr. Setalvad on behalf of the 
Commissioner is more consistent with the 
general scheme of the Act. I, therefore, 
agree that the question should be answered 
ns suggosteil by my learned brother. 

R.K. Hcferencc anstccred. 


[Case Ko. 10.] 

A. 1. R. (33) 1946 Bombay 64 

Chagla J. 

Kesha c Ramchandra — Applicant ■ 

V. 

Alimic'i^pal Boroiiyh, Jalyaon and 

others — Opponents. 

Civil Revn. Appln. No. 256 of 1911, Decided on 
22nd February 1915. 

Civil P. C. (1908), S. 115 — No revision lies 
against order of Judge acting upder S. 15, 
Bombay Municipal Boroughs Act (1925). 

A Judge acting under S. 15, Bombay lilunicipal 
Boroughs Act, is not a Court but a yersona desig- 
nata, and ibo High Court has, therefore, no juris- 
diction to revise his order under S. 115, Civil P, C., 
or to correct any mistake committed by him whe- 
ther be e.xercise3 jurisdiction not vested in him or 
fails to exercise jurisdiction vested in him or nets 
with material irregularity in the exorcise of his 
jurisdiction: (’ll) 31 A.I.R. 1941 Bom. 203, Dissen/. 

[P 61 C 1,2] 

y. V. DLcii — for Applicant. 

(/. S. Qnpie’, S. O, Paiwardhan\ and B. N. 

GdJihdlc — for Opponents (Nos. 1; 2; and 3 and 

4, respectively). 

Order. — The ixjtitioiicr is a defeated can- 
didate at an election held on 26th April 
1943 for the Municipal Borough, Jalgaon. 
On 7 th May 1913 he applied under S. 16, 
Bombay Municipal Boroughs Act, 1925, ques- 
tioning the validity of the election on several 
grounds and praying that the election might 
Ite set aside. The learned Assistant Judge, 
Jalgaon, heard the application, and on 28th 
February 1911 he dismissed it holding that 
the result of the election had not been ina- 
torially affected. It is from this order of 
the learned Assistant Judge that this revi- 
sional application has been preferred. 

It is contended by bpth j\Ir. Gnpte and 
Mr. Gokhale that the application is not 
iinaintainablo. Now it is conceded by Mr. 
, Dixit that the learned Assistant Judge of 
Jalgaon is a persona dcsignata under the 
Bombay l\Iunicipal Boroughs Act, 1925 , for 
the pnr 3 X)se of deciding election disputes. I 


fail to see bow if the learned Judge is a 
persona dcsignata the High Court can exer- 
cise any revisional powers. Section 115, 
Civil P. C., in terms refers only to Courts 
subordinate to the High Court in respect 
of which revisional powers of the High Court 
can be exercised. Mr. Dixit says that the 
learned Assistant Judge has failed to exer- 
cise the jurisdiction vested in him under the 
Act. Be that as it may, this Court has no 
jurisdiction to correct any mistake com- 
mitted by a persojia dcsignata whether he 
exercises jurisdiction not vested in him or 
fails to exercise jurisdiction vested in him 
or acts with material irregularity in the 
exercise of his jurisdiction. The applicant 
may have other remedies to get his wrongs 
redressed. But as far as the High Court’s 
revisional powers are concerned under S. 115 
of the Code, as I have already observed, they 
can only be exercised against a Court sub- 
ordinate to the High Court. 

My attention has been drawn to a judg- 
ment of Macklin J. in 46 Bom. L. R. 371,^ 
The learned Judge held in that case that 
the High Court can exercise its powers of 
revision in a case in which the Judge though 
acting ns a persona designata goes beyond 
the powers given to him by the Legislature. 
"With great respect to the learned Judge, I 
do not find it possible to agree with that 
view of the law. Ordinarily I should have 
found myself bound by a decision of a Single 
Judge. But there is a judgment of the Divi- 
sional Bench of this Court in 35 Bom. L. R. 
89^ following 21 Bom. 279^ and 28 Bom. L. R. 
519,^ where Murphy and Nanavati JJ. held 
that a Judge acting under s. 15, Bombay 
Municipal Boroughs Act, 1925, is not a Court 
but a persona designaiay and the High Court 
has, therefore, no jurisdiction to revise his 
order under s. 115, Civil P. C. Once that 
principle is accepted, it makes no dififerenoe 
what the nature of the order made by the 
persona designata is. It is impossible to dis- 
tinguish one order from another. Wbether 
the oi'der is without jurisdiction or in excess 
of jurisdiction, it is not for the High Court 
to correct that order. I, therefore, discharge 
the rule with costs. 

B.k. Rule discluirgcd. 

1. (’44) 31 A.I.R. 1944 Bom. 203 : 214 I. C. Ill : 

46 Bom. L. R. 371, HifzurnxUcman Ansarsaheb 

V. Hasansahob Abansabeb. 

2. (’33) 20 A.I.R. 1933 Bom. 106 : 142 I. C. 378 : 

35 Bom. Ij. R. 89, Jagmohan v, Vonkatesh. 

3. (97) 21Bom.279, Balnji Sakharam v.Merwanji. 

4. (’26) 13 A.I.R. 1926 Bom. 344 : 50 Bom. 337 : 

94 I. C. 660 : 28 Bom. L. R. 510, Gaugadhar v* 

Hubli Municipality. 


1946 


In re Dhruvarajstng Vishwanathsing (Bhagwaii JJ Bombay 65 


[Case No, 16,] 

A. I. R. (33) 1946 Bombay 65 

Bhagwati J. 


Ill re Dhruvarajsing Vishtoanathsi 7 ig. 

Criminal Petn., Decided on 5th May 1945. 

(a) Defence of India Rules (1939), R. 129— 
Police officer having suspicions need not 
arrest detenu personally—Important thing is 
decision to arrest, actual arrest is merely exe- 
cution of such decision. 


No doubt according to the true construction of 
R. 129 (1), the officer who is empowered to arrest 
the detenu is one who entertains a reasonable sus- 
picion that the detenu has acted in a manner 
prejudicial to the public safety or to the efficient 
prosecution of war, but it is not necessary that the 
police officer should effect the arrest of the detenu 
personally. If the conditions which invested him 
with the power to arrest the detenu are fulfilled, 
viz., that he reasonably suspects the detenu of 
having acted in a manner prejudicial to the public 
safety or to the efficient prosecution of war, he has 
the power to arrest the detenu without a warrant. 
The person who determines whether the detenu 
should be arrested is the police officer who is thus 
vested with the power on those conditions being 
fulfilled, but the physical act of arrest need not be 
necessarily done by that officer. He may arm his 
subordinate with the authority to effect the arrest 
on his behalf. The subordinate actually ef[ectin<’ 
the physical arrest of the detenu would thus be the 
mere instrument of carrying the resolution of the 
officer in execution. What is important is the 
decision arrived at by the officer to arrest the 
detenu without a warrant. He may issue a warrant 
or he may not issue one. If he chooses to issue a 
warrant, then it is his own hand that signs it, and 
•the person who executes the warrant is merely the 
instrument for the purpose of effecting the physi- 
cal arrest. If he does not choose to sign the war- 
rant it is nonetheless his decision and his order 
which IS communicated to the person who actually 
effects the physical arrest of the detenu. 


It' iov 2 ; P71 c 1 

(b) Legislation — Liberty of subject can b 
encroached upon since individual liberty mu« 
give way to national safety. 

The liberty of the subject is in existence in so fa 
as it IS sanctioned and controlled by. law. Th 
Legislature has full power to enact measures whicl 
would encroach upon the liberties of the subjeci 
Ry proper enactments in that behalf the Legh 
Jature can deprive a subject of his liberty ofperso] 
or his rights of property and various other libertie 
which are his priceless treasures. The realm c 
law IS supreme; salus populi est suprema lex. K 
individual liberty must give way to consideratio] 
of national safety. Even though the liberty of th 
subject has got to be jealously preserved, Legis 
lature is supreme, and if Legislature enacts cei 

the hbei-ties of the subject, the subject has to sut 
mit to such encroachments. [P 76 C 1 2 


(c) Interpretation of statutes _ Emergency 
legislation —If only one meaning not possible 
construction supporting object and intend- 
ment of legislation should be adopted though 
strained or unnatural. 


In an emergency legislation if the words used 
are capable of only one meaning, the Courts should 
1946 B/9 & 10 


not go out of their way to adopt an unnatural or a 
strained meaning from what may be presumed to 
be the object and intendment of the particular 
piece of legislation, because encroachment on the 
liberty of the subject is countenanced only in so 
far as the same is warranted by the strict letter of 
the law. If, however, the words used are capable 
of more than one meaning, the Courts should lean 
while construing the emergency legislation towards 
a construction which supports rather than defeats 
the object and the intendment of the emergency 
legislation and should even adopt a construction 
which might appear strained or unnatural in times 
of peace though quite appropriate and suitable to 
the occasion when emergency powers are sought to 
be granted to particular individuals in tiines of 
great national emergency. However irresponsible 
the^ executive might be, whatever excesses the exe- 
cutive might commit, how-soever atrocious their 
conduct in particular cases may be, looked at from 
one point of view, one has only got to look to the 
four corners of the particular piece of legislation in 
order to see what are the powers vested in the 
executive or the police officers. If the powers that 
are vested in them are such as encroach upon tho 
Jibertle.s of the subject, the law is there and has «ot 
to be administered by the Courts irrespective*^of 
whether such wide and absolute powers which are 
vested in the executive or police officers are liable 
to be abused or not. If the executive or the police 
officers act within the strict letter of the law and 
within the scope of the powers which have been 
given to them under R. 129 (1), there cannot be 
any question of impeaching the exercise of those 
powers by them. [P 77 C 1, 2; P 78 C 1] 

(d) Defence of India Rules (1939), R. 129— 
Action of officer can be impeached if he acts 
with ulterior purpose since the act would be 

fraud upon Defence of India Act and Rules 

But if materials exist on which he entertains 
reasonable suspicion. Court has no jurisdic- 
tion to challenge detention 

Where the executive officer or police officer has 
purported to act under R. 129 (1) his action is 
liable to be impeached. In cases where the execu- 
tive officer or the police officer though purporting 
to act under R. 129 (1) really acts with ulterior 
purposes, not in furtherance of the objects which 
are prescribed in the preamble of the Ilefence of 
India Act and in S. 2 thereof as elaborated in 
R. 129 (1) the action of the executive officer or the 
police officer concerned would be outside the scope 
of that provision, would be a fraud upon the Act 
and. the Rules framed thereunder, would be wrong- 
ful and mala fide and would certainly be liable to 
be impeached : 1942 A. C. 206; (’45) 32 A I R 
1945 Nag. 8; (’46) 33 A. I. R. 1946 Bom. 32 and 
(’44) 31 A. I. R. 1944 Lah. 373, Rel. on. 

^ , [P 80 C 1] 

But once it is brought to the notice of the Court 
that the officer concerned had materials or in- 
formation before him on a consideration of which 
he came to the conclusion that there was ground 
for entertaining reasonable suspicion about the 
detenu within the meaning of R. 129 (1), it would 
not be possible to challenge the apprehension and 
detention of the detenu. The reasonable suspicion 
which the police officer entertains or has entertain- 
ed as a condition precedent to the exercise of that 
power need not be an objective fact and a sub- 
jective fact merely is sufficient. [P 72 C 1 

P 79 0 2; P 80 C 1; P 81 C 1] 

(e) Defence of India Rules (1939), R. 129 

“Reasonably” in R. 129 explained — If it can 
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be shown that officer is acting arbitrarily or 
capriciously, he acts outside scope of R. 129 — 
Whether suspicion is reasonable and whether 
grounds for same are sufficient is to be deter- 
mined by the officer ahd not by Court. 

The use of the word ‘'reasonably” in R. 129 as 
contrasted with the absence thereof in R. 26 does 
not make any difference. The words “reasonably 
suspects” are used in R. 129 (1) with a view to 
connote the state of mind of the ofTiccr concern- 
ed, of which slate of mind he is the sole judge. 
It is left to his sole discretion as to whether the 
grounds on which he entertained the suspicion 
about the conduct of the detenu were in fact in 
existence and whether the same grounds did 
constitute reasonable grounds for suspecting the 
detenu of having acted in a manner prejudicial to 
the public safety or to the efficient prosecution of 
war, the only difference is that if it could be 
demonstrated before the Court in the event 
of the arrest and detention of the detenu by 
the officer concerned in exercise of the powers 
vested in him under R. 129 (1) that the officer 
concerned arbitrarily or capriciou.sly or dishonestly 
suspected the detenu of having acted in a manner 
prejudicial to the public safety or to the efficient 
prosecution of war, the officer would be acting out- 
side the powers vested in him under R. 129 (1) 
much more so if it could be demonstrated that he 
used those powers for purposes extraneous to the 
purpose for which he was invested with the same 
or exercised those powers with ulterior or indirect 
motives because in that event it would bo a fraud 
on the provisions of the Defence of India Act and 
the Defence of India Rules framed thereunder. In 
the matter of the exercise of the powers vested 
in the executive olficer or the police officer under 
R. 129 (1) the question whether there arc sufficient 
grounds or materials in fact which would enable 
the officer concerned to entertain a suspicion about 
the conduct of the detenu and whether the suspi- 
cion entertained by the officer concerned on those 
grounds or materials is a reasonable one or not falls 
to be determined by the officer concerned and not 
by the Court before which the order of the officer 
concerned might be challenged by the detenu on 
proceedings taken in that behalf. [P 81 C 2’ 

P 82 C 1] 

(f) Defence of India Rules (1939), Rr. 129 
and 26— Allegations in affidavit on behalf of 
detenu not traversed in affidavit by officer 
concerned— Allegations in affidavit of detenu 
are presumed to be correct. 

Where an order made by an officer concerned 
under R. 129 (1) is challenged before theCourt, the 
Court is entitled to presume the correctness of the 
allegations contained in the affidavit made by 
the detenu and is entitled to act as if those 
were the only inateriais before the officer concern- 
ed when he came to exercise powers vested in him 
under 11. 129 (1) in the absence of any averment 
in the affidavit of the officer concerned thatbesides 
those materials wliich wore set out in the affidavit 
made by the detenu he had materials before him 
which in his opinion wore sufficient to enable him 
to entertain the reasonable su-picion that the 
detenu had acted In a manner prejudicial to the 
public safety or to the efficient prosecution of war. 

(g) Defence of India Rules (1939)/^^^^^ 
Order by Bombay Police Commissioner to 
detain person for handing him over to U. P 
Police and consequent order of detention by 
Provincial Government are illegal. 


An order of detention under R. 129 by order of 
the Commissioner of Police of Bombay with a view 
to arrest the detenu and transfer him within the 
jurisdiction of the U. P. Government is a fraud on 
the powers invested in the Commissioner of Police 
under R. 129 (1) and the same is illegal and 
hence under R. 129 the further detention of the 
detenu under the order of the Government of 
Bombay following upon such illegal detention of 
the detenu is illegal. [P 85 C 2] 

(h) Defence of India Rules (1939), R. 129 
sub-rr. (2) and (4) — Provincial Government is 
invested with powers to detain for two months. 

Reading proviso (i) to sub-r. (2) and sub-r. (4) of 
R. 129 it should be concluded by necessary im- 
plication that the Provincial Government has been 
invested with the power of making such orders as 
to the temporary detention of the detenu as may 
be necessary in the opinion of the Provincial Gov- 
ernment not exceeding a period of two months 
from the date of the arrest of the detenu pending 
the final orders to be made by the Government for 
the detention, release, or residence or any other 
matter concerning him as might appear to the 
Government in the circumstances of the case to be 
reasonable or necessary. [P 86 C 1, 2] 

D. B. Desai — tor Petitioner. 

C. K. Dnphiarif, Advocate-Goieral and ilf. V. 

Desai — for the Crown. 

Order. — This is i>etition filed by one 
Talukdarsing Bamsumersing Kshatriya, the 
nncle of the detenu Dhruvarajsing Vishwa- 
nathsing, under s. 491, Criminal P. C., 1898, 
for an order that the detenu who is at pre- 
sentdetained in the AVorli Temporary Prison 
be brought in i)erson before this Court to be 
dealt with according to law and that he be set 
at liberty 'on the ground that the arrest of 
the detenu effected on lOth April 1945 and 
the subsequent detention of him was invalid 
and improper and was without lawful autho- 
rity. The petitioner has urged in his petition 
that the detenu is a rent farmer (collector) 
of the Right Honourable Dr. M. R. Jayakar 
and has been in such employ since 1933, 
that the detenu is a member of the Hindu 
Maba Sabha, that the house of the detenu 
was searched by the police on lOth April 
1916, but nothing incriminating was found 
from the said place by the police, that the 
detenu was to the petitioner’s knowledge 
and belief not taking any part in the politi- 
cal movement and was a very peaceful and 
respectable jierson spending a peaceful life 
in the employ of the Right Honourable Dr. 

R. Jayakar and had not taken part in 
any prejudicial activities at any time, that 
the detenu had during his employment as 
aforesaid not gone to his native place 
Jaunpur, IJ. P., for the last many years 
except for a month or two to enjoy vacation 
and had not been to Jaunpur, U. P., since 
1942 except for about four or five weeks in 
connection with his wedding which took 
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place sometime in November 1943. The 
petitioner submitted that the detention of 
the detenu under R. 129, Defence of India 
Rules, 1930, was not bona tide and was 
illegal, ultra vires and beyond the powers 
conferred by R. 129 or any other rule of the 
Defence of India Rules, that no order under 
cl. (a) or (b) of sub-r. (l) of R. 129, Defence 
of India Rules, was served on the detenu 
and therefore his detention was in any event 
illegal and without lawful authority. The 
petitioner further submitted that the said 
arrest was unlawful inasmuch as the police- 
oflicer arresting the detenu had not satisfied 
himself that the detenu was likely to act in 
a manner prejudicial to the public safety, 
the defence of India or to the efficient pro- 
secution of war, that the said police officer 
had not carried out any personal investiga- 
tion and had acted merely on instructions 
received by him and that therefore no 
question of his being satisfied as required by 
R. 129 about the conduct of the detenu could 
possibly arise. The petitioner further sub- 
mitted that the application of R. 129 to the 
present case was misconceived and improper. 

This petition was filed by the petitioner 
on 13th April 1945. The petitioner made 
an affidavit in support of the petition in 
common form. Before this petition was pre- 
sented, a further affidavit was made by the 
petitioner on 16th April 1945, incorporat- 
ing therein the statements as regards the 
police officer who arrested the detenu not 
having satisfied himself that the detenu had 
acted or was likely to act in a manner pre- 
judicial to public safety, defence of India 
and efficient prosecution of war. This affi- 
davit was evidently in support of the allega- 
tions which had been made by way of an 
amendment in the petition made on 16th 
April 1945, adding this as a further ground 
by reason of which it was alleged that the 
arrest of the detenu was unlawful. These 
allegations were the subject-matter of para- 
graph 9 (a) of the petition. The petition was 
presented on I6th April 1945 before Raja- 
dhyaksha J., who granted a rule and stay 
order in terms of cl. (f) of the petition. The 
rule was made returnable on 24th April 1945, 
and was directed to be served on the Com- 
missioner of Police and the Superintendent, 
AVorli Temporary Prison. The rule came on 
for hearing before me on 26th April 1945 
when the petitioner asked for leave to file 
his affidavit dated 24th April 1945 in rejoin- 
der traversing the allegations which had 
been made by Balaram Sbamrao Kothare, 
Superintendent of Police, Special Branch I, 


C. I. D., on behalf of the Commissioner of 
Police, in his affidavit dated 23rd April 1045. 
The said affidavit of the petitioner, however, 
besides controverting the said allegations, 
made by Balaram averred certain new facts 
which were sought to be relied upon in 
support of the petition. These facts were set 
out in para. 2 of this affidavit and they were : 

“I have now ascertained that the said Dhruva- 
rajsing Vishwanath was arrested at the instance 
of the Police authorities of the United Provinces 
who made a request to the Police authorities of 
Bombay to effect the arrest of the said Dbruvaraj- 
sing Vishwanathsing. I have further ascertained 
that the Police authorities of the United Provinces 
wanted to arrest the said Dhruvarajsing Vishwa- 
nathsing because the said Dhruwarajsing Vi.shwa- 
nathsing helped in collecting funds for the families 
of the persons in the United Provinces detained 
in jail either as detenus or prisoners. The said 
Dhruvarajsing Vishwanathsing belongs to the 
United Provinces and in helping the collection 
of funds as aforesaid he was actuated by humani- 
tarian motives. The said funds were collected in 
Bombay and sent to the Honourable Babu Purshot- 
tamdas Tandon, the Speaker of the United Provin- 
ces Legislative Assembly. I submit that the said 
funds were raised for a lawful purpose, in a lawful 
manner and with lawful motives. I repeat that the 
said Dhruvarajsing Vishwanathsing is not in any 
way connected or associated directly or indirectly 
to or with any political or subversive movement. 
Under the circumstances I submit that the Police 
authorities of the United Provinces in seeking the 
arrest of the said Dhruvarajsing Vishwanathsing 
were not acting bona fide. I therefore submit tha*t 
the arrest and detention of the said Dhruvarajsing 
Vishwanathsing is mala fide and illegal.” 

On the application of Mr. D. B. Desai for 
the petitioner, I allowed him leave to file 
this affidavit containing these fresh mate- 
rials and gave leave to the respondents to 
file an affidavit in rejoinder to the fresh 
facts stated in that affidavit if so advised. 
The rule was accordingly adjourned to 1st 
May 1945 for hearing and final disposal. 

In his affidavit dated 23rd April 1945, 
Balaram had stated that he was attending 
to the matter relating to the detenu and the 
facts relating- to the case and arrest were 
within his personal knowledge and that he 
had been authorised and directed by the 
Commissioner of Police, Bombay, to make 
that affidavit. He stated that the detenu 
was properly arrested under orders issued 
by the Commissioner of Police, Bombay, 
under R. 129, Defence of India Rules, as he 
was reasonably suspected of having acted in 
a manner prejudicial to the public safety 
and the efficient prosecution of war, that the 
information on which he was arrested had 
been considered carefully by the Commis- 
sioner and by himself and that it was under 
his orders that the detenu was arrested. In 
this affidavit Balaram Shamrao Kothare 
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mixed up the part which he took in the 
consideration of the case of the detenu with 
that taken by the Commissioner of Police. 
He identified himself with the Commissioner 
of Police under whom he was working as 
the Superintendent of Police, Special Branch 
I, C. I. D., and in more places than one in 
this afiidavit it appears that the Commis- 
sioner of Police as ■well as himself inquired 
into the case of the detenu and directed his 
arrest under R. 129, that both the Commis- 
sioner of Police and himself suspected the 
detenu of having acted in a manner preju- 
dicial to the public safety or to the efficient 
prosecution of war. He also stated that the 
information received and considered by the 
Commissioner of Police and himself led both 
of them to the reasonable conclusion that 
the detenu had acted and was acting in the 
manner aforesaid. He further stated that the 
information received by the Police could not 
be disclosed as it was of a secret nature and 
it was against the public interest to disclose 
the same. He submitted that the arrest and 
detention could not be challenged and -were 
valid in law and that the detenu would be 
dealt with according to law. He finally sub- 
mitted that the arrest was made on careful 
consideration, on proper materials and should 
not be disturbed. After I had granted leave 
to the petitioner to file his affidavit in re- 
joinder dated 24th April 1945, Balaram made 
a further affidavit in rejoinder dated 1st May 
1945, wherein he pointed out that para. 2 of 
the petitioner’s affidavit in rejoinder con- 
tained various allegations which -vs'ere not 
included in the petition. With reference to 
those new allegations he submitted that the 
information upon which action was taken 
against the detenu was confidential and was a 
State secret and could not be disclosed. He 
submitted that the allegations were, therefore, 
otherwise irrelevant and were made merely 
as an attempt to draw information which 
was confidential and that, therefore, he was 
advised that there wore no facts which were 
either necessary or proper to reply. He 
reiterated that the information upon which 
the police authorities acted could not bo dis- 
closed and repeated that the Commissioner 
of Police and he had considered the matter 
on the materials before them and they 
reasonably suspected him of having acted 
and acting in a manner prejudicial to the 
public safety or to the efficient prosecution 
of war. 

The arrest of the detenu was effected on 
10 th April 1945 by Sub-Inspector Antia 
acting under the orders of Balaram who in 


his turn, as is stated by the Advocate-Gene- 
ral, acted under the orders of the Commis- 
sioner of Police. It was the Commissioner 
of Police who, according to the Advocate- 
General, reasonably suspected the detenu of 
having acted in a manner prejudicial to the 
public safety or to the efficient prosecution 
of war and who in exercise of the powers 
given to him under li. 129 (l), Defence of 
India Rules, arrested the detenu without a 
warrant on 10th April 1945. The Commis- 
sioner of Police delegated the task of physi- 
cal arrest under his orders to his subordinate 
Balaram, the latter in his turn delegating 
the task of actual physical arrest to Sub- 
Inspector Antia, who actually effected the 
physical arrest of the detenu on the same 
day. After his arrest as aforesaid the Com- 
missioner of Police detained the detenu in 
the Worli Temporary Prison under his order 
dated loth April 1945. On 13th April 1945, 
an order was issued by the Assistant Secre- 
tary to the Government of Bombay, Home 
Department (Political), to the effect that the 
consent of the Government of the United 
Provinces had been obtained to the transfer 
of the detenu to Lucknow in the United 
Provinces and that therefore in exercise of 
the powers conferred by sub-r. (5) of R. 129, 
Defence of India Rules, the Government of 
Bombay was pleased to direct that the detenu 
be removed to Lucknow and delivered into 
the custody of the Superintendent of Police, 
Lucknow, As I have already stated, Rajadh- 
yaksha J. issued a rule on 16th April 1945, 
which was served on the Commissioner of 
Police as well as the Superintendent, Worli 
Temporary Prison. After that order was 
made, it appears that the Secretary to the 
Government of Bombay, Home Department, 
issued another order dated 18th April 1945, 
in supersession of the previous order dated 
13th April 1945 to the effect that the Govern- 
ment of Bombay in exercise of the ixiwers 
conferred by sub-r. ( 2 ) of R. 129, Defence of 
India Rules, was pleased to direct that the 
detenu who was arrested and committed to 
jail custody under sub-rr (l) and (2). res- 
pectivoly, of R. 129 on lOth April 1945 should 
be detained in such custody, I'^ending further 
orders, for a period not exceeding two months 
from the date of his arrest. The previous 
order which had been passed by the Govern- 
mont of Bombay for the removal of the 
detenu to Lucknow and delivery of the 
detenu into the custody of the Superinten- 
dent of Police, Lucknow, was thus super- 
seded and the detenu continued in the Worli 
Tonnx>rary Prison. 
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Mr. D. B. Desai for the petitioner has 
urged that the orders for arrest and detention 
of the detenu made by the Commissioner of 
Police are not bona fide and has attacked 
the same on various grounds. He has, firstly, 
urged that under R. 129 (l) the power to 
arrest without warrant was given to the 
police officer actually effecting the arrest, 
provided such officer reasonably suspected 
the detenu of having acted in a manner pre- 
judicial to the public safety or to the efficient 
prosecution of war, that the officer actually 
arresting the detenu was Sub-Inspector Antia, 
who admittedly was not such an officer, he 
not having personally investigated the case 
of the detenu and he not being a person who 
reasonably suspected the detenu of having 
acted in a manner prejudicial to the public 
safety or to the efficient prosecution of war. 
He, therefore, urged that Sub-Inspector 
Antia was not entitled to arrest the detenu 
as he did on 10th April 1945, and that the 
arrest of the detenu by Sub-Inspector Antia 
was illegal. Without prejudice to his afore- 
said contention, Mr. D. B. Desai next urged 
that if the arrest of the detenu be deemed 
to have been effected by the Commissioner 
of Police, the Commissioner of Police had 
no grounds for reasonably suspecting the 
detenu of having acted in a manner prejudi- 
cial to the public safety or to the efficient 
prosecution of war, that the question whe- 
ther the suspicion entertained by the Com- 
missioner of Police was reasonable or not 
was an objective fact to be determined by 
the Court and was not merely a subjective 
fact resting in the sole discretion of the Com- 
missioner of Police, that the Commissioner 
of Police had not placed before the Court 
any materials for the purpose of arriving at 
a conclusion whether the suspicion which he 
entertained as regards the detenu having 
acted in a manner prejudicial to the public 
safety or to the efficient prosecution of war 
was reasonable and that in the absence of 
such materials placed by the Commissioner 
of Police before the Court, the Court was 
entitled to arrive at the conclusion that, as 
the matter stood, there were no grounds for 
the Commissioner of Police entertaining a 
reasonable suspicion in that behalf which 
was a condition precedent to the exercise of 
the powers vested in the Police Commis- 
sioner under R. 129 (1), Defence of India 
Eules. He, therefore, urged that the order 
of arrest passed by the Commissioner of 
Police pursuant to which the detenu was 
arrested on loth April 1946, was illegal. 

Without prejudice to his aforesaid conten- 


tion, Mr. D. B. Desai further contended that 
even assuming that the question whether 
there were sufficient grounds for the Com- 
missioner of Police entertaining reasonable 
suspicion as to the detenu having acted in a 
manner prejudicial to the public safety or 
to the efficient prosecution of war was a 
subjective fact within the sole discretion of 
the Commissioner of Police, having regard 
to the affidavit in rejoinder which the peti- 
tioner filed on 24th April 1945, and the fresh 
facts which were set out in para. 2 thereof 
and the non-traverse thereof by Balaram 
Shamrao Kothare in his affidavit in rejoin- 
der dated 1st May 1945, the Court should 
come to the conclusion that the facts alleg- 
ed by the petitioner in para, 2 of his affidavit 
in rejoinder should be taken as admitted by 
the Commissioner of Police and in the ab- 
sence of anything contained in the affidavit 
of Balaram Shamrao Kothare in rejoinder 
dated 1st May 1945, which w'ould go to show 
that besides those facts alleged in para, 2 of 
the petitioner’s affidavit dated 24th April 
1945, there were any other facts or materials 
before the Commissioner of Police which 
would enable him to entertain the reason- 
able suspicion that the detenu had acted in 
a manner prejudicial to the public safety or 
to the efficient prosecution of war, the Court 
should presume that the facts so stated in 
para. 2 of the petitioner’s affidavit were the 
only facts which were before the Commis- 
sioner of Police when he passed the order 
for the arrest of the detenu on lOth April 
194^; that those facts were not at all such as 
would be sufficient to enable the Commis- 
sioner of Police to entertain a reasonable 
suspicion about the detenu having acted in 
a manner prejudicial to the public safety or 
to the efficient prosecution of war, that in 
any event the action of the Commissioner of 
Police in arresting the detenu on 10th April 
1945, having been actuated not by any in- 
formation or materials which he had at his 
disposal but merely with the desire to as- 
sist the D. P. Police in arresting the detenu 
and transferring him to Lucknow in pur- 
ported exercise of the powers vested in him 
under sub-r. (5) of R. 129, Defence of India 
Eules, was not bona fide but was actuated 
by indirect or ulterior motives and was a 
fraud on the powers vested in him under 
R. 129 (l), Defence of India Eules, and that 
therefore the arrest of the detenu by the 
Commissioner of Police on 10 th April 1945, 
was illegal. Mr. D. B. Desai lastly contended 
that the order purported to be made by the 
Government of Bombay on 18 th April 1945 
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under R. 129 (-2) for temporary detention of 
the detenu for a period not exceeding two 
months from the date of his arrest was also 
illegal inasmuch as R. 120, Defence of India 
Jlules, did not contemplate any order for 
temporary detention of the detenu. On all 
the grounds abovementioned Mr. D. B. 
Desai contended that the orders for the arrest 
and detention of the detenu by the Commis- 
sioner of Police were not bona fide and were 
illegal, ultra vires and beyond the powers 
conferred on the Police by R. 129 or any 
other rule of the Defence of India Rules, and 

that therefore the detenu should be set at 
liberty. 

In support of his first contention Mr. 
D. J>. Desai pointed out that on the facts as 
admitted it was Sub-Inspector Antia who 
actually arrested the detenu on 10th April 
1945. that Sub-Inspector Antia was merely 
the vehicle of the oral order purporting to 
have been passed by the Commissioner of 
Police and communicated by him through 
Balaram to Sub-Inspector Antia for the pur- 
pose of execution. It is common ground that 
there was no written order for arresting the 
detenu which was communicated by the 
Commissioner of Police to Bub-Inspector 
Antia through Balaram. What appears to 
liavo been done was that the Commissioner 
of Police and Balaram decided that the 
detenu should be arrested under 11 . 129 (l) 
Defence of India Rules, and Balaram pas’ 
sed on that order of the Commissioner of 
lolicG to Sub-Inspecter Antia for execution, 
it 13 also common ground that Sub-Inspec- 
tor Antia had not applied his mind at all to 
tlio case of the detenu, nor had he any 
materials before him to entertain any sus- 
picion. much less reasonable suspicion, that 
the detenu had acted in a manner prejudi- 
cial to the public safety or to the efficient 
prosecution of war. Sub-Inspector Antia 
merely performed the function of physically 
arresting the detenu, the mind behind the 
arrest being tliat of the Commissioner of 
I olice. It is argued that on a true construc- 
tion of R. 129 ( 1 ). Defence of India Rules, 
It 13 the police officer who actually effects 
the arrest who should reasonably suspect 
the detenu of having acted in a manner pre- 
.indicial to the public safety or to the effi- 
cient prosecution of war. Tiio officer who 
arrests must bo a person who reasonably 
suspects the detenu of having acted in that 
manner The detenu must be the pei-son 
whom tlie oflicer who arroste him reasonably 
suspects of having acted in such manner. 

I he words used are not that the police 


officer may arrest without w'arrant any 
person who is reasonably suspected or about 
whom there is reasonable suspicion but the 
words are that the police officer may arrest 
the detenu whom he reasonably suspects of 
having acted in such manner. It is further 
urged that the words used are that the 
police officer may arrest, not that he should 
direct the arrest of the detenu. On these 
considerations it is urged that it is only the 
police officer who entertains the reasonable 
suspicion of the detenu having acted in a 
manner prejudicial to the public safety or 
to the efficient prosecution of war that has 
the power to arrest the detenu without a 
warrant as prescribed in R. 129 (l), Defence 
of India Rules. In further support “of this 
argument, Mr. D. B, Desai drew my atten- 
tion to a passage from Halsbury’s Laws of 
England, Hailsham edition, Vol. 9, p. 84 , 
l)ara. ill, where it is stated that 

“Arrest consists of the actual seizure or touching 
of a person’s body with a view to his detention. 
Tlie mere pronouncing of words of arrest is not an 
arrest, unless the i>erson sought to be arrested 
submits to the process and goes with the arresting 
oflicer.” 

He also drew my attention to the cose in 
(170J) D Mod. Rep. 173,^ where it was held that 
an arrest must be by corporal seizing or 
touching the defendant’s body, and therefore 
if a bailiff only pronounces words of arrest 
and shows his warrant and the defendant 
escapes the Court will not grant an attaoh- 
ment for rescue, for ho was not legally 
arrested. He also drew my attention to 
S. 4G, Criminal P. C., where in sub-s. (i) it 
is laid down that in making an arrest the 
police officer or other pei-son making the 
same shall actually touch or confine the 
body of the person to be arrested unless 
there is submission to the custody by word 
or action. 

This contention of Mr. D. B. Desai, how- 
over, is not at all sound. No doubt, accord- 
ing to the true construction of R. 129 (l), 
Defence of India Rules, the officer who is 
empowered to arrest the detenu is one who 
entertains a reasonable suspicion that the 
detenu has acted in a manner prejudicial to 
the public safety or to the efficient prosecu- 
tion of war, but it is nowhere laid down nor 
is it consonant with reason or common 
sense that the jxjlice officer who reasonably 
suspects the deteuu of having acted in such 
manner and is thus empow^ered to arrest the 
detenu without warrant by virtue of the 
provisions of R, 129 (l) should eff ect the 

1. (1704) 6 Xfod. Rop. 173, Geuner v. Sparks. 
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arrest of the detenu personally. If the con- 
ditions which invested him with the power 
to arrest the detenu are fulfilled, viz., that 
he reasonably suspects the detenu of having 
acted in a manner prejudicial to the ixiblic 
safety or to the efficient prosecution of war, 
he has the power to arrest the detenu with- 
out a warrant. The person who determines 
whether the detenu should be arrested is the 
police officer who is thus vested with the 
power on those conditions being fulfilled, 
but the physical act of arrest need not be 
necessarily done by that officer. It may be 
that by reason of the exigencies of time and 
space the officer who determines that the 
detenu should be arrested without a warrant 
may arm his subordinate with the authority 
to effect the arrest 'on his behalf. The sub- 
ordinate actually effecting the phy^cal arrest 
of the detenu would thus be the mere instru- 
ment of carrying the resolution of the officer 
in execution, as Sub-Inspector Antia was in 
the case before me. 

What is important is the decision arrived 
at by the officer to arrest the detenu without 
a warrant. He may issue a warrant or he 
may not issue one. If he chooses to issue a 
warrant, then it is his owm hand that signs 
it, and the person who executes the warrant 
is merely the instrument for the purpose of 
effecting the physical arrest. If he does not 
choose to sign the warrant, it is nonetheless 
his decision and his order which is com- 
municated to the person who actually effects 
the physical arrest of the detenu. It is 
nonetheless an arrest decided upon and 
effected by the officer, though the hand 
which actually physically effects the arrest 
is the hand of the subordinate to whom the 
task of actually effecting the arrest is entrus- 
ted by the officer. The absurdity of this 
contention would be apparent if we took up 
an illustration. A police officer reasonably 
suspecting that the detenu has acted, is 
acting or is about to act in a manner pre- 
. judicial to the public safety or to the effici- 
ent prosecution of war might decide that he 
should arrest the detenu. The detenu might 
be at some distance from the officer. The 
officer might in that case ask a subordinate 
of bis who is standing by his side to run and 
xipprehend the detenu who might be at a 
distance or who might be running away 
after doing that particular act. Can it be 
said that in that event the officer should 
acquaint his subordinate who is asked to 
apprehend the detenu by either running after 
him or otherwise, with the facts of the par- 
ticular ease and the reasonable suspicion 


which he entertains about the detenu having 
acted in such manner before the subordinate 
would be entitled within the meaning of 
R. 129 (l), Defence of India Rules, to actually 
physically arrest the detenu ? 

Take another illustration. The detenu 
may be accompanied by others who if the 
officer himself went alone for arresting the 
detenu might create trouble for him and in 
a particular case it may be necessary for 
the officer to have posse of constables or 
other subordinates to help him in effecting 
the arrest. If he takes the posse of cons- 
tables or subordinates for the purpose of 
effecting the arrest, can it be said that it is 
necessary for him in the event of any other 
police officer actually effecting the physical 
arrest to have actually in advance acquain- 
ted that person or all such i^ersons who ac- 
companied him for the purpose of effecting 
that ^rrest, with the facts of the case and 
with the fact of his having entertained a 
reasonable suspicion that the detenu had 
acted in a manner prejudicial to the public 
safety or to the efficient prosecution of the 
war? Even here the reasonable suspicion 
w^hieh would be entertained would be one 
entertained by the police officer himself. The 
persons to wffiom he communicated that 
would be merely the repositories of his 
confidence. They would not necessarily be 
persons wffio would entertain reasonable 
suspicion about the detenu having acted in a 
manner prejudicial to the public safety or to 
the efficient prosecution of war, and in a 
conceivable case even though this informa- 
tion might have been communicated by the 
officer to all or some of his subordinates 
whose help he sought in effecting the arrest 
of the detenu, it may be that a person to 
whom such information was communicated 
may not entertain the reasonable suspicion 
in the conduct of the detenu as the officer 
who communicated that information did. 
The above illustrations go to show the ab- 
surdity of holding that the officer who decides 
that he should arrest the detenu without 
warrant under the circumstances mentioned 
in R. 129 (l), Defence of India Rules, should 
be the person who actually physically arrests 
the detenu, or vice versa that the person 
who actually physically effects the arrest of^ 
the detenu should be the person who should 
have entertained a reasonable suspicion that 
the detenu had acted in a manner prejudicial 
to the public safety or to the efficient prose- 
cution of war. 

The authorities which are cited by Mr. 
D. B. Desai also do not help him for the 
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reason that they lay down what is the actual 
act of arrest gua the arrested person. These 
authorities go to determine that in order 
that there may be a complete and effectual 
arrest either the arrested i>er 3 on should be 
physically touched and apprehended by the 
j^erson who arrests him or he should submit 
to the process by word or action. These au- 
thorities have no bearing on the (juestion 
whether the person wlio “arrests” should be 
the person who actually physically touches 
the arrested person in the act of such arrest. 
The person who arrests can either effect the 
arrest personally or may delegate the actual 
function of effecting physical arrest to any 
one duly authorised by him in that behalf, 
and there is nothing in any of the authori- 
ties cited by Mr. D. B. Desai before me 
which supports his contention that it is 
only the person who physically arrests and 
touches tiie body of the arrested person who 
can be said to have arrested the i^rson 
within the meaning of r. 129 (1), Defence 
of India Rules. In my opinion, therefore, 
this contention of Mr. D. B. Desai fails. 

The next contention urged by Mr. D. B. 
Desai, however, raises an important question 
of law. Under R. 129 (l), Defence of India 
Rules, the power to arrest without W'arrant 
is given to any police officer or any other 
officer of Government empowered in this 
behalf by general or special order of the 
Central Government, or of the Provincial 
Government, the condition precedent to the 
exercise of such power being that the person 
arresting the detenu should reasonably sus. 
pect the detenu of having acted, of acting 
or of being about to act in a manner Uiter 
alia prejudicial to the public safety or to 
the efficient prosecution of war. On a literal 
meaning of this provision, the pow'er can be 
exercised by any police officer including 
even a police constable, and it is urged 
with great force and vehemence by Mr. 
D. B. Desai that when a person who is the 
last m the hierarchy of the police officers, 
;Vi2., the police constable, might also exer. 
CISC such a power, the reasonable suspicion 
Which he entertains or has entertained as a 
condition precedent to tlie exercise of that 
^power should bo an objective fact and not 
a subjechve fact merely. The existence of 
giounds for the entertaining of such suspi- 
cion and the reasonableness of such suspi- 
cion entertained by him should fall to be 
determined by the Court as objective facts 
leally existing before the police officer can 
act as contemplated by r. 129 (1). It is 
pointed out that if the subjective fact was 


the only fact to be taken into consideration 
in this behalf, the police officer who might 
be even a police constable would be the eole 
judge of the existence of grounds on whicli 
he bases bis suspicion and also of the reason- 
ableness of the suspicion which he entertains- 
on those grounds, a power and discretion 
which having regard to the fact that the 
provisions of R. 129 encroach upon the 
liberty of the subject should not be left to 
the sole determination of such police officer, 
even a jxilice constable, in w'hose status,, 
capacity and judgment no implicit confi- 
dence can ever be reposed. It is, therefore^ 
urged that the ordinary canon of construc- 
tion w'hich has been adopted in all case» 
where such powers have been in normal 
times vested in police officers or other officers 
of the Government should be adopted and 
the questions w'hether there are sufficient 
grounds for entertaining suspicion and 
whether the suspicion entertained is reason- 
able or not should fall to be determined by 
the Court as objective facts to bo investi- 
gated and pronounced upon by the Court 
before the action taken by the police officer 
can ever be justified. It is urged that the 
liberty of the subject is a very precious 
tieasure which should not be encroached 
upon by any member of the executive with- 
out legal justification for the same, and he 
who encroaches upon such liberty should 
justify the encroachment upon the same. 
The officer who says he reasonably suspe'ots 
the detenu of having acted in a manner pre- 
judicial to the public siifety or to the efficient 
prosecution of war should, when his act is 
challenged, put before the Court sufficient 
materials to enable the Court to come to the 
conclusion whether there w'ere sufficient 
materials for him to entertain that suspicion 
and whether the suspicion w’hich he enter- 
tamed was reasonable under the ciroum- 
stances of the case. Both these should be 
put before the Court as objective facts to 
onab e the Court to come to the conclusion 
whether he was justified in exercising the 
lowers which were vested in him under 

those circumstances. 
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legislation which has its sanction in the 
emergency which exists and the necessity of 
taking preventive measures i7iter alia to 
ensure the public safety or the efficient pro- 
secution of war, that under those circum- 
stances when the W'ords which are used in 
the particular provision of law are capable 
of more than one meaning, the meaning 
which should be adopted by the Court should 
be that which can carry into effect the object 
and intendment of the emergency legislation, 
that even a strained construction of the pro- 
visions should be resorted to if it may be 
necessary in order- to carry into effect the 
objects and the intendment of the emer- 
gency legislation, that when the words 
“whom he reasonably suspects” are capable 
of an objective as well as a subjective mean- 
ing, the subjective meaning should be resor- 
ted to as more in consonance with the object 
and intendment of the emergency legislation, 
that the officer who is under the special 
circumstances therein mentioned empowered 
to effect the arrest of the detenu without 
warrant should be the sole judge of the 
existence of the grounds which would enable 
him to entertain the suspicion as well as of 
the reasonableness of the suspicion which he 
entertains on the basis of those grounds, 
that the materials which may exist before 
the officer taking such action may be confi- 
dential in their character and may not be 
at all such as could ever be disclosed before 
the Court of law, if the Court of law ever 
had the power to determine on their exis- 
tence as well as on the reasonable nature of 
the suspicion entertained by the officer on 
those materials and that the disclosure of 
such confidential materials or State secrets 
could not be enforced by any Court with 
■the result that in a majority of cases, if not 
all, even if the Court had power to deter- 
mine these questions as objective facts, the 
Oourt would be absolutely without any 
materials for the purpose of enabling it to 
determine those questions with the result 
at in cases of detenus who are most dan- 
gerous and the disclosure of the materials 

^ whom would be the most 

objectionable from point of divulging the 

btate secrets those detenus would be released 
in the absence of such materials as would 
^ considered sufficient by the Court to’ 
justify the action of the officer concerned 
which has been impugned and that there, 
fore the Court should lean on such construc- 
tion as is in consonance with the spirit and 
the object and intendment of the emergency 
legislation and adopt the subjective fact as 


determining whether the officer concerned 
entertained reasonable suspicion that the 
detenu w'as acting in a manner prejudicial 
to the public safety or to the efficient prose- 
cution of war. 

These are the two rival contentions vehe- 
mently urged by Mr. D. B. Desai for the 
petitioner and the Advocate-General for the 
respondents. Mr. D. B. Desai has placed 
reliance on a. I. R. 1945 Nag. 8^ decided by 
Bose and Sen JJ., as also on the speech of 
Lord Atkin, who delivered a dissenting opi- 
nion in (1942) A. c. 20G.3 The Advocate- 
General on the other hand has relied very 
strenuously on the speeches of the majority 
of the law Lords in the same case in ( 1942 ) 
-A., c. 206^ and on the case in a. I. R. 1945 
Pat. 44,^ a Pull Bench decision of the Patna 
High Court. He also relied upon two recent 
judgments of our Api3eal Court in applica- 
tions under s. 491, Criminal P. C., the one 
delivered by the Chi_ef Justice and Lokur J. 
in 47 Bom. L. R. 069"* and other by Chagla 

and Gajendragadkar JJ. in 47 Bom. L. r. 

675. ® The question raised before me is a very 
important one and has not been the subject- 
matter of adjudication by our High Court. 
The relevant provisions of the Defence of 
India Act in this behalf are : 

Section 2. (1) The Central Government may, 
by notification in the Oflicial Gazette, make .such 
rules as appear to it to be necessary or expedient 
for securing the defence of Briti.sh India, the public 
safety, the maiutenance of public order or the effi- 
cient prosecution of war, or for maintaining sup- 
plies and services essential to the life of the 
community. 

(2) Without prejudice to the generality 6t the 
powers conferred by sub-s. (1), tho rules may pro- 
vide for, or may empower any authority to make 
orders providing for all or any of the following 
matters, namely ; 

• * ♦ * 

(x) the apprehension and detention in custody of 
any person whom the authority empowered by the 
rules to apprehend or detain as the case may be 
suspects, on grounds appearing to such authority 
to be reasonable, of being of hostile origin, or of 
having acted, acting, being about to act, or being 
likely to act in a manner prejudicial to the public 
safety or interest, the defence of British India, the 
maintenance of public order. His Majesty’s relations 
with foreign powers or Indian States, the mainten- 
ance of peaceful conditions in tribal areas or the 
efficient prosecution of the war, or with respect to 

2. (’45) 32 A. I. R. 1945 Nag. 8 : I. L. R. (1945) 
Nag. 6, Vimlabai Deshpande v. Emperor. 

3. (1942) 1942 A. C. 206 : 110 L. J. K. B. 724 ; 
1941-3 All E. R. 338, Liversidge v. Sir John 
Anderson. 

4. (’45) 32 A. I. R. 1945 Pat. 44 : 23 Pat. 96a 
(F.B.), Basanta Chandra Ghose v. Emperor. 

5. (*45) 32 A.I.R. 1945 Bom. 533 : 47 Bom. L. R. 
669, Emperor v. Gajanan Krishna Yalgi. 

6. (*46) 33 A.LR. 1946 Bom. 32 : 47 Bom. L. R. 

676, Emperor v. Bajirao Yamanappa. 
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whom such aut hority is satisfied that his apprehen- 
sion and detention are necessary for the purpose of 
[)reventing him from acting in any such prejudicial 
manner, the prohibition of such person from enter- 
ing or residing or remaining in any area, and the 
compelling of such person to reside and remain in 
any area, or to do or abstain from doing any- 
thing; .... 

(o) A Provincial Government may by order 
direct Omt any power or duty which by rule made 
under sub-s. (1) is conferred or imposed on the 
Provincial Government, or which, being by such 
rule conferred or imposed on the Central Govern- 
ment, has been directed under sub-s. (4) to be exer- 
cised or discharged by the Provincial Government, 
shall, in such circumstances and under such condi- 
tions, if any, as may be specified in the direction, 
be exercised or discharged by any officer or autho- 
rity, not being (except in the case of a Chief 
Commissioner’s Province) an officer or authority 
subordinate to the Central Government.” 

Wlieii ^ve go to the rules framed under s. 2, 

Defetice of India Act — which are called the 

Defence of India Rules — the only provisions 

relevant for the purposes of this case are 

Pt. 2C and It. 12U, Rule 2G runs as under : 

“The Central Government or the Provincial 
Government, if it is 5afis/tcd with respect to any 
particular person that with a view to preventing 
him from acting in any manner prejudicial to the 
defence of Dritish India, the public safety, the 
maintenance of public order, His Majesty’s relations 
with foreign powers or Indian States, the mainten- 
ance of peaceful conditions in tribal areas or the 
efficient prosecution of the war it is necessary so to 
do, may make an order; 

• • • • 

(b) directing that lie be detained; etc.” 

Tlic rest of the provisions of this l\. 26 are 
not relevant for the purposes of this case. 
Rule 129 runs as under: 

“(1^ Any police officer or any other officer of 
Government empowered in this behalf by genera) 
or special order of the Central Government, or of 
the Provincial Government, may arre.st without 
warrant any person whom he reasonably suspects of 
having acted, of acting, or of being about to act, 

(a) with intent to assist any State at war with 
His Majesty, or in a manner prejudicial to the 
imblic safety or to the efficient prosecution of war; 

• • • . ’ 

(2) Any officer who makes an arrest in pursuance 
of siib-r. (1) shall forthwith report the fact of such 
arrest to tlie Provincial Government, and, ponding 
the receipt of the orders of the Provincial Govern- 
ment, inay subject to the provisions of sub-r. (3), by 
order in writing, commit any person so arrested to 
such custody as the Provincial Government may by 
general or special order specify: 

Provided — 

(i) that no person shall be detained in custody 
uncier this sub-rule for a perio 1 exceeding liftoen 

days without the order of the Provincial Govern- 
ment; and 

(ii) tliat no person shall be detained in custody 

under this sub-rule for a period exceeding two 
months. ° 

* • • • 

(4) On receipt of any report made under the pro- 
visions of sub-r. (2), the Provincial Government 
may, in addition to making such order, subject to 


the second proviso to sub-r. (2), as may appear to 
be necessary for the temporary custody of any per- 
son arrested under this rule, make, in exercise of 
any power conferred upon it by any law for the 
time being in force, such final order as tohisdeten- 
tion, release, residence or any other matter concern- 
ing him as may appear to the said Government in 
the circumstances of the case to be reasonable or 
necessary. 

(5) Subject to the condition that nothing in this 
sub-rule shall be deemed to extend the limits of 
detention prescribed in the first and second provisos 
to sub-r. (2), the Provincial Government may direct 
that any person arrested under cl. (a) or cl. (b) of 
sub-r. (1) shall he removed to any other province of 
which the Provincial Government (hereinafter des- 
cribed as the second Government) has given its 
consent in this behalf, and thereupon such person 
shall be removed and the second Government shall 
take in respect of such person such action os may 
be lawful in like manner as if such person had been 
arrested within its province . . . 

Tliese are the relevant provisions of the 
Defence of India Act and the Defence of 
India Rules which call for consideration in 
this case. The Defence of India Act as its 
preamble shows is an Act to provide for 
special measures to ensure the public safety 
and interest and the defence of British India 
and the trial of certain offences, and it has 
been enacted because, it is stated, an emer- 
gency had arisen which renders it necessary 
to provide for special measures to ensure the 
public safety and interest and the defence of 
liritish India and for the trial of certain 
offences, and the Governor-General in hia 
discretion has declared by Proclamation 
under sub-s. (l) of s. 102, Government of 
India Act, 1935, that a grave emergency 
exists whereby the security of India is threat- 
ened by war. This is the object and intend- 
ment of the Defence of India Act. Various 
ix)wei*s have been given to the Central 
Government, the Provincial Governments 
and to the various officers to whom the 
powers in that behalf are delegated by 
reason of the provisions of S. 2, Defence of 
India Act, with a view to secure the de- 
fence of British India, the public safety, the 
maintenanco of public order or the efficient 
prosecution of war, or for maintaining sup- 
plies and services essential to the life of the 
community. The power to make rules for 
these purix)ses has l)een exercised by the 
Central Government and the Defence of 
India Rules pi'escribo the modes in which 
those various objects are sought to be achiev- 
ed. It is significant to observe that in the 
rule-inaking power which has been given by 
virtue of the pi-ovisions of s. 2 (2), Defence 
of India Act, in cl. (x) of that sub-r, (2) the 
ix)wer expressly given is to frame rules fbr 
the appreliension and detention in custody of 
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any person whom the authority empowered 
by the rules to apprehend or detain as the 
oase may be suspects, on grounds appear- 
ing to snch authority to be reasonablcy of 
being of hostile origin, or of having acted, 
acting, being about to act, or being likely to 
act in a manner prejudicial to the public 
safety or interest, the defence of British 
India, the maintenance of public order, His 
Majesty’s relations with foreign powers or 
Indian States, the maintenance of peaceful 
conditions in tribal areas or the efficient 
prosecution of war; and the rule which is 
purported to have been framed for the pur- 
pose of carrying out this object is R. 129, 
Defence of India Rules, 

If this rule-making power prescribes in so 
many words that the grounds on which the 
person is thus empowered to act in the 
matter of the apprehension and detention as 
the case may be should be grounds appear- 
ing to such authority to be reasonable, R. 129 
framed in pursuance of such power should 
normally without any more discussion be 
read in a subjective manner and not an ob- 
jective one as contended for by Mr. D. B. 
Desai. When Rule 129 prescribes that any 
police officer or any other officer of Govern- 
ment empowered in this behalf by general 
or special order of the Central Government, 
or of the Provincial Government, may 
arrest without warrant any person whom 
he reasonably suspects of having acted, etc., 
in a manner prejudicial to the public safety 
or to the efficient prosecution of war, that 
R. 129 cannot be construed as having enacted 
anything beyond what was warranted by 
the rule-making power contained s. 2 ( 2 ) (x). 
Defence of India Act, If the rule-making 
power was to be exercised in respect of the 
apprehension and detention of persons who 
are suspected on grounds appearing to the 
authority empowered by the rules to do so 
to be reasonable, merely because the words 
used in R. 129 (l) are “whom he reasonably 
suspects of having acted,*’ those words in 
R. 129 (l) cannot be construed as meaning 
anything except what is warranted by the 
rule-making power contained in s. 2 (2) (x). 
Rven though the words “whom he reason- 
ably suspects” be capable of more than one 
construction, viz., from a subjective as well 
as an objective point of view, as hereinbefore 
discussed, the very purpose of the enactment 
of R. 129 (1), as can be gathered from the 
rule-making power provided in S. 2 (2) (x), 
Defence of India Act, was to constitute the 
authority empow^ered to make the order of 
apprehension or detention as the case may 


be the sole judge of the reasonableness of 
the grounds on which he suspected the de- 
tenu of having acted in a manner prejudi- 
cial to the public safety or to the efficient 
prosecution of war. If this be the true con- 
struction of s. 2 (2) (x), Defence of India 
Act, and R. 129 (l). Defence of India Rules, 
all arguments as to the status or capacit>', 
or judgment of the police officer, even a 
police constable, and the criticism levelled 
against the investing of such powers as 
would encroach upon the liberty of the sub- 
ject in such officers who might be the last in 
the heirarchy of the police officers disappear. 
The Legislature has expressly given those 
powers and the rules have been made with 
a view to the exercise of those powders ; any 
grievance which the subject may have as 
against the inefficiency of the officers con- 
cerned or the probable abuse of such powers 
can be against the Legislature which gave 
such powers to such persons and not against 
anybody else. 

Assuming, however, that I were wrong in 
this construction which I have put upon 
S. 2 (2) (x). Defence of India Act, and Rule 
129 (l), Defence of India Rules, the question 
that remains to consider is whether I should 
adopt the objective construction which is 
sought to be put upon the words “whom he 
reasonably suspects” in R. 129 (l). Defence 
of India Rules, as sought for by Mr. D. B. 
Desai or should adopt the subjective con- 
struction of the words “whom he reasonably 
suspects” as sought for by the Advocate- 
General. I have already stated that Mr. 
D. B. Desai has placed great reliance on the 
speech of Lord Atkin in (1942} A. c. 206^ 
and the Advocate-General has placed equal 
reliance on the speeches of the other Law 
Lords in the very same case. In the speeches 
of all the Law Lords in that case it was 
taken as common ground that the legislation 
which the house was there concerned with 
was emergency legislation. The liberty of 
the subject was of course the primary con- 
cern of all the Law Lords, but in their ap- 
proach to the question how far the liberty 
of the subject can be encroached upon in 
times of great national emergency the views 
of Lord Atkin on the one hand and the other 
Law Lords on the other w'ere divergent. 
The observations of Lord Atkin at p. 244 in 
this connexion are very significant : 

“I view with apprehension the attitude of Judges 
who on a mere question of construction when face 
to face with claims involving the liberty of the sub- 
ject show themselves more executive minded than 
the executive. Their function is to give words- their 
natural meaning, not, perhaps in war time leaning 
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towards liberty, but following the dictum of Pol- 
lock C. 11., in (1850) 5 Kx. 378? cited with appro- 
val by my noble and learned friend Lord Wright 
in 1911 A. C. 378^^ at p. 395 : ‘In a case in which 
the liberty of the subject is concerned, we cannot 
go beyond the natural construction of the statute.’ 
in thiscountiy, amid the clash of arms, lire laws 
are not silent. They may be changed, but they 
speak the same language in war as in peace. It 
has always been one of the pillars of freedom, one 
of the principles of liberty for which on recent 
authority we arc now fighting, that the Judges are 
no re.specters of persons and stand between the 
subject and any attempted cncroncbments on his 
liberty by the e.xecutive, alert to see that any coer- 
cive action is justified in law.” 

These observations deserve very great con- 
sideration, and it would be absolutely un- 
judicial and contrary to the traditions of 
British justice which have been maintained 
all throughout by our Courts hero that 
Judges sliould view w'ith complaisance any 
attempts at encroachment on the liberty of 
the subject by the executive. The Courts 
should not countenance any such encroach- 
ment unless the same be absolutely justified 
in law. The liberty of the subject is in exis- 
tence in so far as it is sanctioned and con- 
trolled by law. The Legislature has full 
power to enact measures which would eii- 
croacii upon tlio liberties of the subject. By 
proper enactments in that behalf the Legis- 
;hituro can deprive a subject of his liberty of 
jporson or bis rights of proi)erty and various 
lother liberties which are his priceless trea- 
sures. The realm of law is supreme; salus 
populi est suprema lex. All individual liberty 
must give way to considerations of national 
safety, and that is the pirinciplo which has 
'been enunciated by Lord Wright in his ob- 
servations which are to be found at p. 2GO of 
that very case : 


“What is involved is the liberty of the subject. 
Your Lord.ships have hod your attention called to 
the evils of the exorcise of arbitrary powers of 
arrest by the executive and the necessity of sub- 
jecting all such i)Owois to judicial control. Your 
Lordships have been reminded of the great consti- 
tutional conflicts in the seventeenth century, which 
culminated in the famous constitutional charters 
the Petition of Ilight, the Bill of Bights, and tho 
Act of Settlement. These struggles did, indeed, in- 
volve the liberty of tho subject and its vindication 
against arbitrary and unlawful i>ower. They sprang 
(to state it very broadly) from tho Stuart theory 
that the King was King by Divine Bight and that 
his powers were above tho law. Thus a warrant of 
arrest per speciale mandatmn Domini liegxs' was 
cliiimed to bo a sufficient justification for detention 
without trial. But by tho end of tho seventeenth 
century tho old common law rule of tho supremacy 
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of law was restored and substituted for any theory 
of royal supremacy. All the Courts to-day, and not 
least this House, are as jealous as they have ever 
been in uj)holding the liberty of the subject. But 
that liberty is a liberty confined and controlled by 
law, whether common law or statute. It is, in 
Burke’s words, a regulated freedom. It is not an 
abstract or absolute freedom. Parliament is sup- 
reme. It can enact extraordinary powers of inter- 
fering with pei^onal liberty. If an Act of 
Parliament, or a statutory regulation, like Reg. 18B, 
which has admittedly the force of a statute, be- 
cause there is no suggestion that it is xdtra vires 
or outside the Emergency Powers (Defence) Act, 
under which it was made, is alleged to limit or 
curtail the liberty of the subject or vest in the exe- 
cutive extraordinary powers of detaining a subject, 
tho only (juestion is what is the precise extent of 
the powers given. The answer to that question is 
only to be found by scrutinizing the language of 
the enactment in tlie light of the circumstances 
and the general policy and object of the measure. 

I have ventured on those elementary and obvious 
observations because it seems to have been sugges- 
ted on behalf of tho appellant that this House was 
being asked to countenance arbitrary, despotic or 
tyrannous conduct. But in the constitution of this 
country there are no guaranteed or absolute rights. 
The safeguard of British liberty is in the good 
sense of tho people and in the system of represen- 
tative and res[)onsihle government which has been 
evolved. If extraordinary powers are hero given, 
they are given becau.so the emergency is extraordi- 
nary and are limited to tho period of emergency.” 

Though the safeguards of liberty which have 
been spoken of by Lord Wright to exist* 
viz., tho good sense of the iieople and the 
system of responsible and representative 
Government which has been evolved may 
not exist in India to that extent to which 
they are supposed to exist in England, the 
observations of Lord Wright are none the 
less very apposite. They lay down that even 
though the liberty of the subject has got to 
be jealously preserved, Legislature is sup- 
reme, and if Legislature enacts certain pro- 
visions which have the effect of curtailing 
the liberties of the subject, the subject has 
to submit to such encroachments, and tho 
Legislature is supremo. Even Lord Atkin in 
his observations at page 239 of his speech 
stated : 

**No one doubts that the Emergenoy Powers (De- 
fence) Act, 1939, empowers His Majesty in Gounoil 
to vest any minister with unlimitc<l power over the 
person and property of the subject. The only ques- 
tion is whether in this regulation His Majesty has 
done so.” 

He did not doubt the power of the Legislo- 
ture to invest any authority with unlimited 
power over the person and property of the 
subject. Approaching the subject from this 
point of view, the next point to consider is 
what is the canon of construction which has 
to bo adopted by the Courts in the matter of 
emergency legidations of the type I have 
before me. In this connexion the obeerva- 
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tions of Lord Macmillan at p. 251 of that 
case are apposite : 

“In the first place, it is important to have in 
mind that the regulation in question is a war 
measure. This is nqt to say that the Courts ought 
to adopt in wartime canons of construction diffe- 
rent from those which they follow in peace time. 
The fact that the nation is at war is no justifica- 
tion for any relaxation of the vigilance of the 
Courts in seeing that the law is duly observed, 
especially in a matter so fundamental as the liberty 
of the subject — rather the contrary. But in a time 
of emergency when the life of the whole nation is 
at stake it may well be that a regulation Mr the 
defence of the realm may quite properly have a 
meaning which because of its drastic invasion of 
the liberty of the subject the Courts would be slow 
to attribute to a jjeace time measure. The purpose 
of the regulation is to ensure public safety, and it 
is right so to interpret emergency legislation as to 
promote rather than to defeat its efficacy for the 
defence of the realm. That is in accordance with a 
general rule applicable to the interpretation of all 
statutes or statutory regulations in peace time as 
well as in war time." 

To the same effect are the observations of 
Viscount Maugham at p. 219 in that case : 

“My Lords, I think we should approach the 
construction of Reg. 18B of the Defence (General) 
Regulations without any general presumption as to its 
meaning except the universal presumption, appli- 
cable to Orders in Council and other like instru- 
ments, that, if there is a reasonable doubt as to 
the meaning of the words used, we should prefer 
a construction which will carry into effect the plain 
intention of those responsible for the Order in 
Council rather than one which will defeat that in- 
tention. My Lords, I am uot disposed to deny 
that, in the absence of a context, the prima facie 
meaning of such a phrase as ‘if A.B. has reason- 
able cause to believe’ a certain circumstance or 
thing, it should be construed as meaning ‘if there 
is in fact reasonable cause for believing’ that thing 
and if A.B. believes it. But I am quite unable to 
take the view that the words can only have that 
meaning. It seems to me reasonably clear that, if 
the thing to be believed is something which is 
essentially one within the knowledge of A.B. or 
one for the exercise of his exclusive discretion, the 
words might well mean if A.B. acting on what he 
thinks is reasooable cause (and, of course, acting 
in good faith) believes the thing in question." 

There is no doubt that if the words used 
were capable of only one meaning, the 
Courts should not go out of their way to 
adopt an unnatural or a strained meaning 
from what may be presumed to be the ob- 
ject and intendment of the particular piece 
of legislation, because encroachment on the 
liberty of the subject is countenanced only in 
so far as the same is warranted by the strict 
letter of the law. If, however, the words 
used are capable of more than one meaning, 
the Courts should lean while construing the 
emergency legislation towards a construction 
which supports rather than defeats the ob- 
ject and the intendment of the emergency 
legislation and should even adopt a construc- 
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tion which might appear strained or nn-r 
natural in times of peace though quite ap- 
propriate and suitable to tKe occasion when 
emergency powers are sought to be granted 
to particular individuals in times of great 
national emergency. 

Considerable argument was addressed to 
me based on the observations of the Law 
Lords in 1942 A. C. 206^ as to the status and 
position of the Secretary of State who in 
the regulation under consideration there 
was invested with plenary powers of deten- 
tion of individuals under certain circum- 
stances therein prescribed. In the speeches 
of the majority of the Law Lords stress was 
laid on the facts that it was not a subordi- 
nate officer or a police constable who was 
invested with those powers, that the Secre- 
tary of State was a highly placed and res- 
ponsible officer in whom the public had con- 
fidence, that the Secretary of State was 
answerable to the Parliament and besides 
being guided in his deliberations by the ad- 
visory committees had to make reports to 
the Parliament every month as to the work- 
ing of the regulation, and that the press and 
more so the Parliament could exercise con- 
trol over the Secretary of State if the 
plenary powers vested in him were abused 
by him. It was pointed out that in contrast 
to the situation which thus obtained in 
England the position in India was not such 
as would inspire in the public minds any 
confidence in the executive or the police- 
officers in whom these powers were sought 
to be vested. The executive in India was not 
responsible to the Legislature, whether the 
Legislature as in the present times was 
functioning or not in certain Provinces. The 
only responsibility of the officers who would 
be empowered to act under R. 129 ( 1 ), De- 
fence of India Rules, would be to their im- 
mediate superiors and to the Government 
which was also the executive, and there was 
nothing which would serve by way of check 
on the excesses of the executive either in 
the press or in the public opinion voiced 
through the Legislatures. There were abso- 
lutely no safeguards in the provisions of the 
Defence of India Act and the Defence of 
India Rules of the type which one found in 
Reg. 18B in operation in England. There 
were no advisory bodies, there was no res- 
ponsibility to the Parliament, there was no 
public opinion to which the executive would 
be amenable. It was, therefore, pointed out 
that the considerations which weighed with 
the Law Lords in 1942 A. G. 206 ^ in adopt- 
ing the subjective construction of the words 
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“reasonable cause to believe” were not availa- 
ble at all in India, with the result that 
having regard to the encroachment which 
■would of necessity be made on the liberties 
of the subject, the Courts should not coun- 
tenance a construction which would not sub- 
ject the exercise of the power by the execu- 
tive or the police-olUcer to scrutiny by the 
Courts. 

Wliilo recognising the strength of this cri- 
ticism, one cannot run away from the fact 
•that however irresponsible the executive 
irnight be, whatever excesses the executive 
might commit, howsoever atrocious their 
conduct in particular casus may be, looked 
at from one point of view, one has only got 
to look to the four corners of the particular 
piece of legislation in order to see what are the 
powers vested in the executive or the police- 
oHicers. If the powers which are vested in 
them are such as encroach upon the liber- 
ties of the subject, the law is there and has 
got to be administered by the Courts irres- 
pective of whether such wide and absolute 
powers which are vested in the executive or 
police-officers arc liable to be abused or not. 
If the executive or the police-officers act 
witliin the strict letter of the law and within 
the scope of the powers which have been 
given to them under R. 129 (l), there cannot 
be any question of impeaching the exercise 
of those powers by them. Whilst talking of 
the safeguards which have been provided in 
the Keg. 18B, which is in operation in Eng- 
land, one has also got to bear in mind that 
even here in India, in R. 129, Defence of 
India Rules, there are salutary checks pro- 
vided to the exercise of the powers by the 
executive officers or the police-officers con- 
cerned. The only power which is given to 
the executive officer or ix)lice officer under 
R. 129 (l) is, in the event of his entertaining 
a reasonable suspicion that the detenu has 
acted in a manner prejudicial to the public 
safety or to the efficient prosecution of war, to 
arrest the detenu without warrant and that 
detention is only for a period of 15 days. 
The officer arresting the detenu has to forth- 
with make a re^wt to the Provincial Gov- 
ernment which would presumably contain all 
information though confidential, on the 
strength of which the officer arresting the 
detenu reasonably suspected him of having 
acted in a manner prejudicial to the public 
safety or to the efficient prosecution of the 
war. There is notliing_in R. 129 to prevent the 
Provincial Government if it were so mind- 
ed on a i^erusal of such i'Gix)rt to order im- 
mediate release of the detenu. If, however, 


the Provincial Government on the receipt 
of such report thinks that further investiga- 
tion be necessary, or that further detention 
of the detenu bo necessary, a temporary 
order can be made to detain the detenu for 
a period of two months from the date of 
arrest of the detenu. That order for tem- 
porary custody of the detenu is not opera- 
tive for any period beyond two months of 
the date of the actual arrest of the detenu. 
That is the time limit given to the Provin- 
cial Government to make up its mind for 
the passing of final orders as regards the 
detenu, whether by virtue of the provisions 
of R. 26 or by any other law in force the 
Provincial Government will order the deten- 
tion of the detenu for a particular period 
beyond that period of two iiionths or will 
order his release and discharge or will impose 
such terms on the detenu as regards bi& 
activities in the future as might be consi- 
dered by the Government to be reasonable 
or necessary. These are the safeguards which 
have been provided and immediately after 
the arrest of the detenu by the executive 
officer or the police officer the matter goes 
into the hands of the Provincial Govern- 
ment. The criticism which has been offered 
is that a police officer without having suffi- 
cient grounds before him to entertain a rea- 
sonable suspicion of the activities of the 
detenu might pass an order which might 
not be justified under the circumstances of 
the particular case, and arrest the detenu. 
Such deprivation of the liberty of the detenu 
is, however, warranted by R. 129 (l). Defence 
of India Rules. The same is, however, not 
an indefinite deprivation of liberty or a 
detention for any indefinite period. An 
order of the executive officer or police-officer 
in the first instance is only for a period of 
fifteen days and these are the limits of the 
power of the executive officer or the police- 
officer to detain the detenu. The officer 
concerned cannot detain the detenu for any 
period beyond fifteen days on his own initia- 
tive. If no orders are I'eceived from the 
Provincial Government after that period of 
fifteen days, the detenu is automatically re- 
leased and nothing further need be done. It 
is only when after the receipt of the report 
the Provincial Government passes orders 
for the temporary custody of the detenu for 
a period not exceeding two months from the 
date of his actual arrest that the further 
detention of the detenu becomes lawful; and 
the Provincial Government has a duty laid 
down upon it by virtue of R. 129 (4) of pas- 
sing final orders os to the release, detention, 
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or imposing of conditions on the detenu 
after that period. In my opinion, these are 
reasonable safeguards put on the powers of 
apprehension and detention conferred on the 
executive officers or police officers under 
R. 129(l), Defence of India Rules. They 
may not bear any comparison with the 
safeguards which are available in England 
in the matter of the Reg. 18B which was the 
subject-matter of consideration in (1942) A. C. 
206.^ It would be idle, however, to compare 
the constitution in England with the con- 
stitution in India. We have to take the facts 
as they are. The Legislature is supreme 
both in England and in India and if the 
Legislature has enacted a provision which 
confers certain powers how^soever wide they 
may be, those powers have got to be enforced 
within the strict letter of the law. 

It was urged by Mr. D, B. Desai that the 
decision in (i942) A. c. 206^ was arrived at 
mainly on the consideration of the facts 
that the Secretary of State was a responsible 
officer in whom the public had confidence 
and there were proper safeguards to preserve 
the liberty of the subject, and had it not 
been so, it was apparent in the speeches of 
the Law Lords there and in particular the 
speech of Lord Macmillan at page 254 : 

“Were the person detained left without any 
safeguard, this might be an argument against 
holding that an absolute discretion has been con- 
ferred on the Secretary of State, but the argument 
is the other way when it is found, as it is in this 
regulation, that elaborate provision is made for the 
safeguarding of the detained person’s interest.” 

that the decision might have been otherwise. 
This is only a partial statement of the true 
position. No doubt this was one of the im- 
portant provisions which induced the Law 
Lords in that case to come to the conclusion 
that the Secretary of State was the sole 
judge of the existence of the facts and of the 
sufficiency of the materials as also of the 
reasonableness of the belief which he enter- 
tained on those materials. There is, however, 
another important aspect of the question 
which was equally emphasised by the Law 
Lords in that case, and it was that what the 
Secretary of State was exercising was an 
executive function which would involve not 
only questions of the appreciation of the 
materials before him but also of the policy 
which was followed by him. The Courts, on 
the other hand, were acting judicially and 
would weigh the materials not from the 
point of view of the Secretary of State but 
strictly in accordance with the rules of evi- 
dence and would have nothing before them 
to guide them in matters of the policy of the 


State. It was, therefore, urged that the law 
Courts were the last tribunal before whom 
the state of mind of the Secretary of State 
could be canvassed. Another important con- 
sideration which was also urged was that 
the materials in the possession of the Secre- 
tary of State might be of a confidential 
nature and being State secrets, he could not 
be called upon by the Courts to disclose the 
same before them. It may be that in a 
particular case the Secretary of State may 
not be able to disclose any materials what- 
ever. In other cases he might be able to make 
a partial disclosure of materials, the rest of 
the materials being confidential and such as 
could not be disclosed by him even before 
the Court of law. Would it be possible in 
such circumstances to arrive at any conclu- 
sion on the basis of the objective facts to be 
determined by the Court as hereinbefore 
stated in the absence of any materials or 
in the event of mere disclosure in part of 
the materials by the Secretary of State 
before the Court? In one case there will be 
no materials at all. In the other case the 
partial materials disclosed might afford a 
very incomplete version of the whole affair 
and the Court might as well come to the 
conclusion adverse to the Secretary of State 
which would not have been arrived at if the 
fuller materials could have been disclosed 
by the Secretary of State before the Court, 
It is well known that partial truth may be 
worse than the whole truth and the partial 
materials thus disclosed might be of the 
most unsatisfactory character. Can it be 
said that this would be a satisfactory state 
of affairs ? It would be open to the Secretary 
of State to merely put forward his i'pse dixit 
that he had materials before him, and that 
he had after considering those materials rea- 
sonable pounds for entertaining the belief 
under which he acted in detaining the detenu. 
If this is the position which may obtain whilst 
the Court may be called upon to determine 
the objective facts in the matter of the de- 
tention of the detenu, can it be said that 
that is the construction which the Court 
should lean to rather than the other con- 
struction which it was possible to adopt, 
viz., the one which brings into prominence 
the subjective factor in the determination of 
the question whether the detenu should be 
arrested by the officer authorised in that 
behalf ? 

Having regard to all the above observa- 
tions, I have come to the conclusion that 
even though it was open to the Court to say 
that the words “whom he reasonably sus- 
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pects” are capable of two constructione, one 
the objective construction contended for by 
Mr. D. B. Desai and the other the subjective 
construction contended for by the Advocate- 
General, the Court should lean towards the 
subjective construction contended for by 
the Advocate-General, more so in vicM' of 
the provisions of s. 2 (2) (x), Defence of 
India Act. Tiiis, how'ever, does not mean 
that in all cases where the executive officer 
or police ofticer has purported to act under 
R. 129 fl), Defence of India Rules, his action 
is not liable to be impeached at all. In cases 
whci’e tfie executive officer or the ixilice 
officer though purporting to act under 
R. 129 (i) really acts with ulterior purposes, 
not in furtherance of the objects which are 
proscribed in the preamble of the Defence of 
India Act and in s. 2 thereof as elaborated 
in H. 129 (i), Defence of India Rules, the 
jaction of the executive officer or the police 
officer concerned would be outside the scope 
|Of that provision, would bo a fraud upon 
the Act and the Rules framed thereunder, 
'would be wrongful and mala fide and would 
certainly be liable to bo impeached. No 
autliorities are needed for this proposition 
as they have been fully discussed in (1942) 
A. C. 20 f)^ and also in A.r. R. 1945 Nag. 8.^ I 
may nonetheless quote a passage from the 
judgment of Chagla J. in 47 Rom. R. R. 676® 
referred to by mo above. There it was a 
question of an order made by the Provincial 

Government under R. 26 , Defence of India 
Rules (p. 077) : 


Section 10 of Ordinance 3 of 1944 provides iht 
no order made under the Ordinance shall bo calle 
in question in any Court, and no Court shall ha^ 
power to make any order under S. 401, Crimini 

• * of any order made under or hai 

ing effect under the Ordinance, or in respect of an 

0^ sucb an order. But it is cler 
that the jurisdiction of the Court is only take 

away provided the order on which the Governmor 

u an order ‘mado under the Ordinance 

It must be made by the detaining authority in tV 
proper exercise of its powers. It would not bo a 
order made under the Ordinance* if it was mad 
merely m the colourable exercise of its powers c 
if the detaining authority exceeded the powers give 
to it under the Ordinance. The detaining authorit 
must satisfy the Court that it has confplied wit 
all the rules of procedure laid down in the Ordir 
ance and has observed all tho safeguards Tli 

I ZZT "" ulterior "urposo ’ 

war ^Tl n ‘ efficiont prosecution of th 

tl!l n r intended to overrid 

tion of a crime nor to suspend the ordinary orinv 
nal tribunals of the land or prevent them fror 
exercising their ordinary jurisdiction. The powoi 
conferred on the executive under the Ordinance a! 
for the purpose of preventive detention and the 
aie not punitive in their nature. Tho oxecutiv 


must not detain a subject in order to punish him 
for what he has already done but in order to pre- 
vent him from doing something which in the opin- 
ion of the executive is likely to affect the safety of 
the State or the efficient prosecution of the war. It 
is not competent to the Court to inquire into the 
sufficiency of the materials and the reasonableness 
of the grounds on which the detaining authority 
was satisfied that it was necessary to make the 
order. But if any reasons which influenced the de- 
taining authority in making the order appear on 
the record, then the Court can scrutinise them in 
order to see what was the condition of the mind of 
the detaining authority when it made the order. 
These principles which I have stated clearly emerge 
from the various decisions of the Federal Court and 
the High Courts in India which have been cited at 
the bar. In 1944 F, C. R. 295,® Sir Patrick Spens 
C.J., delivering the judgment of the Federal Court, 
observed at p. 316 : 

‘in our judgment, no further curtailment of the 
power of tho Court to investigate and interfere with 
orders for detention lias been imposed by Ordin- 
ance 3 of 1944. The Court is and will bo still at 
liberty to investigate whether an order purporting 
to have been made under R. 26 and now deemed 
to be made under Ordinance 3 or a new order pur- 
porting to be made under Ordinance 3 \vas in fact 
validly made, in exactly tho same way as immedb 
ately before the promulgation of the Ordinance. If 
on consideration tho Court comes to the conclusion 
that it was not validly made on any of tho grounds 
indicated in any of the long line of decisions in 
England and this country on the subject, other 
than the ground that R. 26 was ultra vires, S. 10 
of Ordinance 3 will no more prevent it from so find- 
ing than S. 16, Defence of India Act, did. Such an 
invalid order, though purporting to bo an order, 
will not in fact be an ‘order made under this Ordin- 
ance’ or having effect by virtue of S. 6 as if mode 

Ordinance at all for tho purposes of 

Harries C. J. in A, I. R. 1944 Lab. 373^® in 
the course of his judgment, said (pp. 376 and 
376): 

“In my judgment R. 129 ... . cannot bo used 
legally for any purpose, other than that for what 
it was intended, namely, to ensure inter alia the 
security of tho State and tho efficient prosecution 
of the war. 

To use it for somo entirely different purpose, 
wholly unconnected with the security of the State 
or tho oflicient prosecution of the war, is in my 
view a misuse of tho powers given by that rule and 
an order passed for such purposes cannot bo said to 
bo an order under R, 129, Defence of India Rules, 


1 bo extremely dangerous to 

hold that the police or tho Provincial Government 
had any right to detain persons under R. 129 unless 
the order was made with the object of making it 
impossible for the person detained to interfere with 
matters connected with the defence of India or the 
cmcicnt prosecution of the war.” 

The judsment of Harries C. J. in A. I. B. 

1944 Lah. 873 '® is pertinent so far os it was 

on B, 129, Defence of India R ules, and it the 
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-Court ever came to the conclusion that the 
power invested in the executive officer or 
.police officer under E. 129 (l) was used for 
■any purpose other than to ensure inter alia 
the security of the State and the efficient 
prosecution of war, it would be a misuse 
■of the powers given by that rule and an order 
passed for such purposes could not be said 
to be an order passed under R. 129, Defence 
of India Eules. That is the only object with 
which the order can be made, and if it is 
not made for those objects, it is liable to be 
set aside. This is the scope of the authority 
of the Courts to interfere with orders which 
are made under E. 129 (l), Defence of India 
Eules. Save for that, I apprehend, the Courts 
have no jurisdiction to interfere, and once it 
is brought to the notice of the Court that 
the officer concerned had materials or in- 
formation before him on a consideration of 
which he came to the conclusion that there 
was ground for entertaining reasonable sus- 
picion about the detenu within the meaning 
of E. 129 (i), it would not be possible to 
challenge the apprehension and detention of 
the detenu. 

Mr. D, B. Desai drew my attention to the 
difference in the expressions used in R. 26 
and R. 129, Defence of India Rules. In R. 26 
the condition precedent to the Government’s 
acting under the said rule was, that it should 
be satisfied with regard to any particular 
person that with a view to preventing him 
from acting in any manner prejudicial to 
the defence of India, the public safety, or 
the efficient prosecution of the war, it was 
necessary so to make an order, whereas 
under R. 129 the condition precedent was that 
the officer concerned should reasonably sus- 
pect the detenu of having acted in a manner 
prejudicial to the public safety or to the effi- 
cient prosecution of war. In the one case it 
was that the Government should be satisfied 
and in the other case it was that the officer 
concerned should reasonably suspect the de- 
tenu of having acted in the manner speci- 
fied therein. It was therefore urged that the 
insertion of the word ‘^reasonably” in R. 129 
made a difference to the whole position. It 
was argued that the word “reasonably” was 
advisedly put in in r. 129 with the object of 
having the existence of the grounds of sus- 
picion and the reasonableness of the suspi- 
cion entertained on those grounds determined 
by the Court whereas no such word was to 
be found in R. 26. This argument was sought 
to be supported by the observations of Lord 
Atkin in his speech in (1942) A.c. 206® where the 
difference between these two expressions was 
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pointed out by Lord Atkin and the Noble 
Law Lord came to the conclusion on a con- 
trast of those expressions used in the differ- 
ent contexts therein mentioned, that the 
word “reasonably” imported that the Court 
should determine the reasonableness of the 
suspicion entertained by the officer concern- 
ed. It is, however, necessary to observe that 
even as regards the construction of E. 26, 
Defence of India Eules, the word “satisfied” 
has been interpreted as reasonably satisfied 
as contrasted with arbitrarily or capriciously 
or dishonestly satisfied, the existence of which 
latter circumstance would vitiate the order 
altogether. Observations to this effect are to 
be found in both the judgments of our Ap- 
peal Court hereinbefore referred to by me as 
also in the observations of Lord Wright in 
the judgment in (1942) A. c. 206.® The use of 
the word “reasonably” therefore in R. 129 
as contrasted with the absence thereof in 
Rule 26 does not, in my opinion, make any 
difference to the position. The words “rea- 
sonably suspects” are used in R. 129 ( 1 ) with 
a view to connote the state of mind of the 
officer concerned, of which state of mind he, 
as I have already stated above, is the sole 
judge, it being left to his sole discretion as 
to whether the grounds on which he enter- 
tained the suspicion about the conduct of 
the detenu were in fact in existence and 
whether the same grounds did constitute 
reasonable grounds for suspecting the detenu 
of having acted in a manner prejudicial to 
the public safety or to the efficient prosecu- 
tion of war, the only difference being that if 
it could be demonstrated before the Court in 
the event of the arrest and detention of the 
detenu by the officer concerned in exercise 
of the powers vested in him under E. 129 ( 1 ) 
that the officer concerned arbitrarily or 
capriciously or dishonestly suspected the 
detenu of having acted in a manner prejudi- 
cial to the public safety or to the efficient 
prosecution of war, the officer would be act- 
ing outside the powers vested in him under 
R. 129 (1) much more so if it could be demon- 
strated that he used those powers for pur- 
poses extraneous to the purpose for which 
he was invested with the same or exercised 
those powers with ulterior or indirect motives 
because in that event it would be a fraud on 
the provisions of the Defence of India Act 
and the Defence of India Eules framed there- 
under. This argument, therefore, based on 
the comparison of the words used in R. 26 
and those used in R. 129, Defence of India 
Rules, does not carry the case of the petitioner 
any further. 
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Having regard to the above observations 
I do not think it necessary for me to discuss 
in detail the judgment of Bose and Sen JJ. 
in A.I.R. 1945 Nag. 8^ or the speech of Lord 
Atkin in (1942) A. C. 206.® I respectfully dis- 
sent from the observations of the learned 
Judges of the Nagpur High Court as also the 
portions of the speech of Lord Atkin in so 
far as they are contrary to or inconsistent 
with the opinion hereinbefore expressed. It 
is also not necessary for me to refer any fur- 
ther to the observations of the Full Bench 
in (1944) F. c. R. 295^ or the speeches of the 
majority of the Law Lords in (1942) A. C. 
206.® Even though the observations of the 
Full Bench in (1944) P. c. B. 295° and the 
speeches of the majority of the Law Lords 
in (1942) A.^c. 206® as also the observations 
of Chagla and Gajendragadkar JJ. in 47 
Bom. L. R. 675° above referred to, were with 
reference to R. 26, Defence of India Rules, 
and the analogous provisions thereto obtain- 
ing in England in Reg. 18B which was the 
subject-matter of the decision in (1942) A. c. 
206,® the principles there discussed are in 
consonance with the principles which I have 
discussed in the earlier portion of my judg- 
ment, and in view of that fact I need not 
discuss the same any further beyond observ- 
ing that I respectfully agree with the same. 

In the result, I reject the contention of 
Mr. D. B. Desai, accept the contention of the 
Advocate-General and am of opinion that 
in the matter of the exercise of the powers 
vested in the executive officer or the police 
officer under R. 129 (l), Defence of India 
Rules, the question whether there are suffi- 
cient grounds or materials in fact which 
would enable the officer concerned to enter- 
tain a suspicion about the conduct of the 
detenu and whether the suspicion entertained 
by the officer concerned on those grounds or 
materials is a reasonable one or not falls to be 
determined by the officer concerned and not 
by the Court before which the order of the 
officer concerned might be challenged by the 
detenu on proceedings taken in that behalf. 

The next contention urged by Mr. D. B. 
Desai was that even assuming that the rea- 
sonableness of the suspicion was a factor to 
be determined by the officer concerned and 
not by the Court, in the circumstances of 
the present case the exercise of the powers 
by the officer concerned, viz., the Commis- 
sioner of Police, was not bona fide^ was not 
within the four corners of R.l29(l), Defence 
of India Rules, was made by him with in- 
direct or ulterior motives and not for the 
purposes warranted by the provisions in the 


rule and that it was a fraud on the Defence 
of India Act and the rules framed there- 
under. In support of this contention Mr. 
D. B. Desai has urged that in his petition: 
the petitioner had set out in detail the acti- 
vities and the political ideas of the detenu 
and had further in para. 2 of his affidavit 
dated 24th April 1945 pointed out that it was 
only at the instance of the U. P. Police who 
wanted to apprehend the detenu by reason 
of the facts therein mentioned that the Com- 
missioner of Police had purported to act in. 
the exercise of the powers vested in him under 
R. 129 (l), Defence of India Rules, and that 
therefore the order for arrest and detention, 
of the detenu made by the Commissioner of 
Police was illegal. Mr. D. B. Desai pointed, 
out that the various allegations which the 
petitioner had made in his petition and in 
his affidavit dated 24th April 1945 had not 
been traversed by Balaram who purported 
to make the affidavit in rejoinder under the 
authority of the Commissioner of Police, and. 
that in the absence of any traverse of those 
allegations the Court should hold that the 
said allegations should be deemed to have- 
been admitted by the Commissioner of Police. 
If those allegations be deemed to have been 
admitted by the Commissioner of Police, it 
was further urged that these were the only 
materials before the Commissioner of Police- 
before he exercised the power of arrest and. 
detention of the detenu under R. 129 (l), and 
unless and until the Commissioner of Police 
satisfied the Court that there were other 
materials before him on the strength of 
which he came to entertain a reasonable 
suspicion that the detenu had acted in a. 
manner prejudicial to the public safety or 
to the efficient prosecution of war, the Court 
was entitled to hold that the exercise of the 
I>owers reserved to him under R. 190 (l) by 
the Commissioner of Police under those cir- 
cumstances was mode by the Commissioner 
of Police with indirect or ulterior motives 
and not for the purposes specified in B. 129 (l), 
with the result that the exercise of the said 
powers was not bona fide and the arrest 
and detention of the detenu by the Commis- 
sioner of Police was illegal. 

The Advooate-General replied by stating^' 
that it was not obligatory upon his clients 
either to make an affidavit, or if an affidavit 
was made, to aver that there were any 
materials besides those which were set oat 
in the petition and para. 9 of the affidavit of 
the petitioner dated 94th April 1945, on the 
strength of which the Commissioner of Police 
entertained a reasonable suspicion that the 
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detenu had acted in a manner prejudicial to 
the public safety or to the efficient prosecu- 
tion of war. He went a step further and 
ur^ed that it was not at all necessary for his 
client the Commissioner of Police to traverse 
the allegations which had been made by the 
petitioner in his petition and in para. 2 of 
his affidavit dated 24th April 1945. He relied 
in this behalf upon the decision of the House 
of Lords in (1942) A. C. 284,^^ where it was 
held that the production of the Home Secre- 
tary’s order, the authenticity and good faith 
of which were not impugned, constituted a 
complete answer to an application by the 
appellant for a writ of habeas corpiis, and 
no affidavit by the Horae Secretary justify, 
ing his cause of belief was necessary. He 
also relied upon the observations of the ap- 
peal Court in 47 Bom. L. R. 669° decided by 
the Chief Justice and Lokur J. on 9th April 
1945, where also it was held, following the 
two cases in (1942) A. C. 206^ and (1942) A. c. 
284,“ that if the order of the Secretary of 
State was proved or admitted, it must be 
taken prima facie, i. e., until the contrary 
was proved, to have been properly made 
and that the requisite as to the belief of the 
Secretary of State was complied with, and 
that once that was done, the only method 
of escape was to show that the alleged order 
was in fact no order at all or was a fraud 
on the provisions of the law enacted in that 
behalf. I do not agree with this contention 
of the Advocate-General. There is this differ, 
ence between the orders made under R. 26 
and the orders made under R. 129 (l), De- 
fence of India Rules, that whereas in the 
case of the orders made under R. 26 there is 
a regular written order issued by the Pro- 
vincial Government in that behalf which 
ex facie complies with the requirements and 
connotes the fulfilment of the conditions 
precedent to the exercise of the powers in 
that behalf, in the case of orders under 
R. 129 (l) there is no written order. There 
is no warrant. In fact there is nothing in 
writing to show that the officer concerned 
reasonably suspected the detenu of having 
acted in a manner prejudicial to the public 
safety or to the efficient prosecution of war. 
There is merely an arrest by the officer con- 
cerned or an oral order for arrest communi- 
cated by him to his subordinate for the 
arrest of the detenu and there is nothing ex 
facie in the circumstances of the case to 
■enable the Court to presume that the officer 

11. (1942) 1942 A. C. 284 : 111 L. J. K. B. 24 • 
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concerned acted bona fide within the four 
corners of R. 129 (l). In the case of orders 
under R. 26, the production of the order 
made by the Provincial Government there- 
under would be sufficient compliance with 
the requirements of the situation and would 
be ex facie proof of the conditions of R. 26 
having been fulfilled and therefore it would 
not be necessary for the Government to 
make any affidavit in that behalf. In the 
case of orders under R. 129 (l), however, there 
being nothing which would be ex facie proof 
of the conditions therein laid down having 
been fulfilled, it would be incumbent on the 
officer concerned who arrested the detenu 
under the circumstances therein nrescribed 
to make an affidavit showing that he rea- 
sonably suspected the detenu of having acted 
in a manner prejudicial to the public safety 
or to the efficient prosecution of war. In 
that affidavit the officer concerned is not 
bound to disclose any confidential informa- 
tion or any State secrets. It might be suffi. 
cient for him to aver that he had grounds 
or materials before him which were suffi- 
cient within his own mind to create a sus- 
picion as to the conduct of the detenu and 
that on a consideration of those grounds or 
materials before him he reasonably suspec- 
ted the detenu of having acted in a manner 
prejudicial to the public safety or to the 
efficient prosecution of war. This would be 
sufficient in the normal course of affairs, for 
in the majority of cases the detenu being in 
the unfortunate position of not knowing at 
all what were the grounds or the materials 
before the officer concerned which enabled 
him to entertain the suspicion about his 
conduct, would not be in a position to make 
any averment in his petition or the affidavit 
filed in support thereof. He could only put 
forward what he knew about his own acti- 
vities and of his not having taken any part 
in any activities which would by any pro- 
cess of reasoning or by any stretch of 
imagination be connected with activities 
detrimental to the public safety or to the 
efficient prosecution of war. In those cases 
it may not be necessary for the officer con- 
cerned to aver anything more than what I 
have already indicated above. The position 
is, however, different when, as in the present 
case, the petitioner is in a position to aver 
much more than mere protestations of his 
innocence or his political and other activi- 
ties as I have hereinbefore stated. If the 
petitioner is in a position to aver specifi- 
cally that according to the best of his 
knowledge, information and belief there was 
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certain information which was the only in- 
formation on which the officer concerned 
acted in the matter of his arrest and deten. 
tion in the purported exercise of his powers 
under R. 129 (1), Defence of India Rules, it 
would not be enough for the officer con- 
cerned in the affidavit which he makes in the 
proceedings merely to aver that the state- 
ments made by the petitioner in his affidavit 
are irrelevant or that he is not bound to reply 
to the same. The officer concerned must, in 
my opinion, traverse the allegations made 
in the affidavit of the petitioner and if he 
does not so traverse them and does not state 
that besides those materials he had other 
materials on which he came to entertain the 
reasonable suspicion of the detenu having 
acted in a manner prejudicial to the public 
safety or to the efficient prosecution of war, 
the Court would be entitled as in the case 
of other litigants to presume the correctness 
of the allegations made by the petitioner in 
his affidavit and also to presume that there 
were no other materials before the officer 
concerned w'hich would have enabled him 
to entertain a reasonable suspicion about 
the conduct of the detenu within the moan- 
ing of the provisions of R. 129 (l). It would 
then be open to the Court on the materials 
put before it to come to the conclusion whe- 
ther the exercise of the power by the officer 
concerned was not bona f ide or was made 
with indirect or ulterior motives or was a 
fraud upon the powers vested in the officer 
concerned under R. 129 (l). I am aware that 
in the judgment which he delivered in 
47 Bom. L. R. 669^ Liokur J. has observed 
(page 675) : 

“Moreover, Government is not bound to disclose 
all the materials on which such a conclusion was 
reached. In fact the Secretary to Government, 
Home Department, has stated in his affidavit that 
he has been advised not to disclose these materials, 
but that H. E. the Governor did apply his mind to 
them and come to the conclusion that the order of 
detention passed by him was necessary. Mr. Jaha- 
Rirdar contends that it is not stated in his affidavit 
that there were any materials before H. E. the 
Governor other than the ton criminal cases against 
the petitioner, but even that need not be disclosed. 
There is no reason to presume that there were no 
other materials and that in regarding even these 
cases themselves to be sufficient to require the peti- 
tioner’s detention in the interest of public safety or 
maintenance of public order, H. E. the Governor 
did not act in good faith. It is not disputed that 
H. E. the Governor did apply his mind to the 
materials before him and it is not for the Court to 
decide whether those materials were or were not 
reasonably sufficient.” 

With great respect I do not agree with 
these observations of Lokur J. in so far as 
they might be sought to bo applied to any 


order made by the officer concerned under 
R. 129 (l), Defence of India Rules. These ob- 
servations of Lokur J. might be appropriate 
in a case like the one which the Appeal Court 
was considering in that criminal application, 
viz., an order under R. 26, Defence of India 
Rules, but they do not afford any guidance 
or any precedent for holding that where an 
order made by an officer concerned under 
R. 129 (l) is challenged before the Court, the 
Court should under the circumstances like 
those obtaining in the present case treat the 
affidavit of the officer concerned as sufficient 
compliance with the requirements of the 
situation and is bound to treat the non- 
traverse of the relevant allegations made by 
the petitioner in his affidavit as any different 
from the non-traverse of the said allegations 
if it had been made by an ordinary litigant 
appearing before the Court. The Court is in 
such circumstances entitled to presume the 
correctness of the allegations contained in 
the affidavit made by the petitioner and is 
entitled to act as if these were the only 
materials before the officer concerned when 
he came to exercise powers vested in him 
under R. 129 (l). Defence of India Rules, in 
the absence of any averment in the affidavit 
of the officer concerned that besides those 
materials which were set out in the affidavit 
made by the petitioner he had other mate- 
rials before him which, in his opinion, were 
sufficient to enable him to entertain the 
reasonable suspicion that the detenu bad 
acted in a manner prejudicial to the public 
safety or to the efficient prosecution of war. 

In the case before me, the petitioner be- 
sides stating in the petition that the detenu 
was not guilty of any subversive or any 
activities which were detrimental to the 
public safety or to the efficient prosecution 
of war has speciBcally averred in para. 2 of 
bis affidavit dated 24th April 1945 that the 
action of the Commissioner of Police was 
the result of the desire of the U. P. Polioo 
to apprehend the detenu by reason of the 
facts therein mentioned, that it was not the 
bona fide act of the Commissioner of PoHce 
himself being the result of any reasonable 
suspicion entertained by him that the detenu 
had acted in a manner prejudicial to the 
public safety or to the efficient prosecution 
of war, and that in the matter of the arrest 
and detention of the detenu the Commis- 
sioner of Police hod acted not bona fide 
but with ulterior or indirect motives, viz., 
that of apprehending and handing over the 
detenu to the custody of the U, P. Police 
and the U. P. Government, and that there- 
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fore the orders of the Commissioner of Police 
as regards the arrest and detention of the 
detenu "were illegal. In the affidavits filed by 
Balaram I do not find any traverse of these 
allegations. As I have already stated, it was 
necessary for the Commissioner of Police or 
Balaram, who made his affidavit in accord- 
ance with the directions of the Commissioner 
of Police, to aver either that these were not 
the materials before the Commissioner of 
of Police or that besides those materials 
there were other materials before the Com- 
missioner of Police which w^ere sufficient to 
enable the Commissioner of Police to enter- 
tain a reasonable suspicion that the detenu 
had acted in a manner prejudicial to the 
public safety or to the efficient prosecution 
of war. In the absence of such averment, I 
ato constrained to hold that the materials 
set out in the petition and in para. 2 of the 
affidavit of the x>etitioner dated 24th April 
1945 were the only materials on which the 
Commissioner of Police acted in purported 
exercise of the powers vested in him under 
E. 129 (l), Defence of India Rules. I am 
further fortified in this conclusion of mine 
by the order which was passed by the Gov- 
ernment of Bombay on I3fch April 1945, 
within only three days of the arrest of the 
detenu by the Commissioner of Police direct- 
ing the removal of the detenu to Lucknow 
and his delivery into the custody of the 
Superintendent of Police, Lucknow. This 
leaves no doubt in my mind that the arrest 
of the detenu under the orders of the Com- 
missioner of Police on lOth April 1945, was 
with the view to hand him over to the U. P, 
Police and the U. P. Government as stated 
in para. 2 of the affidavit of the petitioner 
dated 24th April 1945, and that the purport- 
ed exercise of the powers conferred by sub- 
r. (5) of R. 129 on the Government of Bom- 
bay in the matter of the removal of the 
detenu to Lucknow, and his delivery into 
the custody of the Superintendent of Police, 
Lucknow, was also in furtherance of the 
same design. If this is the true position, it 
cannot be stated that the purported exercise 
of the power of arrest and detention of the 
detenu by the Commissioner of Police on 
lOth April 1945 or the steps taken thereafter 
by the Government of Bombay were bona fide 
or were not actuated by indirect or ulterior 
motives, viz., that of arresting and detain- 
ing the detenu merely on information pur- 
porting to have been supplied by the U. P. 
Police and the U. P. Government to the 
Commissioner of Police, Bombay, and re- 
moving him, under guise of the purported 


exercise of the powers under E. 129, Defence 
of India Rules, within the jurisdiction of the 
U. P. Government. It cannot be stated that 
the Commissioner of Police under these cir- 
cumstances reasonably suspected the detenu 
of having acted in a manner detrimental to 
public safety, or to the efficient prosecution 
of war, or that the order for the arrest and 
detention of the detenu made by him w'as 
an order within the meaning of R. 129 (l), 
De'fence of India Rules. The cancellation of 
the order of the Government of Bombay 
dated I3th April 1945, directing the removal 
of the detenu to Lucknow and his delivery 
into the custody of the Superintendent of 
Police, Lucknow, by the further order of 
the Government of Bombay dated I8th 
April 1945, does not in my opinion make 
any difference to the position. The latter 
order appears to have been made by the 
Government of Bombay after Rajadhya- 
ksha J. gr&,nted the rule against the Com- 
missioner of Police and issued the stay 
order in terms of cl. (f) of the petition. The 
materials set out in para. 2 of the petitioner’s 
affidavit dated 24th April 1945, and the cor- 
rectness thereof which I have presumed by 
reason of the non-traverse of the said alle- 
gations in the affidavit filed by Balaram 
Shamrao Kothare in rejoinder on 1 st May 
1945, taken along with the order of the Gov- 
ernment of Bombay dated 13th April 1945, 
which I have hereinbefore set out, leave no 
doubt in my mind that what the Commis- 
sioner of Police purported to do on 10th 
April 1945, was not bona fide, was actua- 
ted by indirect motives of arresting the de- 
tenu and transferring him within the juris- 
diction of the U. P. Government and w'as a 
fraud on the powers invested in the Com- 
missioner of Police under R. 129 (l). Defence 
of India Rules. I have, therefore, come to 
the conclusion that the orders for arrest and 
detention of the detenu dated 10th April 
1945, and the further detention of the de- 
tenu under the order of the Government of 
Bombay dated 18th April 1945, following 
upon such illegal detention of the detenu are 
illegal. 

The only thing which remains for me to 
consider is whether the order made by the 
Government of Bombay under R. 129 (2), 
Defence of India Rules, for temporary de- 
tention of the detenu was illegal. This 
order of the Government of Bombay dated 
18th April 1945 has been challenged as ille- 
gal on the ground that R. 129 (2), Defence 
of India Rules, does not empower the Pro- 
vincial Government to make any orders for 
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temporary custody of the detenu who 
might have been arrested by the officer con- 
cerned under R. 129 (l). Mr. D. B. Desai 
has urged that no express powers have been 
given to the Provincial Government in this 
behalf under any of the i^rovisions of R. 129, 
and that such powers for the temporary de- 
tention of a detenu cannot be read into 
R. 129 merely by necessary implication in 
that behalf. It has been pointed out by the 
Advocate-General that proviso (l) to sub- 
r. (2) of E. 129 implies that the detenu 
can be detained in custody under that sub- 
rule for a period exceeding 15 days under 
the order of the Provincial Government. 
The words used in that proviso are : 

“No person shall be detained in custody under 
this sub-rule for a period exceeding 15 days with- 
out the order of the Provincial Government.” 

This necessarily implies according to the 
Advocate-General that he can be detained 
in custody for a period exceeding 16 days if 
the Provincial Government passed orders in 
that behalf. That this is the necessary im- 
plication of this proviso is made clear wheii 
one goes to the provisions of sub-r. (4) of 
E. 129 where it is expressly laid down that 
in addition to making such order, subject to 
proviso (ii) to sub-r. (2) — which lays down 
that no person shall be detained in custody 
under that sub-rule for a period exceeding 
two months — as may appear to be neces- 
sary for the temporary custody of any per- 
son arrested under this rule, the Provincial 
Government might make such final order as 
to his detention, release, residence or any 
other matter concerning him, etc., as may 
appear to the Government in the circum- 
stances of the case to be reasonable or ne- 
cessary. This sub-r. (4) of R. 129 makes a 
provision for a final order to be passed by 
the Provincial Government in relation to 
the detenu but it makes a specific reference 
to the orders for the temporary custody of 
the detenu to be made by the Provincial 
Government subject to proviso (ii) to sub- 
r. (2), viz., that no person shall be detained 
in custody under this sub-rule for a period 
exceeding two months. Reading proviso (i) 
to sub-r. (2) and this provision made in sub- 
r. (4) of R. 129 I have come to the conclu- 
sion that by necessary implication the Pro- 
vincial Government has been invested therein 
Iwith the power of making such orders as to 
the temporary detention of the detenu as 
may be necessary in the opinion of the 
Provincial Government not exceeding a 
period of two months from the date of the 
arrest of the detenu pending the final orders 


to be made by the Government for the de- 
tention, release, or residence or any other 
matter concerning him as might appear to 
the Government in the circumstances of the 
case to be reasonable or necessary. There 
is, therefore, no force in this contention of 
Mr. D. B. Desai. 

Having regard, however, to the observa-: 
tions made by me in the earlier portion of 
my judgment and the conclusion which I 
have come to that the orders for the arrest 
and detention of the detenu made by the 
Commissioner of Police on 10th April 1946 
and the further detention of the detenu 
under the order of the Government of Bom- 
bay dated 18 th April 1945, are illegal, I do 
order that the detenu should be immediately 
set at liberty. As regards the costs of this 
rule and the petition, it has been conceded 
by both the parties that having regard to 
the fact that the point which was argued 
before the Court was not covered by any 
authoritative pronouncement of this Court, 
the costs of each party to this petition and 
rule should be borne by the respective par- 
ties. I, therefore, order that each party do 
bear and pay their own costs of this peti- 
tion and the rule. The detenu Dhruvaraj- 
sing Vishwanathsingh shall therefore be im- 
mediately set at liberty. There will be no 
order as to the costs of the petition and the 
rule. 

R.K. Belease ordered* 


[Case No. 17.] 
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Divatia and Bavdekau JJ. 


Emperor 

V. 

A. O. K. Pathan — Accused. 

Criminal Revn. Appln. No. 100 of 1945, Decided 
on 2nd April 1945, from conviction and sentence 
passed by Resident First Class Magistrate, Camp 
Deolali. 

Criminal P. C. (1898). S. 197 (1) — Sanction 
under S. 197 not required for prosecution of 
public servants removable by delegated au- 
thority without sanction of Provincial Govern- 
ment. 

Section 197 applies only to public servants who 
are not removable oxoopt with the sanction of the 
Provincial Government. Where the ProvinoialOov- 
ornment under S. 2 (5), Dofenoo ofjindia Act, grants 
to the District Magistrate, who is an au^ority 
subordinate to itself, power to appoint and remove 
Assistant Price Inspectors, which power can be 
exercised independently of the Provincial Govern- 
ment, it is not necessary for the District Magis- 
trate to take the sanction of the Provincial Govern- 
ment for the removal of such officer under him. 
It, therefore, follows that sanction of the dele- 
gating authority (Provincial Government) under 
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S. 197, Criminal P. C., is not necessary before the 
Assistant Price Inspector can be prosecuted for 
any offence committed by him in the discharge of 
his duty : (’17) 4 A.I.R. 1917 Mad. 344, Dissent. ; 
(’34) 21 A.I.R. 1934 Rang. 238. Disting. ; (’35) 22 
A.I.R. 1935 Rang. 263 (F.B.) ; (’35) 22 A.I.R. 
1935 Mad. 442 and (’26) 13 A.I.R. 1926 All. 271, 
Eel. on. [P 37 C 2 ; P 83 C 1] 

Cr. P. C.— 

(’41) Chitaley, S. 197, N. 4 Pts. (9) to (9c). 

(’41) Mitra, Page 686, N. 643, 

V. R. Desai^ Additional Assistant Government 
Pleader — for the Crown. 

E. B. Ghaswala and R. D. Andhyarujina and 
C. S. Trivedi — for Accused. 

Divatia J. — Mr. Ghaswala has addressed 
us on a point of law, that the prosecution 
of accused 1, in absence of sanction under 
S. 197, Criminal P. C., is illegal. That sec- 
tion lays down that, when any public servant 
who is not removable from his office save 
by or with the sanction of a Provincial 
Government or some higher authority is 
accused of any offence alleged to have been 
committed by him while acting or purport, 
ing to act in the discharge of his official 
duty, no Court shall take cognizance of such 
offence except with the previous sanction of 
the Governor of that Province. Now in the 
present case, as I said before, accused 1 was 
appointed an Assistant Price Inspector by 
the District Magistrate of Nasik in his capa- 
city as Price Controller under the Defence 
of India Rules. Under S. 2, sub-s. (5), Defence 
of India Act, a Provincial Government may 
delegate any of the powers conferred on it 
to any officer or authority. By virtue of 
that section the power to make appointment 
of Assistant Price Inspector was delegated 
to the District Magistrate. That fact is 
conceded. It is, however, contended that, 
when the District Magistrate acts under 
such delegated authority, the appointment 
as well as removal of any person appointed 
under such delegated authority must be 
deemed to have been made by the original 
authority, viz., the Local Government, and 
reliance was placed for that contention on 
the decision o^the Rangoon High Court in 
12 Rang. 530.^ In that case the Sub-Inspector 
of Excise in Burma was appointed by the 
Local Government under the rules framed 
by the Secretary of State for India in 
Council. One of the rules empowered the 
Local Government to remove or dismiss the 
officer. It was held that, if it was sought to 
prosecute the officer appointed by the Com- 
missioner for an offence alleged to have 
been committed by him in the discharge of 

1 . (’34) 21 A,I.R. 1934 Rang. 238 : 12 Rang. 530: 
- 152 I. C. 366, Kyaw Htin v. Ah Yoo. 


his duty, he was entitled to the protection 
of s. 197 (i), namely, the sanction of the 
Provincial Government for such prosecution. 
The decision in that case proceeded under 
the special provisions of the Burma Excise 
Act, and it was, on that ground, distinguished 
in a later Full Bench decision of the same 
High Court in 13 Rang. 540.^ The facts of 
that case resemble those of the present case. 
It was there held that, where the Local 
Government had delegated power to make 
appointment and removal to a subordinate 
authority, the sanction of the Local Govern- 
ment was not necessary under S. 197, Cri- 
minal P. C. It was observed [by Dunkley J.] 
(page 551) : 

“If the Local Government under statutory powers 
granted to an authority subordinate to itself power 
to appoint and remove, which power can be exer- 
cised independently of the Local Government, then 
obviously the appointment is made, not by the 
Local Government, but by the subordinate au- 
thority.” 

It may be noted that the learned Judge, 
who decided the previous case in 12 Rang, 
sao’- relied upon a decision of the Madras 
High Court in 17 cr. L. J. 168^ where it was 
held that where a servant has been appoin- 
ted under a delegated authority, the sanction 
of the original authority, which delegated 
power, was required under s. 197. But that 
case has been dissented from by the Madras 
High Court itself in 58 Mad. 787.^ There it 
was held that S. 197 clearly draws a line 
between public servants, and provides that 
only in the case of the higher ranks the 
sanction of the Provincial Government is 
necessary, and that sub-s. (l) did not include 
public servants whom some lower authority 
has by law or rule or order been empowered 
to remove. The learned Judges expressly 
dissented from the previous decision in 17 
Cr. L. J. 168^ and held that evpn though the 
power of authority may be delegated, it does 
not necessarily follow that the sanction of 
the delegating power was required. To the 
same effect is also the decision of the 
Allahabad High Court in 48 ALL. 264.^ In 
our opinion, these later decisions are correct 
on the wording of sub-s. (l) of S. 197. The 
section applies only to public servants who 
are not removable except with the sanction 

2. (*35) 22 A.I.R. 1935 RAug. 263 : 13 Rang. 540: 
157 I. C, 1034 (F.B.), Emperor v. Maung Bo 
Maung. 

3. (’17) 4 A.I.R. 1917 Mad. 344 : 33 I. C. 648 : 
17 Cr. L. J. 168, In re Abdul Khadir Saheb. 

4. (’35) 22 A.I.R. 1935 Mad. 442 : 58 Mad. 787 : 
157 I.G. 24, Pichai Pillai v. Balasundara Mudaly# 

5. (’26) 13 A.I.R. 1926 All. 271 : 48 All. 264 : 92 
I. C. 857, Emperor v. Jalal-Ud-Din. 
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of the Provincial Government. In the pre- 
sent case, even though the District Magis- 
trate had a delegated authority to appoint 
as well as remove the Assistant Price Ins- 
pector, it was not necessary for him to take 
the sanction of the Provincial Government 
for the appointment or for the removal of 
such officers under him. It must, therefore, 
follow that, if it is within the competence of 
the officer, even though the authority to him 
is delegated, to remove a subordinate officer 
appointed by him, it is not necessary that 
the sanction of the delegating authority must 
be obtained before the subordinate officer 
can be prosecuted for any offence committed 
in the discharge of his duty. We think, 
therefore, that no sanction was necessary in 
the present case. The order o*f the lower 
Court is confirmed, and the rule is discharged. 

N.R./v.B. Rule discharged. 


[Case No, 18,] 
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Blagden J, 

George Bell — Plaintiff 


V. 

Royal Western India Turf Club, Ltd. 

— Defendants, 

0. C. J. Suit No. 308 of 1941, Decided on 8th 
December 1944. 

(a) Corporate body — Meeting — Quorum 
necessary — For getting quorum all members 
must have notice of meeting. 

In the absence of any rule to the contrary, whero 
a committee or other body is empowered to act by 
a certain number of its members as a quorum, it is 
well established that there is no quorum, and the 
proceedings of the meeting are invalid, unless 
notice of the meeting is given to all the members 
of that committee or other body. A “quorum” in 
fact means a given number of individuals out of 
the whole body, all of whom have had notice of the 
meeting, who have attended the meeting. 

[P 89 C 1] 

(b) Club— Incorporated— Tribunal set up by 

club taking disciplinary action against member 
of club — Suit for damages by such member 
lies against club and not against tribunal. 

Where a tribunal set up by a larger association 
of persons, such as a racing club, acts judicially or 
quosUjudioially in the case of a member by expell- 
ing him or in that of a licensee by taking away the 
licence, the tribunal acts ns the agent of the asso- 
ciation and not as an independent tribunal. Conse- 
quently, if the association is an incorporated one, a 
suit for damages by such member or licensee lies 
against the association and not against the indivi- 
duals who composed the tribunal alleged to have 
acted wrongly: (1932) 2 K. B. 431; (1932) 2 K. B 
478n and (1920) 2 K. B. 623, Rel. on. [P 89 0 2; 

/ V ^ P 90 C 1] 

(c) Racing Club— Royal Western India Turf 

Club Rules, Rr. 103, 180 — “Misconduct” in 
R. 103 is not restricted to offences under 


R. 180 — Misconduct sufficient for withdrawing 
licence of trainer explained. 

There is nothing which restricts the word “mis- 
conduct” in R. 103 to the specific ofienoes defined' 
in R. 180; the word is very general, and has pur- 
posely been left very general. Hence the stewards* 
are within their right in withdrawing the licence of' 
a trainer charged with any conduct which reason- - 
able men might regard as misconduct in a trainer, 
provided they honestly entertain the opinion, and- 
arrive at it in a proper way, that he was guilty' of that 
conduct and that it is “misconduct” in connection 
with racing. [P 92 C 1, 2]. 

(d) Malice — Consideration of, necessary—* 
Conduct of defendant even at trial is material. 

In considering a question of malice the subse- 
quent conduct of those concerned or any of them 
may be most material and the Court is entitled in. 
such cases to take into account the whole subsequent 
behaviour of the defendant down to and even at 
the trial: Ley v. Hamilton, Foil. [P 93 C 1] 

(e) Domestic tribunal — Notice — No parti- 
cular notice prescribed— Shortness of notice 
of hearing or absence of notice of charge, 
cannot be pleaded after conclusion of enquiry. 

In the absence of any provision for any parti- 
cular length of period of notice before disciplinary 
action is taken before a domestic tribunal, the 
mere shortness of notice is not itself a matter whioh- 
makes the proceedings before the tribunal contrary, 
to natural justice. Similarly, where there is no rule- 
expressly requiring any particular notice of charge 
to be given to a person against whom disciplinary 
action is started, that person cannot be allowed to* 
conduct his case, before a tribunal properly consti- 
tuted, to its conclusion, and then, when he has 
been unsuccessful, to say that as there was no 
notice of charge , served on him the proceeding- 
before the tribunal was vitiated as being opposed Ux 
natural justice : (1878)11 Ch. D.353 and (1879) 13 
Oh. D. 346. Ref, [P 94 C 2; P 97 C 2} 

(f) Domestic tribunal — “Bias” What 

amounts to, explained. 

“Bias” in order to disqualify a tribunal must be 
something tending to make the mind to go one 
way rather than another, and improperly tending, 
to do so. In a social club, those of the committee 
who know the offending member cannot help hav- 
ing an opinion of him whose conduct they are 
asked to investigate. And, every member of the 
club has some pecuniary interest in the question 
whether a member shall or shall not be expelled. 
But this docs uot in itself amount to bias. 

, , , CP 97 C 2; P 98 C 11 

(g) Domestic tribunal — Rules in enquiry 
against member, explained. 

A domestio tribunal is not bound by the ordinary 
rules of evidence, with which i^ members may 
well bo unacquainted; nor is it bound to follow the 
procedure of the Courts of law or anything like it. 
It is not even bound to hear the p^irties, but may 
reach its decision oven by correspondence. It is not 
bound to act in a way that “the man in the street” 
would neoe^rily regard ns just. [P 98 0 2; 

P 99 0 1] 

(h) Domestic tribunal — Natural justice — 
Rule of— How applied, explained. 

When a tribunal has got to act “according to 
natural justice,” it has merely to act impartially 
and honestly. It must make up its own mind and 
not, for example, substitute for it the opinion oi 
some one else, or decide the question by spinning a 
coin, thereby leaving it to the arbitrament ot 
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choice. It must do so without any improper or col- 
lateral motive, and in doing so it must treat the 
contending parties equally, giving to neither an 
advantage not enjoyed by the other. If in fact it 
does that, it is acting according to natural justice, 
whether or not it not only does that but also 
appears to do that : (’44) 31 A.I.R. 1944 Cal. 127, 
FolL\ (1919) 2 Ch. 276, Rel. on. [P 101 C 2 ; 

P 102 C 2] 

E. B. Ohaswalldt S. D. Vimadalal and C, Nt 
Daji — for Plaintifi. 

Sir Jamshedji Kanga and K, A. Soynjee — 

for Defendants. 

Judgment — [His Lordship summarised 
the pleadings and proceeded] : It is to be 
observed that the plaint does not allege that 
the tribunal was improperly constituted by 
reason of no -adequate or proper notice hav- 
ing been given to those who were entitled 
to attend and take part in its decision. 
Where a committee or other body is em- 
powered to act by a certain number of its 
members as a quorum, it is well established 
that there is no quorum, and the proceed- 
ings of the meeting are invalid, unless notice 
of the meeting is given to all the members of 
that committee or other body — a “quorum” 
in fact means a given number of individuals 
out of the whole body, all of whom have had 
notice of the meeting, who have attended 
the meeting. This at least is the case in the 
absence of any rule to the contrary, and it 
is customary for social clubs and similar 
bodies to provide in their rules that the 
accidental omission to give notice of any 
particular meeting shall not of itself invali- 
date its proceedings. Nothing being alleged 
against the notice given to the stewards and 
no application having been made to amend 
the pleadings until after the evidence was 
closed and at a late stage in the arguments 
of learned counsel I thought it right to 
refuse such application and consequently no 
issue about that has been framed or arises. 

I should, however, say this in passing. 
The one person, if there now is any person 
in the world, who could have proved what 
notice was given to the stewards and what 
its terms were is a gentleman who is and at 
all material times was the Secretary of the 
defendant Club, a Major Gulliland. He was 
not called. If this issue had arisen I should 
therefore, have been entitled and in the 
circumstances bound to presume that his 
evidence on this point would not have 
assisted the defendants. But I could not 
have gone further and assumed that it would 
have assisted the plaintiff. I should have 
had to assume that Major Gulliland would 
have said something of this sort, “I am not 
now in a position to say what notice I gave, 


or in what terms that notice was couched.’* 
If the evidence had rested there, the proper 
inference for me to draw would have been 
that Major Gulliland has done his job pro- 
perly. I ought not to presume, merely be- 
cause he cannot after the lapse of five years- 
remember how he did his job, that he did it 
wrongly. The correct inference, therefore, 
would have been that proper notice was 
given to the stewards and that they were 
told the purpose for which their meeting 
was convened. 

The plaint also alleges as a grievance the 
publication by the stewards of a notice of 
their decision in the Kaeing Calendar. This 
publication took place on 16th March 1939 
and the plaint, as I say, was admitted on 
6th March 1941. Trying to construe the plaint 
as benevolently as I could, I first thought 
that it included a claim for damages for 
libel. Considered as a claim in libel the 
plaint is extremely defective because, 
amongst other things, it does not set out the 
precise words complained of. But there is a 
more serious defect about it than that ; it is 
obviously time-barred, the period of limita- 
tion being one year from the date of publi- 
cation. Accordingly, the plaintiff by his ' 
learned counsel has very wisely not pressed 
the point that it is capable of being con- 
strued as a plaint for libel, and no issue has 
been framed about the publication in the 
Kaeing Calendar. Even if it had been, it 
would not have assisted the plaintiff because 
it is clear from the terms of his licence that 
he consented to this particular publication 
being made if and when his licence should 
be withdrawn, and in these circumstances 
he would have had no cause of action for 
defamation : see (1932) 2 K. B. 431.^ 

The following issues were framed : (l) Does 
the plaint disclose a cause of action against 
the defendants ? ( 2 ) Did the defendants’ 
stewards in revoking the plaintiff’s licence 
act (a) in contravention of the Rules of 
Racing, or (b) in a manner contrary to 
natural justice ? (3) To what, if any, relief 
is the plaintiff entitled ? 

■ The first issue may be briefly dispqsed of. 

It was not strenuously argued by the de- 
fendants who, very naturally, desire a deci- 
sion on the merits rather than on any 
technicality. The contention of the defen- 
dants was, originally, that where a com- 
mittee or a board of stewards or similar 
body, set up by a larger association of per- 
sons, acts judicially or quasi -judiciaUyin 

1. (1932) 2 K. B. 431 : 101 L. J. K. B. 376 : 146 
L. T. 538, Chapman v. Ellesmere. 


90 Bombay George Bell v. R. W. L Tdbf Club (Blagden Jj 


the case of a member by expelling him or 
in that of a licensee by taking away the 
licence, they are not acting as the agents of 
the body which set them up, but as an in- 
jdependent tribunal, and that consequently, 
any suit lies, if it lies at all, not against the 
main association but against the individuals 
who composed the tribunal alleged to have 
acted wrongly. It is quite true that there 
are numerous cases in which those indivi- 
duals have been sued, but in most if not all 
of them it will be found that the Club or 
other body which they represented was an 
unincorporated body ; there are obvious 
difiiculties in bringing a suit for damages 
against an unincorporated and fluctuating 
body of persons. I think I am right in say- 
ing, e. g., that the English Jokey Club as 
well as the Pony Turf Club are both unin- 
corporated bodies of persons which no doubt 
is the reason why in (1932) 2 K. B. 431^ — 
already cited — the defendants were the dis- 
tinguished individuals who dealt with the 
plaintiff’s case and not the Jockey Club it- 
self ; the same applies to (1932) 2 K.B. 47871^ 
reported in a note to (1932) 2 K. B. 431.^ 
There are, however, other cases, both of 
' clubs and professional tribunals, in which 
the body itself has been made a defendant, 
e. g., in (1920) 2 IC. B. 523^ — a suit for 
damages by a member against the club it- 
self, being an incorporated body of persons, 
was brought and succeeded, though it is 
true that the damages, which were assessed 
at the sum of one farthing, were probably 
not an undue strain on the resources of the 
Ladies’ Imperial Club. The General Medi- 
cal Council has also more than once figured 
as defendant to a suit of this nature. In my 
opinion it follows that, as the defendants 
are incorporated, a suit will lie against them 
in respect of the alleged wrong doing of 
their stewards who for this purpose must be 
regarded as their agents. The answer to 
issue 1 is therefore “Yes.” 

As regards issue 2, the facts, as I find 
them, are ns follows : The defendants are a 
company limited by guarantee, which is the 
controlling authority for the sport of horse 
racing in Western India, corresponding to 
the Jockey Club in England. They have 
what is called a “reciprocal arrangement for 
the enforcement of sentences” made with 
the Jockey Club and numerous other simi- 
lar bodies in different countries ; according 

2. (1932) 2 K. B. ilSn : 101 L. J. K. B. 394n, 
Cookson V. Harowood. 

3. (1920) 2 K. B. 628 : 89 L. J. K. B. 663 : 123 
L. T. 191, Young v. Ladios Imperial Club, Ltd. 


to the witness Mr. Reid, whose evidence I 
accept on this point, the reciprocal arrange, 
ments are very nearly world-wide. The re- 
sult is that a disqualified person — to the 
exact meaning of which term I shall be re- 
ferring a little later, — who becomes a dis- 
qualified person by reason of the decision of 
the defendants’ stewards is a disqualified 
f)erson in most parts of the world where 
horse racing is carried on, and if he makes 
his livelihood out of horse racing, he is prac- 
tically — by which I mean “in practice” — 
debarred from earning his livelihood in this 
way almost anywhere on the face of the 
globe. In effect, the defendants* stewards 
have in their hands a giant's strength and 
like all persons in that position it is their 
moral duty to remember that “it is 
tyrannous to use it like a giant.” I am 
not for a moment suggesting that on any 
occasion they have forgotten that duty. 
In the course of their operations the defen- 
dants for many years have been in the 
habit of issuing licences to trainers, which 
they are empowered to do by their memo- 
randum and articles of association. As will 
be seen later from the rules of racing, it 
would not be practically possible for a per- 
son to train horses for reward in Western 
India if he did not hold a licence for that 
purpose from the defendants. The plaintiff 
has for substantially the whole of his work- 
ing life been concerned in one way or other 
with horses. He has for a time been foreman 
of a distinguished firm (in its day) of horse 
dealers. Apart from that he has ridden and 
trained race horses for the rest of his work- 
ing life. For many years prior to the matter 
now complained of he held a licence as a 
trainer from the defendants. That state of 
affairs was once or twice, I think, iutenup- 
ted of the plaintiff’s own volition and on 
one occasion it was interrupted otherwise. 
That occasion has now become ancient his- 
tory, and I am satisfied that it has absolute- 
ly nothing to do with the present case ; 
therefore the less I say about it the better, 
and I am not going to say anything more. 
Over 20 years ago the plaintiff, for a time, 
trained horses for a Mr. Qeddis, who was 
the Chairman of the hoard of stewards at 
the time of their decision now in question. 
Curiously enough, the plaintiff said nothing 
about this in his own evidence, but some 
questions were put to Mr. Geddis in cross- 
examination in which it was suggested that 
there was some sort of a row between these 
two gentlemen at the time the plaintiff’s 
employment ceased and that their relations 
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iiave since been strained. The evidence I 
have about it is entirely one sided because, 
as I say, the plaintiff said nothing about 
this. But I have no hesitation in accepting 
the evidence of Mr. Geddis, whose honesty 
as a witness is not disputed, when he says 
that they had not been at any time any- 
thing but perfectly friendly acquaintances 
during the intervening period. 

The licence which the plaintiff held was 
expressed to be issued subject to the Rules 
of Racing of the Royal Western India Turf 
Club, Ltd. It was an annual licence, but in 
the ordinary course if the stewards had 
nothing against Mr. Bell, or any other 
trainer, it would be renewed from year to 
year almost as a matter of course. It was 
expressed to be issued under certain condi- 
tions, one of which read as follows : 

“A trainer’s licence may be withdrawn or sus- 
pended by the Stewards of the Royal Western 
India Turf Club, Ltd., in their absolute discretion ; 
such withdrawal or suspension, or any other sen- 
tence may be published in the Racing Calendar of 
the Royal Western India Turf Club, Ltd., for any 
reason which may seem proper to the said Ste- 
wards and they shall not be bound to state their 
reasons.” 

The plaintiff does not dispute that he accep- 
ted the licence subject to that condition 
amongst others and that is the reason I said 
earlier he could not have complained of the 
publication in the Racing Calendar even if 
he had commenced his suit in time to do so, 
which he did not. The Rules of Racing 
issued by the defendants are on the whole 
similar to the rules of racing issued by the 
English Jockey Club. A good many of them 
have been cited, and the more material of 
them appear to be these. First of all R. 22, 
which defines the powers of the stewards of 
the Club and which reads as follows : 

“In addition to any other powers conferred upon 
them by these Rules the Stewards of the Turf Club 
have power at their discretion : 

To grant and to withdraw licences to officials, 
trainers, jockeys and others, and to refuse or cancel 
entries.” 

I am omitting several powers which are 
not necessary for this purpose. 

“To make enquiry into, finally decide and deal 
with any matters relating to racing, whether or 
not referred to them by the Stewards of a Meeting 
-or not.” 

I may say in passing that “the stewards 
■of a meeting” means stewards of the Club 
and such persons as may be invited to act 
with them. 

Next, 

“To warn any person off the Bombay and Poona 
Race Course or other courses where these Rules are 
in force, and to authorise the publication in the 


Racing Calendar of their decisions respecting any 
of the above matters,” 

and the rule concludes : 

“And they may at any time remove or modify 
any disqualification, or remit any penalty.” 

Rule 23 reads as follows : 

“In exercising any of the powers conferred upon 
the Stewards of the Club by these Rules, three 
shall be a quorum and in the event of a difference 
of opinion the decision of the majority shall pre- 
vail. They may enlist the assistance of any other 
Club member of the Club and if they think the 
importance or difficulty of the case requires, may 
refer it to the Committee, who may, if necessary, 
call a General Meeting of the Club Members of the 
Club.” 

Rule 103 deals with trainers and provides 
first that 

“Every trainer for fee or reward of a horse run- 
ning under these Rules, shall obtain an annual 
licence from the Stewards of the Club, and on 
application shall pay a fee of Rs. 50, which shall 
be credited to the Benevolent Fund.” 

The rest of the clause does not, I think, 
matter. Clause 2 reads : 

“No person shall train a horse on the Bombay or 
Poona Race Courses or other Race Courses control- 
led by the Stewards of the Club, without their 
written permission. Such permission may be revok- 
ed at any time.” 

That means that a person to train horses 
for reward must have a licence, and if he 
wants to train horses as an amateur he 
must get the permission of the stewards. 
The rule concludes : 

“A person whose licence to train has been with- 
drawn on the ground of misconduct is a disquali- 
fied person.” 

I now turn to R. 180, which as far as 
material reads as follows : It is divided into 
several clauses — Clauses (i) to (vii) conclude 
with the words : 

“Every person so offending shall be warned off 
the Bombay and Poona Race Course and other 
places where these Rules are in force.” 

Amongst the offences specified are these : 

“(iv) If any person be guilty of any other corrupt 
or fraudulent practice in relation to racing in this 
or any other country; 

(vii) Any person who shall at any time adminis- 
ter or cause to be administered for the purpose of 
affecting the speed, stamina, courage, or conduct 
of a horse any drug or stimulant whatever, or use 
any electric or galvanic apparatus for any of the 
purposes aforesaid.” 

Rule 181 provides, 

“The decision of the Stewards of the Club, on 
the report of the Stewards or otherwise, that the 
person has been guilty of any of the offences speci- 
fied in R. 180, shall be conclusive evidence of his 
guilt.” 

And R. 183 reads : 

“When a person is a disqualified person under 
recognised Rules of Racing” (which, I think, means 
‘any recognised Rules’ of Racing) “or is warned off 
the Bombay and Poona Race Courses or any Course 
under the Jurisdiction of any Recognised Turf 
Authorities who have a reciprocal agreement with 
the English Jockey Club for the mutual enforce- 
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ment of sentences and so long as bis exclusion 
continues he is a disqualified person.” 

‘‘A disqualified person, so long ns bis disqualifi- 
cation lasts shall not” (amongst other things) 
“enter, run, train, or ride a horse in any race at 
any recognised meeting” or 

“Except with the permission of the Stewards of 
the Club enter any Race Course, stand or Enclo- 
sure, ride, work or be employed in any Racing 
Stable,” 

There is obviously a certain amount of 
overlapping between R, 183 and the last 
clause of r. io3. But the combined effect of 
these rules seems to be this — A trainer’s 
licence might be withdrawn for misconduct 
or otherwise. If it is withdrawn otherwise 
than for misconduct, or if it is not renewed 
at the end of the year and no reason is 
assigned, that trainer is perfectly at liberty 
to work in connection with racing in Wes- 
tern India otherwise than as a trainer, pro- 
vided he is qualified to work in any other 
capacity, and at liberty to apply for a 
trainer’s licence anywhere else in the world. 
If, however, his licence is revoked on the 
ground of misconduct, he ipso facto becomes 
a disqualified pei-son under R. 103. Whether 
or not he is also warned off the Turf in 
Western India, the effect is very much the 
same. Ho cannot be employed in a racing 
stable, he cannot enter any recognised race 
course, and in fact is completely debarred 
from earning his living in connection with 
racing in Western India or anywhere else 
where there exits the reciprocal arrangement 
to which I have already referred. I also 
observe with regard to these rules that there 
is in my opinion nothing which restricts the 
word “misconduct” in R. 103 to the specific 
offences defined in R. 180; the word is very 
general, and in my opinion has purposely 
been left very general. There is no particu- 
lar hardship in this. The word is no more 
vague and no more wide than the expression 
“infamous conduct in a professional respect” 
used in relation to the medical profession, 
or “conduct unbecoming of an officer and a 
gentleman” used in relation to a Commis- 
sioned Officer in one of His Majesty’s ser. 
vice's. No doubt the import of such phrases 
changes and has changed with the changes 
in the behaviour of society; for example, a 
degree of drunkenness in private life which 
would have been, as far as one can judge 
from tlie literature of the period, almost a 
social duty during the Regency might well 
be considered unbecoming of an officer and 
a gentleman at the present day. But there 
is no hardship in a person’s submitting him- 
self to so indefinite a code or rules; he will 
be judged, if he is accused of an oflence, by 


persons ■well conversant with the conduct of 
people in his own walk of life and with what, 
it ought to be; for example, a court-martial 
in the case of an officer in the fighting 
services, the General Medical Council in the- 
case of a doctor, and the stewards of the 
controlling authority of racing in the case 
of a race horse trainer. I think the stewards 
are within their right in withdrawing the 
licence of a trainer charged with any con- 
duct which reasonable men might regard as 
misconduct in a trainer, provided they 
honestly entertain the opinion, and arrive at 
it in a proper way, that he "was guilty of 
that conduct and that it is “misconduct” in 
connection 'udth racing. 

The defendant club in additon to appoint- 
ing five stew’ards, which is the number 
prescribed by its articles, has been in the. 
habit, and it is within its powers, of appoint- 
ing two “stipendiary stewards”. As far as. 
the rules of racing go, one might imagine 
that the position of these gentlemen was 
simply that they -u’ere stewards but, unlike 
other stewards, were paid for their serviceSr 
a position 'similar to that of the Lords of 
Appeal in Ordinary in the House of Lords ; 
i. e., life peers paid for discharging the high 
judicial office which they do discharge but- 
having the same rights of voting and so on 
in the House of Lords in its legislative 
capacity as ordinary,' unpaid, peers of the 
realm. Such, however, is not the case. If 
one looks at the memorandum and articles 
of association of the club, it is clear that the 
stewards of the club are limited to five in 
number and that the words “stipendiary 
stew’ards” do not, os one might expect, 
connote a species of the genus “stewards”. 
They are servants or officers of the club, 
and a word must be said about the nature 
of their duties. Naturally, they are racing 
experts, and I accept the evidence which I 
have, that the stewards rely on them for 
advice on technical matters connected with 
racing of w'hich they, the honorary stewards, 
very likely do not possess the necessary 
know’ledge. One of them who gave evidence, 
before me, Mr. Reid, agreed with the sugges- 
tion put to him by Mr, Vimadalal in cross- 
examination that it is a part of their duty 
“to ferret out malpractices”, and he agreed 
that the stipendiai-y stew’ards were “in a 
sense, the eyes and cars of the stewards.” 
It api^ears that they are expected to bring 
to the attention of the stewards anything 
that may come to their knowledge or notice 
in connection with racing in the area oon- 
ti*olled by the defendant club which might 
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•call for an enquiry and punitive action by 
the stewards. In the course of their duties 
it seems that they sometimes hold a more 
•or less informal enquiry themselves, take 
and record statements from any persons 
who can give, or say that they could give, 
useful information, and report the result of 
their enquiry to the stewards. It is in this 
sort of sense that the expression “they are 
the eyes and ears of the stewards’* has to be 
interpreted. It seems also that it is their 
part of the duty to attend at any enquiry 
conducted by the stewards and, at all evente 
in serious matters, one or other of them acts 
at such enquiries a part not dissimilar to 
that of the prosecutor in a criminal Court. 
It has been said very many times that 
counsel prosecuting in a criminal case is in 
a different position from counsel appearing 
for a party in a civil case and should regard 
himself rather as a minister of justice than 
the advocate of a cause ; it is not his duty 
to obtain a conviction by any means, but 
merely to see that the whole of the evidence 
is placed fairly before the tribunal which 
has to decide the case. Mutatis mutandis^ 
the same thing no doubt applies, possibly to 
a lesser extent, to a person who has to dis- 
charge functions corresponding to those of 
a prosecutor before a domestic tribunal. 
There may be degrees of divergence from 
the model course which would vitiate the 
decision of such a body. [His Lordship 
then discussed the details of the enquiry 
against the plaintiff and other matters called 
“the who’s who enquiry” and “the search,” 
and proceeded,] 

Sir Jamshedji Kanga for the defendants 
objected in law to my taking into considera- 
tion anything that happened after the con- 
clusion of the enquiry, I ruled against him, 
and I must now explain why. One of the 
factors to be considered under the head 
whether natural justice has been observed 
or not is whether the body which decided 
the question were actuated by malice or 
some improper motive. In considering such 
a question the subsequent conduct of those 
concerned or any of them may be most 
material. The question of 'malice or no 
malice arises perhaps most frequently in 
suits for libel or slander whether the defence 
set up is qualified privilege, and I have 
always understood that the jury is entitled 
in such cases to take into account the 
whole subsequent behaviour of the defen- 
dant down to and even at the trial. I know 
of no better authority for this than the case 
of Ley V. Hamilton, which though it went 


to the House of Lords is, I believe, nowhere 
reported. The material facts of that case, 
which I came to know of because of some 
subsequent proceedings in which I was con- 
cerned as counsel, were as follows : 

Ley (the plaintiff), Hamilton (the defen- 
dant), and two friends of the defendant had 
been in partnership. The firm was dissolved 
by the retirement of the defendant and its 
business was continued by the other partners 
as, of course, a new firm. A few days after 
his retirement the defendant received infor- 
mation about the plaintiff which (if it were 
true) meant that no sensible person would 
trust him. The defendant apparently thought 
it is his moral duty — and many people 
would agree with him — to pass on his infor- 
mation to his two friends, and this he did 
by letter. One of them left the letter lying 
about in the premises of the new firm and 
so it came to the eyes of the plaintiff, who 
with commendable promptitude commenced 
a suit for libel. 

The defendant pleaded, and pleaded only, 
that the publication was made without 
malice on a privileged occasion. At the 
trial before the late Lord Hewart C. J. and 
a special jury the plaintiff gave evidence 
mainly confined to his own good character 
and the learned Chief Justice ruled that 
there was some evidence of malice to go to 
the jury. The defendant then gave evidence 
and the first question he was asked in cross- 
examination was : 

“Would you like to make any apology for the 
untrue statements you have made about the 
plaintiff ? “ 

The deadly nature of this question is 
obvious. If the answer is “Yes” it can be 
followed up with the question “Why have 
you never done so before?” and whatever 
the answer to that it provides useful evi- 
dence of malice. If the answer is “No”, 
again that can be pointed to as evidence of 
malice. It is not surprising that the question • 
was objected to as one which assumed ;the 
falsity of the publication, and put that 
assumption into the mouth of the witness, 
when its truth or falsity was not even in 
issue. The objection was somewhat brus- 
quely overruled, and the witness’s answer 
must have exceeded the cross-examiner’s 
wildest hopes. It was : 

“If they are untrue — yes.’’ 

This, of course, was followed by the question 

“But you do not say they are true, do you 

to which the luckless defendant replied 
somewhat as follows : 

“Certainly I do, now you ask me. I have receiv- 
ed a lot more information since this^suit started.’’ 
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This provided admirable material for the 
plaintiff’s counsel to make a final speech 
stressing the defendant’s malice and inviting 
the jury to award vindictive damages, w'hich 
they did. I forget the figure, but it was 
astonishingly large. Judgment going for 
the plaintiff, the defendant appealed. The 
Court of Appeal held that there was no 
evidence of malice apart from the defen- 
dant’s evidence, that the first question in his 
cross-examination was unfair and should 
not have been allowed, and that anyhow 
the damages were excessive. I cannot re- 
member if they ordered judgment to be 
entered for the defendant or a new trial — 
presumably the former. From that decision 
the plaintiff appealed to the House of Lords, 
who decided in the contrary sense to the 
Court of Appeal on the question whether 
there was a case for the defendant to answer, 
and — somewhat surprisingly — that the 
plaintiff’s, line of cross-examination was 
perfectly fair and proper, and that the 
damages were not, in the circumstances, a 
penny too large. The long battle thus ended 
in a great victory for the plaintiff. The cose 
does most clearly show that when there is a 
question of malice, everything relative to 
matters in question even down to the very 
conduct of the defendant at the trial, may 
be material, and it is in that spirit that I 
approach the subsequent events in this case. 
Evidence of events subsequent to the ste- 
wards’ decision was, I note, also considered in 
(1932) 2 K.jB. 431.^ (After stating the material 
subsequent events, the judgment continued.) 
The defendants, I think rightly, have ac- 
cepted the position that there w^as an implied 
contract between the plaintiff and the defen- 
dants that the licence which the defendants 
had granted the plaintiff should not be re- 
voked for misconduct except after an investi- 
gation which should be conducted according 
to the rules of racing and which should be 
in accordance with natural justice. I have 
already held that the investigation was in 
accordance with the rules of racing. Now, 
I have to ask myself why, if at all, the pro- 
ceedings against the plaintiff were not in 
accordance with natural justice, and the first 
ground advanced for saying that is that the 
plaintiff was given inadequate notice of the 
hearing of the charge against him. He re- 
ceived the notice, according to himself, and 
there is nothing to contradict him, some- 
where about 6 or 7 P.M., and he was required 
to attend a stewards’ meeting at 8 A.M., the 
next morning, and (as I indicated in going 
through the evidence) that notice which he 


received did not tell him for what purpose 
he was required to attend the meeting. The 
shortness of the notice that was given to 
him might have been highly material if in 
fact he hod not been able to attend. Suppos- 
ing that he did not turn up at the stewards’ 
meeting the next morning at 8 A. M., and 
that the stewards had proceeded against him 
in his absence, I think it might well have 
been that their proceedings were not in ac- 
cordance with natural justice. But does mere 
shortness of the notice, in itself, vitiate those 
proceedings, regard being had to the fact 
that he did turn up? I do not think it does. 
The rules of racing do not prescribe any 
particular length of notice and the mere 
shortness of notice is not, 1 think, itself fatal 
It is true that (regard being had to the fact 
that the intervening hours between the re- 
ceipt of the notice and the hearing were not 
the usual business hours) it might be that he 
was unable to arrange to see his legal ad- 
visers, had he desired to obtain legal advice,, 
but then what legal advice could he have 
usefully obtained ? All that the notice told 
him was that he was required to attend & 
meeting of the stewards. He would be a wise 
solicitor or counsel who on that could give 
him advice os to the best way he should 
conduct himself irrespective of whether it 
turned out that he was to be a witness or an 
accused, and irrespective of what the charge 
against him was. The most that any one 
could have advised him was this, *‘if you are 
charged with anything, ask for particulars 
and ask for time.” And even then that advice 
might have been useless because the charge 
might have been one of so trivial a character 
that the plaintiff would have been prepared 
there and then to admit it, or it might have 
been one which he was in a position there 
and then, at an inquiry, to refute utterly and 
entirely, in which case, naturally, he would 
desire to get the matter disposed of at once. 
1 do not think therefore that the mere short- 
ness of the notice is itself a matter which 
makes the proceedings contrary to natural 
justice. 

A more formidable point is made by Mr. 
Vimadalal in that the plaintiff had no notice 
at all of the charge before the hearing and 
indeed it was only after Major Nabi Khan 
had opened his case — if I may so term it— 
that he was given any parUoulars of the 
charge against him — for example, as to the 
time and place where he was supposed to 
have committed the alleged offence. With- 
out looking at authorities for the moment, 
1 should have thought that the mere absence 
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of notice of the charge before the hearing 
■was not, in itself, incompatible with natural 
justice in a domestic tribunal. After all, what 
is the first domestic tribunal that most edu- 
cated people come up against in their lives? 
It is the headmaster of their preparatory 
school. Well, it is a long time ago now, but 
it is my recollection that when one was told 
to visit that gentleman in his study one did 
not know the nature or particulars of the 
charge against one. Whether one suspected 
what it was depended on the innocence or 
otherwise of one’s conscience. The mischiev- 
ous boy might guess which of the possible 
six or more charges against him had been 
found out. An abnormally well behaved boy 
might be perfectly certain that there was 
nothing against him. But, in any case, I ven- 
ture to think that very few schoolboys after 
they have grown up look back on their 
school days as a time when natural justice 
was not administered. The usual criticism 
by a former schoolboy of his school master, 
as far as my experience goes, is “ he was a 
beast, but a just beast.” However, it must 
be admitted, of course, that proceedings 
which are inten^d to take away for a sub- 
stantial time a man’s livelihood are rather 
— indeed a great deal — more serious than 
those directed to temporarily taking away 
a schoolboy’s comfort, and what is natural 
justice in one case is not necessarily the 
same in the other. However, if one examines 
the authorities (and there are quite a num- 
ber of them) on the question of notice to a 
person accused before a domestic tribunal, 
or its absence, I think it will generally if not 
always be found that the point arises either 
where the rules of the club or other institu- 
tion expressly require a special length or a 
particular form of notice, or where a domestic 
tribunal has in fact proceeded in the absence 
of the accused. In cases where the rules 
expressly require some particular form of 
notice, the question is one of construing the 
rules. Where there is no particular provision 
and the accused — if I may use that expres- 
sion for want of a better — has not turned 
up at the hearing, and the committee or 
other tribunal has proceeded in his absence, 
then, of course, natural justice, apart from 
express rules, requires fiat he should have 
been told why he was required to attend. If 
he is merely told “ you have got to come to 
a certain place at a certain time ’ ’ he may 
not bother to come, whereas had he been 
told that he must attend at such and such a 
time at such and such a place on which the 
committee would consider whether it should 


expel him or not, he might have made it 
convenient to come. Unless the seriousness 
of the proceedings have been brought home 
to him by the notice, the proceedings in his 
absence would, generally, be contrary to 
natural justice. 

It must be borne in mind that in several 
cases such as for example (1920) 2 K. B. 523^ 
the decision was made with reference to a 
rule which expressly required the meeting 
to be a meeting “ specially summoned for 
that purpose,” and it was held on the con- 
struction of those rules that a statement of 
the object of the meeting as “to report on 
and discuss the matter concerning Mrs.” or 
“Miss” (whichever the plaintiff was) “Young 
and Mrs. L” was not a sufficient statement of 
its object to make the meeting one “specially 
summoned for that purpose.” Several of the 
leading cases on this particular point were 
decisions of that very great lawyer Sir George 
(afterwards Lord) Jessel M. K. and it is quite 
true that in some of them such as (1879) 13 
Ch. D. 346,^ he has used expressions which 
taken by themselves suggest that in all cases 
it is essential that the person charged before 
the tribunal should be informed, beforehand, 
that he is being charged and what the charge 
against him is. Perhaps, for this purpose, a 
better example of that is the same learned 
Judge’s decision in (1878) 11 ch. D. 353.® At 
p. 362 quoting Lord Hatherley in a previous 
case, which 1 wilhrefer in a moment, he said 
that a committee, acting under such a rule 
as this, are bound to act, as Lord Hatherley 
said, according to the ordinary principles of 
justice, and “ are not to convict a man of a 
grave offence which shall warrant his expul- 
sion from the club, without fair, adequate, 
and sufficient notice, and an opportunity of 
meeting the accusations brought against 
him.” Keading those words as Mr. Vimada- 
lal contends they should be read, two distinct 
things are necessary, (first) that in all cases 
notice not merely of the meeting where it is 
proposed to try him but of the charge against 
him must be given to the person accused 
and that he should be given an opportunity 
of answering the charge, and it was, if I may 
say so, forcibly and ably argued, that a rea- 
sonable and sufficient interval of time must 
elapse between those two things. It is, how- 
ever, a method of using authority which is 
very apt to mislead to take a particular sen- 
tence from a judgment of howeve r eminent 
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a judge and, without regard to the facts 
before him, to seek to apply it rigidly to 
other facts which may not have been present 
to his mind at the time he made that pro- 
nouncement. Especially is this so in the case 
of an unconsidered judgment, which the 
judgment in (1878) 11 ch. D. 853® was. It is, 
therefore, necessary to notice what the facts 
in that case were. It is a fairly well-known 
case, being that of the Army and Navy 
Club, Pall Mall; the plaintiff brought a suit 
claiming a declaration and an injunction 
against the defendants (members of the 
committee) from interfering with his enjoy- 
ment by him, as a member of the club, of 
the use and benefit of the club and the 
buildings and property thereof. It appears 
that the plaintiff, a member of that club, 
dined there (rather too well), and after 
dinner adjourned to the billiard room where 
ho engaged in a game of pool, one of the 
players being a guest of another member of 
the club, and also a friend of the plaintiff. 
The guest, finding that the game did not 
proceed as rapidly ns he desired, said to the 
plaintiff, “Get on, I want to get home ; you 
are drunk.” Whereupon the plaintiff answer- 
ed, “I don’t think I would say such a thing 
to you at your club” which seems not an 
unreasonable reply. The guest replied, “You 
are drunk,” whereupon the plaintiff retorted, 
'You are a damned liar,” or “It is a damned 
lie.” The game was stopped, there was a 
row, and the conduct of the plaintiff was 
reported by a member of the club to the 
general committee, which held its weekly 
meeting on the afternoon of the following 
day for the transaction of the ordinary 
business of the club. Thereupon, though no 
notice of what was intended to be done 
whatsoever was given to the plaintiff, nor w'as 
he asked, nor w'as any opportunity offered 
him, to explain or palliate his conduct, the 
committee passed a resolution purporting to 
suspend the plaintiff. In fact, on the morn- 
ing immediately after the occurrence he had 
written a letter of apology to the guest, 
couched in the fullest terms of regret, a step 
which, it seems to me, was extremely gene- 
rous on his part. The letter itself was not 
received by the guest until the following 
day, but immediately on its receipt he 
wrote to the committee stating that he was 
perfectly satisfied with the plaintiff’s apo- 
logy, and hoped they would not take serious 
notice of the matter. The plaintiff, moi'eover, 
sent a letter of apology to the member 
whose guest ho had insulted. The follow, 
ing resolution was communicated to the 
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plaintiff by a letter dated 15th March and 
signed by the Chairman of the Committee : 

*‘Sir, — It having been brought to the notice of 
the committee that you last night, being in a state 
of intoxication, made use of insulting language to 
the guest of a member of the club, which fact has 
been substantiated by the evidence of two gentle* 
men'^ho were present, and by your own confession 
in a letter addressed to Captain B . . . . , they feel 
compelled to put in force Rule (vii), and suspend 
you from the use of the Army and Navy Club from 
this day.” 

Of course, it was an outrageous case of act- 
ing against natural justice, nor had the ' 
committee observed the provisions of the 
rule under which the Chairman claimed it 
was acting, and I am not surprised that 
Lord Jessel expressed his astonishment that 
English gentlemen should behave in such a 
way. It was in reference to those facts that 
these words were used and I am not at all 
sure that Lord Jessel meant that in each 
and every case the notice of the charge 
must precede the hearing by an appreciable 
time. If he did, and if that is a correct 
statement of the law, it appears to me that 
it would be impossible legally to run a race 
meeting in the manner in which such meet- 
ings in fact are run : whjch ordinarily in- 
volves deciding any objection to the riding 
of a horse in any one race before the start 
of the next one. The case referred to in 
which Lord Hatherloy made his pronounce- 
ment is (1871) 6 oh. A. 489.® There again it 
is i:)erfectly true that there are dicta which 
support Mr, Vimadalal’s proposition. Vice 
Chancellor James, from whom an appeal 
was taken to the Lord Chancellor, is repor- 
ted at p. 492 as having said : 

It appears to me that, if a meeting was sum- 
moned for the purpose of bringing ohaiges, those 
charges ought to have been oommunioated to 
Mr. Bennett before the meeting was called, so that 
he might have an opportunity of knowing what he 
was to meet.” 

and later on he says (p. 493) : 

‘‘Now I hold that that second notioe was perfect- 
ly insufficient and invalid in point of law, because, 
it being a notice to confirm resolutions, there was 
no way in which the oongrogaUoa could be in- 
formed of the resolutions, and the only mode by 
which that notioe could have been properly given 
was a notice stating the resolutions which bad been 
passed, and convening a meeting for the purpose of 
considering those resolutions.” 

These words were spoken in reference to 
the deed of settlement of a Baptist Church 
which expressly provided a particular pro- 
cedure for getting rid of the minister, and I 
think that what Vice Chancellor James had 
in mind was the construction of that deed 
rather than laying down a general propoei- 

6. (1871) 6 Ch. A. 489 : 40 L. J, Oh. 453 ; 34 
L. T. 169 ; 19 W. R. 863, Doan v. Bennett- 
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tion applicable to each and every domestic 
tribunal; Lord Hatherley agreed with the 
Vice Chancellor and again his judgment is 
largely founded on the express provision of 
that particular deed. I do not think they 
lay down any general proposition applicable 
to any and every case. Again, my predeces- 
sor the late Sir Patrick Blackwell, in a case 
in this Court, 37 Bom. L. R. 261,^ suggested 
that previous notice to the accused not only 
of the fact that he will be tried but of the 
charge on which he will be tried is neces- 
sary. That was a caste case, but the prin- 
ciples of law which apply to clubs are 
applicable. Again, however, his views are 
obiter, and I hold, with the utmost respect, 
that the cases he relied on, such as Young's 
case^ (already cited), do not bear out that 
extreme proposition. Most of them will be 
found either to turn on a particular rule, or 
to be cases in which the tribunal has pro- 
ceeded in the absence of the accused, or 
both. In any event there is, to say the least, 
considerable force in the argument for the 
defendants here that by not asking for any 
adjournment, but proceeding with his evi- 
dence, the plaintiff must be held, if not to 
have waived his right to notice — that is not, 
I)erhaps, the right word to use for it — at any 
rate to have acquiesced in the tribunal’s 
proceeding to hear his case then and there, 
for better for worse. As to that, there are 
some defects in the procedure of domestic as 
of public tribunals which are incurable by 
submission or waiver or otherwise. 

In (1879) 13 ch. D. 346* the rules relating 
to expulsion of a member of the Beefsteak 
Club required three weeks notice to the 
member charged and to the members of the 
tribunal. The plaintiff, the famous editor of 

Truth” and one of the greatest litigants of 
his day was declared to be expelled by a 
meeting summoned for that purpose by a 
notice which was one day short of three 
weeks. He had attended the meeting and, 
after making some protest, (it does not 
clearly appear what the protest was), defen- 
ded himself on the merits. His suit claiming 
substantiahy the relief usually claimed in 
such cases, came up before Lord Jessel and 
succeeded. Nor does that seem to me sur- 
prising — the body assembled on a short 
notice was not the proper body to try the 
plaintiff. It should have been a body sum- 
moned by proper notice. There may have 
been members who were unable to come but 
who . wou ld have attended if given good 

T, (’35) 22 A.I.R. 1936 Bom. 268 : 167 I. C. 127 ; 

37 Bom. L. R. 261, Ramji v, Naranji, 
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notice. In fact, the whole proceedings were 
“coram non judice,” and were aptly com- 
pared in the argument before me to a “no 
ball” at cricket, which the batsman is 
entitled to hit as hard as he can and knock 
as many runs off as possible : but if he 
misses it, and it hits his middle stump, he is 
still entitled to insist that it is a “no ball” 
and that he is not out. But where, as here, 
there is no rule expressly requiring any 
particular notice to be given to him or to 
the tribunal, I cannot think that a party 
can be allowed to conduct his case, before a 
tribunal properly constituted, to its conclu- 
sion, and then, when he has been unsuccess- 
ful, to say “I ought to have had notice of 
the charge before the hearing began, and 
particulars of the charge.” That seems to 
me very like sitting on the fence, or blowing 
hot and cold at the same time. (After deal- 
ing with the contention that the plaintiff did 
not get a fair hearing before the tribunal 
his Lordship proceeded.) 

Then the next count of indictment is that 
the stewards were biased. I am asked to 
consider in that connexion the cumulative 
effect of the “Who’s Who” enquiry, the 
search, and the events alleged to have 
happened over twenty years ago between 
the plaintiff and Mr. Geddis about Mr. 
Geddis’s horses. I think the way it is put is 
that it was a tribunal more prone to believe 
evidence against the plaintiff than it would 
otherwise have been. 

Well, now, as far as the facts go, I do not 
think that that was the case at all. I have 
already indicated that individual stewards 
were the more careful to try Mr. Bell fairly 
and to form their opinion properly because 
of the previous incidents. But apart from 
that, what is the “bias” in this connexion ? 
Lord Maugham in (1929) 1 Ch. 602® says in 
effect that it must be something tending to 
make the mind to go one way rather than 
another, and improperly tending to do so. 
If a member of a club should quarrel with 
every single member of the committee, he 
has no right, when the question of his ex- 
pulsion arises, to insist that an entirely new 
committee should be elected to try his case, 
and it must be borne in mind that in every 
club, and even in every profession, the 
tribunal is to a certain extent interested in 
the result of such proceedings. That is not, 
in itself, “bias” for this purpose. It may be 
possible — one hopes that it will always be 
possible — that every litigant in a Court ot 

8. (192971 Ch. 602 : 98 L. J. Ch. 293 : 141 L.T* 
83, Maclean v, The Workers* Union, 


A. I. R 


98 Bombay George Bell v. R. W. I. 

law will have his case heard before some- 
body who is in every possible sense impar- 
tial when he begins to hear it. In relation 
to a domestic tribunal that is not always 
ix)3sible aud never will be. In a social club, 
for example, those of the committee who 
know him cannot help having an opinion of 
the member whose conduct they are asked 
|to investigate, and, as just pointed out, every 
jmember of the club (including the com- 
Imittee) has some pecuniary interest in the 
Iquestion whether a member shall or shall 
Inot be expelled. Does that in itself amount 
;to bias ? No. The most that is proved against 
the stewards here is that they were aware of 
the previous incidents and I am satisfied 
that that did not influence them improperly 
against the plaintiff. 

Now the stipendiary stewards were not 
exactly in the position of prosecuting counsel: 
perhaps they were more nearly in the posi- 
tion of a police-officer who has investigated 
a case, and is himself prosecuting, than any- 
thing else. They were, as I have explain^ 
in my judgment, not really stewards at all. 
They were servants, albeit senior and res- 
ponsible servants, of the club. Apart from 
authority, I think that is a very important 
point. It might lead to a reasonable sus- 
picion of improper influence if an indepen- 
dent person or a pei-son not subordinate in 
service remains in the room ; but would it 
necessarily lead to a reasonable suspicion of 
improper influence where the person who 
remains in the room is, if I may use the 
expression without offence, in an inferior 
position to the members of the tribunal — 
where he is a servant of the club and the 
gentlemen deliberating were honorary ste- 
wards? The question presents itself in this 
form. As a matter of fact, I am satisfied 
that the presence of these gentlemen in the 
room did not influence the stewards in the 
slightest degree ; but it might have done so. 
Does the mere fact that it might have done 
so, and therefore might lead to a reasonable 
suspicion that justice was not being done, 
vitiate the decision of a domestic as opposed 
to a public tribunal? I may note here in 
passing that it is not a matter to which the 
plaintiff himself attached very much im- 
portance. When asked what his grievances 
were, this was the one he mentioned lost. 
He only mentioned that in answer to a 
question put by me, which reminded him 
directly that ho hod that grievance. How- 
ever, there it is. If os a matter of law the 
mere presence of a person in a position 
somewhat analogous to that of a prosecutor 
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in the room with a domestic tribunal during- 
its private deliberations vitiates its decision,, 
the plaintiff is entitled to the benefit of it- 
It is perfectly clear that in the case of a. 
Court of law that which happened in this- 
case would undoubtedly have vitiated the 
result, if unfavourable to the plaintiff. On* 
that the English authorities are perfectly 
clear and I do not wish to say anything which- 
in any way diminishes their authority in this 
country. I need only perhaps refer to the- 
well-known statement of Lord Hewart 0. J. 
in (1924) 1 K. B. 256*' (p. 259) : 

"Bat while that is so, a long line of cases shows 
that it is not merely of some importance but is of 
fand.tmeutal importance that justice should not 
only bo done, but should manifestly and undoub- 
tedly bo seen to be done." ^ 

Probably as Avory J., was right when he 
pointed oat in the subsequent and similar 
decisions in (1927) 2 K. B. 476^® (page 488) : 
“I think that in that sentence the words ‘be 
seen’ must be a misprint for the word ‘seem’.’* 
Justice would not “seem” to be done when 
a person who has acted as a prosecutor 
retires with the jury or retires with the 
Magistrates when they go out before their 
decision, or in the cose of a tribunal which 
does not retire for that purpose, if he is not 
turned out with the others who ought not ta 
be present at its deliberations. Once again, 

however, one comes back to Lord Shaw’a 

* 

statement that the assumption that the 
methods of natural justice are cx necessitate 
. those of Courts of Justice is wholly un- 
founded. There is some reason to differ- 
entiate between private and public tribunals. 
One of the reasons why justice should seem 
to be done by Courts of Justice is in order 
that the public may have confidence in those 
institutions which, after all, do their job in 
the public light of day. A domestic tribunal 
does not do its job in public, and it matters 
to only a small section of the public whe- 
ther it appears to do justice. The important 
thing is that it should do justice. Again, in 
the cose of a olub committee the members 
can usually elect a new committee if its 
methods do not inspire their confidence. But 
the good people of Sussex or Essex cannot 
appoint for themselves new Justices of the 
Peace however much they may desire to 
do so. It is perfectly clear from all the oases, 
cited that a domestic tribunal is not bound! 

9. (1924) 1 K. B. 256 : 93 L. J. K. B. 129 : ISO 
L. T. 510, Rex v. Sussex Justioes ; Ex parte 
McCarthy. 

10 (1927) 2 K. B. 476 : 96 L. J. K. B. 530 : 13T 
Ij. T. 465, Rox V. Essex Justices ; Perkins, Ex 
parte. 
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jby the ordinary rules of evidence, with 
which its members may well be unacquain- 
ted ; nor is it bound to follow the procedure 
of the Courts of law or anything like it ; 
and since the two House of Lords cases, viz., 
(1911) A. c. 179^^ and Arlidges case^^ al- 
ready referred to. it has now become law 
that it is not even hound to hear the parties, 
but may reach its decision even by corres- 
Ipondence. At first view, at all events, it is 
clear from the later decision that it is not 
bound to act in a way that “the man in the 
street” or as Lord Bowen called him “the 
man on the Clapham omnibus” would 
necessarily regard as just. 

In (1915) A.c. 120^^ the Local Government 
Board proceeded to dismiss Mr. Arlidge’s 
•appeal on the strength of a report of their 
^wn local Inspector which they would not 
allow Mr. Arlidge to see. That strikes any 
one, especially a lawyer, at first view, as 
most unfair. I think, however, Sir Jamshedji 
Kanga's argument about this is well founded. 
It appears from passages in Lord Shaw’s and 
Lord Haldane’s speeches and a passage 
towards the end of Lord Moulton’s speech 
that, in making that decision about the 
Local Government Inspector’s report, the 
House was not really making a pronounce- 
ment on the subject of natural justice but 
was making a pronouncement on the con- 
struction of the Housing and Town Planning 
Act of 1909 and the rules made thereunder. 
Though it requires a bit of close reading to 
see it, that is the real truth about the mat- 
ter, as appears very clearly from the dis- 
senting judgment of Hamilton L. J. in the 
Court of Appeal with which their Lordships 
agreed. 

It has been suggested by no less an autho- 
rity than Lord Atkin in the recent case in 
(1913) A. C. 627^® at p. 638, that the proce- 
dure which might be very just in deciding 
whether to close a school or an insanitary 
Tiouse is not necessarily right in deciding a 
charge of infamous conduct against a profes- 
eional man, which suggests as Mr. Vimada- 
ial would have me decide that domestic 
tribunals can be divided into three class- 
-es : — first, those which are administrative, 
secondly, those which are professional (like 
the stewards in this case), and. thirdly those, 

11. (1911) 1911 A. C. 179 : 80 L. J. K. B. 796 
104 L. T. 689, Board of Education v. Bice. 

12. (1915) 1915 A. C. 120: 84 L. J. K. B. 72: 111 
L. T. 905, Local Government Board v. Arlidge. 

13 . (1943) 1943 A. C. 627 : 112 L. J. K. B. 529 : 
169 L. T. 226 : 1943-2 AU E. B. 337, General 
Medical Gonucil v. Spackman. 


which are purely social. I dare say there 
may be more categories and should myself 
have thought that they might more usefully 
be divided, first, into statutory and contrac- 
tual tribunals. In the absence of express 
rules, one would expect to find that the 
former should conform more closely to legal 
procedure than the latter and how very far 
even they may deviate therefrom is clearly 
shown by (1915) A.C. 120^^ in that Mr. Arlidge 
was never beard in person or by his advo- 
cate. However that may be, the suggestion 
that a different standard may have to be 
applied to professional as opposed to other 
tribunals does not seem to have received ac- 
ceptance from the other noble and learned 
Lords, particularly Lord Wright and the 
Lord Chancellor. They appear to me to re- 
gard the principles laid down in (1911) A. c. 
179^* and (1915) A. C. 120^^ as still applicable, 
mutatis mutandis^ to all domestic tribunals. 

Really the most important authority cited 
for the plaintiff is the opinion of two mem- 
bers of the Court of Appeal in (1937) 2 K. B, 
309. In that case a police constable whom 
his chief constable had purported to dismiss 
appealed to the Watch Committee, The pro- 
cedure in such cases is very similar to an 
appeal on facts to Quarter Sessions in 
England, in which, once the notice of appeal 
is admitted or proved, the burden is on the 
respondents to prove their case all over 
again. It is really in the nature of a re- 
hearing, In this particular case, therefore, the 
chief constable, who attended the meeting 
of the Watch Committee, did so in two capa- 
cities — as respondent to the appeal and as 
the prosecutor of Cooper. He occupied — it 
is difficult to know from the report whether 
the Watch Committee sat on a bench like 
the one we have in this Court, or were 
seated at a table — at all events the chief 
constable sat at the table or on the bench 
(whichever it was) and continued to sit there 
even after Cooper was turned out of the 
room, as Mr, Bell was in this case. There 
were other reasons — and excellent reasons 
— that the appeal should succeed and it did, 
and therefore the observations which I must 
deal with were obiter. They, however, form 
part of considered— and extremely well con- 
sidered — judgments and, though dicta, are 
entitled to the very highest respect. Both 
Greer L. J. and Scott L. J. were emphati- 
cally of the opinion that the doctrine that 
justice must seem to be done is applicable 

14. (1937) 2 K. B. 309 : 106 L. J. K. B. 728 : 157 

L. T. 290 : 1937-2 All. E. B. 726, Cooper v. 

Wilson. 
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to tribunals such as Watch Committees, and 
consequently that the mere presence of the 
chief constable while the members of the 
committee were deliberating vitiated the de- 
cision of that committee. The remaining 
member of the Court of Appeal (Me 
Naghten J.) did not share this opinion and 
it is evident that the learned trial Judge 
(Singleton J.) did not share it either. In a 
subsequent case indirectly connected with 
(1937) 2 K. B. 309^* Tucker J. expressed the 
view that he must follow the guidance this 
case gives him and did not express the 
slightest doubt or hesitation about these 
dicta. In the Court of Appeal one member 
was common to the Court which decided 
(1937) 2 K. B. 309^* that was Scott L. J. and 
the others were Mackinnon and du Parcq 
L. JJ. Neither of them expressed their dis- 
sent from these dicta and it must be assum- 
ed that they were inclined to agree with 
them. They, being dicta, are not strictly 
binding on the puisne Judges in England, 
still less on me, although they are entitled to, 
and I do hold them in, the highest respect. 

If, however, one scans the judicial field still 
further it is material to look at (1889) 43 
ch, D. 3G6.^^ The only facts I need go into 
are these : A medical practitioner was ar- 
raigned before the General Medical (Council 
for acting as “cover” for an unqualified per- 
son called Cornelius Bennett Harness, who 
subsequently figured in the case of 
V. Harness. The prosecutors were the Medi- 
cal Defence Union. Of a body of 27 mem- 
bers who sat to hear the cose two were 
members, though not active members, of that 
Union. It is quite clear that if the General 
Medical Council had been in a strict legal 
sense a Court of Justice, even that amount 
of possible bias in its constitution would 
have vitiated the proceedings. The extraordi- 
nary lengths to which the Courts have, very 
rightly, gone in guarding themselves against 
not merely bias but against any suspicion of 
bias are well illustrated oy cases such as 
(1862) 3 H. L c. 769^® where a decision of 
Lord Cottenham was set aside by his succes- 
sor on its being discovered that Lord (Tot- 
tenham (unknown to the appellant) held a 
few shares in the defendant company which 
fact he had no doubt completely forgotten, 
and which as his successor said could not 
conceivably have influenced his decision in 
any w ay; and a quite recent decision in our 

15. (1889) 43 Ch. D. 366, Leeson v. General Coun- 
cil of Medical Education and Registration. 

16. (1852) 3 H. L. C. 769, Dimes v. Grand Junc- 
tion Canal (Proprietors of). 


own Court in 40 Bom. L. R. 904^^^ where the 
late Chief Justice quashed a taxation by an 
officer of the Court who when he conducted 
the taxation was indebted to the Central Bank 
of India, a fact which was unknown to the 
people who were actually concerned in the 
taxation, though it must have been known 
to some officials of the Bank. 

Applying those principles, if the General 
Medical Council had been a Court of law, 
the presence of two persons who were i)ar- 
ties, albeit technically parties, amongst ita 
members would have necessarily vitiated ita 
proceedings; but North J. and the majority 
of the Court of Appeal, consisting of Cotton 
and Bowen L. JJ., reached the opposite con- 
clusion as regards the General Medical 
Council. A passage from Bowen L. J.*a 
judgment is, I think, well worth reading 
(page 384): 

‘*As the Lord Justice has said, nothing can be 
clearer than the principle of law that a person who 
has a judicial duty to perform disqualities himself 
for performing it if he has a pecuniary interest in 
the decision which he is about to give, or a bias 
which renders him otherwise than an impartial 
Judge. If he is an accuser he must not be a Judge.** 

Pausing there for a moment I have already 
found as a fact that Major Nabi Khan, who 
may be regarded os the accuser in this case, 
was not one of the Judges. To proceed with 

the judgment (p. 384): 

“Where such a pecuniary interest exists, the law 
does not allow any further inquiry as to whether or 
not the mind was actually biased by the ]^unlary 
interest. The fact is established from which the in- 
ference is drawn that he is interested in the deci- 
sion, and he cannot act as a Judge. But it must be 
in all cases a question of substance and of fact 
whether one of the Judges baa in truth also been 
an accuser." 


Here the question would be, as regards 
Major Nabi Khan, whether an accuser ever 
became a Judge. The judgment proceeds 
(page 384): 

**Tbe question which has to be answered by the 
tribunal which has to decide ~ the i^^l tribunal 
before which the controversy is waged ~muat be : 
Has the Judge whoso impartiality is impugned 
taken any part whatever in the prosecution, either 
by himself or by his agents ? 1 think it is to be re- 
gretted that these two gentlemen, as soon as they 
found that tho person who was accused was a pei> 
son against whom a oomplaint to the Council was 
made by the society to which they subscribed, and 
to whioh they in law belonged as members, did 
not at once retire from the CouuoU.'* 

I cordially endorse that expression of regret 
as applied to the present case. It is most 
regrettable that Major Nabi Khan and Mr. 
Reid did not retire from the room when Mr. 
^11 went out. But nothing is easier, or less 

17. (*38) 25 A.I.B. 1985 Bom. 431 : I.IkR, (1988) 
Bom. 829 : 177 I. 0. 93i : 40 Bom. L. R. 904, 
Shamdasani v. Central Bank of India, Ltd. 


1946 


George Bell v. R. W. I. Torp Club (Blagden JJ Bombay 101 


helpful, than being wise after the event. The 
judgment proceeds (p. 385) ; 

“I think it is to be regretted, because Judges, 
like Caesar’s wife, should be above suspicion, and 
in the minds of strangers the position which they 
occupied upon the Council was one which required 
explanation. Whatever may be the result of this 
litigation, I trust that in future the General Medi- 
cal Council will think it reasonable advice that 
those who sit on these enquiries should cease to oc- 
cupy a position of subscribers to a society which 
brings them before the Council. But having said 
that, I come back to the point which we have to 
decide, whether these two gentlemen took any part 
whatever in the prosecution either by themselves 
or by their agents.” 

And he came to the conclusion that they 
did not, that is that the Judges in question 
were not prosecutors. Conversely, my find- 
ing of fact is that the prosecutors here were 
not Judges. It is quite evident that Bowen 
L. J., Cotton L. J. and North J. would not, 
had they been alive and sitting in the Court 
of Appeal which decided (1937) 2 K. B 309,'* 
have gone to the length of the dicta of 
Greer and Scott L. JJ. but would have con- 
tented themselves with answering the ques- 
tion whether the presence of the chief con- 
stable at the committee's deliberations had 
in fact had any influence on its decision. It 
seems, as far as one can judge, reasonably 
clear from the judgment of Maugham J. 
(afterwards Lord Maugham, Lord Chancel- 
lor) in (1929) 1 oh. 602® which I have already 
referred that he also would not have entire- 
ly agreed with those dicta. As far as I can 
tell from his judgment he is definitely of the 
opinion that not everything which applies to 
Courts of law in this connexion should be 
applied with absolute strictness to domestic 
tribunals, and a very recent authority is a 
case the only report of which that is availa- 
ble is in Mews Digest (1943) 207/8 (1943) 107 
J.P. lOl'® from which it does seem that another 
extremely eminent and careful English Judge, 
Lewis J. has not followed those dicta to the 
full length. He seems to have entertained 
the question whether a person who impro- 
perly remained in the room had influenced 
the committee or not. He came to the con- 
clusion that the decision of the tribunal in 
question was not so influenced and decided 
against the party impugning it. His judg- 
ment, if correctly summarized in the Digest, 
seems to me flatly inconsistent with the 
dicta in question. 

Well, that means that there are ranged 
on one side, for one view of the law, Greer, 
Scott, Pry, Mackinnon, du Parcq L. Jj! 
and Tucker J. On the other side Cotton, 

18. (1943) 107 J. P. 101, Noakes v. Smith. 


L. J. Bowen L. J. Maugham J. (who after- 
wards became Chancellor), McNaghten, 
North, Singleton and Lewis JJ. Weil, I 
have to decide one way or the other, and I 
have the satisfaction of knowing that if I do 
go wrong, I shall be erring in very distin- 
guished company. The question must largely 
depend on the opinion of the ordinary man 
in the street. Is there something in the 
mere fact of the stipendiary stewards re- 
maining in the room during the delibera- 
tions whether or not they influenced the 
decision, after the other side has gone out, 
which is so repugnant to ordinary ideas of 
fair play that, whatever happens, what is 
done is unfair? According to two very emi- 
nent and extraordinary fair minded English- 
men (Greer and Scott L. JJ.) the answer is 
“Yes.” On the other hand (apart from Cot- 
ton and Bowen L. JJ. and Maugham, Lewis 
and North JJ. and looking only at (1937) 2 
K. B. 309'* for the moment) there never was 
a fairer minded Englishman than Single- 
ton J. or for that matter a fairer minded 
Irishman than McNkghten J. and they both 
took the opposite view. Perhaps it is not a 
had test to come down to'what happened in 
this case : it appears that the piaintiff^did 
not think it was one of his grievances until 
I reminded him of it; the point has been 
well described as, in this case, a lawyer’s 
point, but it is not, for that reason only, 
a bad point. 

On the whole I am of opinion that the 
dicta in (1937) 2 K. B. 309'* should not be 
followed, still less extended; as already in- 
dicated, the position of a stipendiary steward 
as against the steward was not identical 
with that of a chief constable as against the 
Watch Committee. It is true that they re- 
ceive some support from Eve J. in (1919) 2 
Ch. 276.'® But I have not included him in 
the list because the facts are so different 
from those in (1937) 2 K. B. 309'* and that it 
is difficult to say with certainty in which 
camp Eve J. would have been on this par- 
ticular point. The exact meaning of the 
expression “natural justice” is fully discuss- 
ed in Maugham J.’s judgment in (1929) l 
ch. 602.® I certainly cannot attempt to rival 
his brilliant exposition of the law, but I still 
do not think that I was very far wrong 
when I decided in Calcutta in I. L. R. (1943) 

1 Cal. 156^® that when a tribunal has got to 

19. (1919) 2 Ch. 276 : 88 L. J. Ch. 319 : 121 L. T. 
50, Law V. Chartered Institute of Patent Agents. 

20. (’44) 31 A.I.R. 1944 Cal. 127 : I.L.R. (1943) 

1 Cal. 156 : 213 I. C. 63, Chandra Bhan Bilotia 
V. Ganapatrai & Sons. 
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act “according to natural justice,’* it has 
merely to act impartially and honestly. It 
must make up its own mind and not, for 
example, substitute for it the opinion of 
some one else, or decide the, question by 
spinning a coin, therebj^ leaving it to the 
arbitrament of choice. It must do so without 
any improper or collateral motive, and in 
doing so it must treat the contending par- 
ties equally, giving to neither an advantage 
not enjoyed by the other. If in fact it does 
that, it is acting according to natural jus- 
tice, whether or not (in my opinion) it not 
only does that but also appears to do that. 
The result, therefore, is that the answer to 
this particular issue, whether the stew'ards 
acted in accordance with natural justice, is 
xes* 

Just for the moment let me assume that 
I am wrong and that I ought to have fol- 
lowed the opinion of the other school of 
judicial thought. Suppose I am right in 
thinking that in fact the presence in the 
room of the stipendiary stewards did not in 
the slightest degree influence the decision of 
the stewards, but that owing to the suspi- 
cion that it might have created of some- 
thing unfair being done it vitiates the deci- 
sion of the tribunal. In that view of the 
matter, the plaintiff would be entitled to a 
declaration somewhat in the form he has 
claimed, and a-further order (if he thought 
it worth while to ask for it) the restitution 
of the actual licence he formerly held, a 
piece of paste board now quite valueless. 
But what of the issue as to his claim for 
two lakhs? Admittedly there was an im- 
jjlied contract between him and the defen- 
dants that his licence should not be with- 
drawn for misconduct except in accordance 
with natural justice, and the decision to 
withdraw it would have been arrived at 
technically, in a manner not according to 
natural justice. Therefore, he would be en- 
titled to some damages for breach of con- 
tract. But if, in fact, the presence of the 
stipendiary stewards did not really affect 
the position at all, then he would not have 
been one whit worse off than be would have 
been if they had gone out of the room when 
they should; the decision of the stewards 
w'ould still have been the same, with the re- 
sult that he has not actually suffered any 
damage at all, if I am right as to the facts. 
The result, therefore, would be, on the as- 
sumption that I am wrong os to the law 
but right as to the facts, that the plaintiff 
would be entitled to a declaration that his 
licence was illegally withdrawn by the club, 
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to the restitution of his 1938/9 licence if he 
asks for it, and nominal damages which I 
should assess at ne. l. If I had reached this 
conclusion, I should have given the plaintiff 
bis costs. But as it is, the suit fails and the 
last issue must be answered “None.” I am 
not in a position to assess the damages on 
the assumption that I am wu’ong both on 
the facts and the law, because the question 
of amount of damages was held over by 
consent until the question of liability had 
been determined. 

I desire, without wishing to assume to 
dictate to the defendants how their stewards 
should conduct their affairs, to repeat one 
thing I have already said. That is, that I 
do think the stewards would be well advi- 
sed if in future, to avoid this sort of trouble, 
they request the stipendiary stewards to 
leave the room during their deliberations. 
One other thing; I do not know at all whe- 
ther, now that the suit is over, the present 
stewards would consider restoring the plain- 
tiff*s licence if he applies to them in a pro- 
per manner. It is a question entirely for 
them. It is not their fault that his earlier 
requests were turned down; I feel sure that 
it is largely due to the unfortunate manner 
in which he couched his letters. I do not say 
that they should do so, but they may well 
think, now that the club has fought and 
won, that it would be a graceful act again 
to allow Mr. Bell to earn his liveUhood on 
the turf, having regard to the length of 
time during which he has been unable to 
do so. The suit is dismissed with costs. 

R.K./v.s. Suit dismissed, 

[ Case No, 19. ] 
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Lokur and Weston JJ. 

Ma7iilal Bhaichaitd — Appellant 

V, 

Mohanlal Maganlal — Bespondent, 

Second Appeal No. 882 of 1944, Decided on 19Ui 
January 1945, against decision of Dist. Judge, 
Ahroedabad, in Appeal No. 261 of 1943. 

(a) Civil P. C. (1908), S. 60 (1) (1) — NotlHca- 
tion No. 14B9-D/43 dated 29-4-1^3 — Dearness 
allowance of private employee is not exempt. 

Clause (1) of the proviso to S. 60 (1) refers to an 
allowance forming part of the emoluments of any 
public officer or of any servant of a railway corn* 
pany or local authority. Hence the dearness 
allowance received by a private employee from his 
employer is not exempt from attachment by reason 
of the Notification No. 1489-D/48 dated 99-4-1948 
of the Government of India. [P 103 09; F 104 01] 

(b) Civil P. C. (1908), S. 60 (1) (i) — Private 
employee — No part of pay is exempt. 
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The benefit of cl. (i) wag not available to a 
private employee. Before the amendment of 1937, 
no part of the pay of such an employee, who was 
not a labourer or a domestic servant, was exempt 
from attachment. [P 104 C 1] 

(c) Civil P. C. (1908), S. 60 (1) (h) — Clerk in 
mill doing no manual labour is not labourer or 
domestic servant. 

A clerk in one of the departments of a mill doing 
no manual labour cannot be regarded as a labourer 
or a domestic servant: (’42) 29 A. I. R.1942 Bom. 
191, Rel. on. [P 104 C 1] 

(d) Civil P. C. (1908), S. 60 — Amendments 
made by Act 9 [IX] of 1937 and Act 5 [V] of 
1943 — Effect of amendments explained. 

The amendment in S. 60, Civil P. C., effected by 
Act 9 [IX] of 1937 having been incorporated in 
the Code itself, there was no necessity of burdening 
the statute book with Act 9 [IX] of 1937, and it 
was repealed by the Repealing and Amending Act, 
1942; but the repeal did not affect the existing 
rights and liabilities created by that Act. That Act 
preserved for the holder of a decree passed in a 
suit filed before 1st June 1937, the right to attach 
the salary of the judgment-debtor in accordance 
with S. 60 as it stood before the amendment, and 
in spite of the amendment he could attach the 
whole of the salary of a private employee. Act 5 
CV] of 1943 is not intended to take away pre-exis- 
ting rights that were preserved by S. 3 of Act 9 
[IX] of 1937, since the amendments made by it 
were only verbal. All that it did was to transfer the 
second part of cl. (h) to cl. (i) and make some other 
nominal changes. Hence in proceedings arising out 
of any suit instituted before 1st June 1937, the 
liability of a judgment-debtor’s salary to attach- 
ment is governed by S. 60 as it stood before it was 
amended by Act 9 [IX] of 1937. [P 104 C 2] 

R, M. Shah — for Appellant. 

■S* G. Thalcor — for Respondent. 

Lokur J. — This second appeal raises an 
important question regarding the exemption 
of salaries from attachment in execution of 
a decree under s. 60 (l),' Civil P. C. The 
appellant filed Suit No. 1063 of 1936 against 
the respondent on 5th October 1936, and ob- 
tained a money decree on 31st August 1937. 
The respondent is a clerk in a mill, and the 
appellant filed darkhast No. l of 1943, on 4th 
January 1943, to execute his decree and re- 
cover the decretal amount by attachment of 
the respondent s salary, which, according to 
the darkhast application, was Rs. 105 per 
month. The respondent contended that his 
^lary was only Rs. 62, and not Es. 105, that 
it was not liable to attachment under 
S. 60 (l), Civil P, C,, and that in any case 
all that could be attached was half of the 
excess of the salary over Rs. loo. The exe- 
cuting Court found that Es. 105, which the 
respondent received from the Mill, consisted 
of Rs. 62 as his pay, and Es. 43 or so as 
dearness allowance. It held that dearness 
allowance was not liable to attachment 
under the Government of India Notification 


NO. 1489-D/43, Home Department, dated 29 th 
April 1943, and that, in spite of the amend- 
ment of S. 60 (1), proviso, cl. (h), Civil P.C., 

by Act 9 [IX] of 1937, under S. 3 of the latter 

Act the amendment was not applicable to 
the present case as the dharkhast proceed- 
ings arose out of a suit instituted before 1st 
June 1937. The respondent was found to 
have worked at night in tbe months of 
February, March and April, and received an 
extra salary of Rs. 15 per month. The exe- 
cuting Court further held that under s. 60 (l), 
proviso, cL (i), Civil P. C., before its amend- 
ment by Act 9 [ix] of 1937, the fimt 40 
rupees out of the pay were exempt from at- 
tachment. Thus deducting Rs. 40 from the 
salary of Rs. 62, it ordered the attachment 
of the remaining Rs. 22 every month and 
Rs. 37 for those months during which he 
worked at night. The total amount thus 
attached came to Rs. 243 only, and a prohi- 
bitory order was accordingly issued to the 
mill company in respect of that amount. 
The learned District Judge, however, thought 
that by the amendment made in s. 60 , Civil 
P. C. by Act 5 [V] of 1943, the whole amount 
of the respondent’s salary was exempt from 
attachment. He, therefore, dismissed the 
darkhast with costs. 

Both the Courts below have committed 
serious errors in reading the Notification of 
the Government of India and the wording 
of the amending Acts. It is not disputed here 
that out of the salary of Es. 105 received by 
the respondent his pay was only Rs. 62 and 
the remainder was paid to him by the mill 
company by way of dearness allowance. 
The Notification of the Government of India, 
which is quoted in the order of the execut- 
ing Court, exempts from attachment dear- 
ness allowance under cl. (1) of the proviso to 
sub-s. (1) of S. 60, Civil P. C. That clause 
purports to exempt from attachment any 
allowance forming part of the emoluments 
of any public officer or of any servant of a 
railway company or local authority which 
the appropriate Government may by noti- 
fication in the Official Gazette declare to be 
exempt from attachment, and it does not 
apply to any allowance received by private 
employees. The executing Court thought 
that the Government of India could issue a 
notification even in respect of the dearness 
allowance paid by mill companies to their 
employees. But cl, (1) of the proviso to s. 60 (l) 
clearly refers to an allowance forming part 
of the emoluments of any public officer or 
of any servant of a railway company or 
local authority. It must, therefore, be held 
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that dearness allowance received by a private 
employee from his employer is not exempt 
from attachment by reason of the said Noti- 
'fication of the Government of India. 

The executing Court ha-s fallen into an- 
other error of a similar kind in thinking that 
out of the pay of Ks. G2, only Es. 22 can be 
attached. Prior to the amendment of 1937, 
cl. (i) of the proviso to S. 60 (1) exempted 
from attachment the salary of a public officer 
o'c a servant of a railway company or local 
authority to the extent of 40 rupees monthly 
where the salary exceeded 40 rupees, and did 
not exceed 80 rupees monthly. The benefit 
of the clause was not available to a private 
.employee. In fact before the amendment of 
1937, no part of the pay of such an employee, 
who was not a labourer or a domestic ser- 
vant, was exempt from attachment. The 
learned District Judge has committed an 
error in regarding the salary of the respon- 
dent as the wages of a labourer or domestic 
servant wholly exempt from attachment 
under cl. (h) of the proviso to S. 60 (l). Civil 
P. C. The evidence shows that the respon- 
dent is a clerk in one of the departments of 
the mill, and does no manual labour. Ac- 
cording to the ruling in I. L. K. (1942) Bom. 
287,' a clerk like the judgment-debtor cannot 
bo regarded as a labourer or a domestic ser- 
vant. The view taken by the learned District 
Judge is obviously incorrect, and is not pres- 
sed in this Court. Before S. 60 (l), Civil 
P. C., was amended by Act 9 [ix3 of 1937, 
cl. (h) of the proviso exempted only the 
wages of labourers and domestic servants, 
and there was no provision to exempt the 
salary of any other person in i?rivate em- 
ployment. By s. 2 of Act 9 [IX] of 1937, in 
the proviso to sub-s. (l) of S. 60, the follow- 
ing clauses were substituted for els. (h) and 
(i), namely : 

“(h) the wages of labourers and domestic ser- 
vents, whether payable in money or in kind; and 
salary, to the extent of the first hundred rupees 
and onc-half the remainder of such salary ; 

(i) the salary of any public officer or of any ser- 
vant of a railway company or local authority to 
the extent of the first hundred rupees and ono-half 
the remainder of such salary.” 

Section 8 of Act 9 [ix] of 1937, provided 
that the amendment made by S. 2 was not 
to have effect in respect of any proceedings 
arising out of any suit instituted before the 
firstday of June 1937. Admittedly the in'esent 
execution proceedings have arisen out of a 
suit filed before 1st June 1937, and, therefore, 
judgment-debtor cannot claim exemp- 

1. (’42) 29 A. I.~iri94TBom. 191~ I.lTr.’ ( 1942') 
Bom. 287 ; 202 I. C. 157, Kulkarni v. Ganpat 
Iliraji. 


tion of any part of his salary from attach- 
ment under the amended cl. (h) of the 
proviso to sub-s. (l) of S. 60. But it is pointed 
out that Act 9 [ix] of 1937 has been repealed 
by Act 25 [xxv] of 1942, and. therefore, the 
decree-holder can no longer get the benefit 
of S. 3 of Act 9 [IX] of 1937. Act 25 [XXV] 
of 1942 is the Repealing and Amending Act, 
by which various previous amending Acts 
were either wholly or partially repealed. 
Section 6A, General Clauses Act, (10 [x] of 
1897) provides that where any Central Act 
repeals any enactment by which the text of 
any (Central Act was amended by the ex- 
press omission, insertion or substitution of 
any matter, then, unless a different inten- 
tion appears, the repeal shall not affect the 
continuance of any such amendment made 
by the enactment so repealed and in oj^era- 
tion at the time of such repeal. So too S. 
Repealing and Amending Act, 1942, says that 
the repeal by that Act of any enactment 
shall not affect any Act or Regulation in 
which such enactment has been applied, in- 
corporated or referred to, nor shall it affect 
any right, title, obligation or liability already 
acquired, secured or incurred, or any remedy 
or proceeding in respect thereof . The amend- 
ment in S.60, Civil P. C., effected by Act 9 
Cix] of 1937 having been incorporated in the 
Code itself, there was no necessity of bur- 
dening the statute book with Act 9 [IX] of 
1937, and it was repealed by the Repeiding 
and Amending Act, 1942; but the rep^ did 
not affect the existing rights and liabilities 
created by that Act. That Act preserved for 
the holder of a decree passed in a suit filed 
before 1st June 1937, the right to attach the 
salary of the judgment-debtor in accordance 
with s. 60 as it stood before the amendment 
and in spite of the amendment he could 
attach the whole of the salary of a private 
employee. That right was not taken away 
by the repeal of Act 9 [ix] of 1937. But it 
is urged that a further amendment was made 
in els. (h) and (i) of the proviso to S. 60 U), 
Civil P. C., by Act 6 [v] of 1943 which con- 
tains no provision corresponding to S. 8 of 
Act 9 [IX] of 1937 exempting from its appli- 
cation any proceedings arising out of suits 
instituted before a certain day. We do not 
think that Act 6 [v] of 1943 was intended to 
take away pre-existing rights that were pre- 
served by s. 3 of Act 9 [1X3 of 1937, since 
the amendments made by it were only ver- 
bal. All that it did was to transfer the second 
part of cl. (h) to d. (i) and make some other 
nominal changes. We, therefore, hold that 
in pix)oeeding3 arising out of any suit insti-l 
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Jtuted before isfc June 1937, the liability of a 
judgment-debtor’s salary to attachment is 
governed by S. 60, Civil P. C., as it stood be- 
fore it was amended by Act 9 [ix] of 1937. 
Hence the whole of the respondent’s salary, 
including the dearness allowance, is liable to 
■attachment. 

The learned District Judge further mis- 
read Act 5 [V] of 1943 in thinking that it 
was by the amendment introduced by it 
that the whole of the amount of the wages 
of labourers and domestic servants was ex- 
empted from attachment. Such wages were 
already exempt under the old cl. (1) as it 
stood before the amendment of S. 60 by Act 
9 Cix] of 1937. Moreover, as already pointed 
out, the respondent is not a labourer or a 
domestic servant. It is singular that the 
plain meaning of the section was misunder- 
stood by both the Courts below in more dif- 
ferent ways than one. We set aside the order 
of the lower appellate Court and remand the 
darkhast to the executing Court for being 
proceeded with according to law in the light 
of the finding recorded in this judgment. 
The respondent shall pay the costs of the 
Appellant throughout. 

R.K, Case remanded. 
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Sen J. 

Tammanji Govind Kulkarni and 
others — Appellants 

v. 

Abdul Rahim — Respondent. 

Second Appeal No. 907 of 1942, Decided on 2nd 
February 1945, from decision of District Judge, 
Belgaum, in Appeal No. 68 of 1942. 

(a) Civil P. C. (1908), O. 21, R. 14 — Decree 
on mortgage — Applicability of R. 14. 

The Court may, under O. 21, R. 14, require from| 
the decree-holder the production of certain extracts 
of Record of Rights where an application is made 
for the attachment of any land which is registered 
in the office of the Collector. But in the case of an 
execution of a mortgage decree, the property being 
already secured for payment of the debt, such an 
application need not be made. And therefore it 
•cannot be said that the requirement of R. 14 was 
not complied with by the decree-holder. 

[P 106 C 23 

(b) Hindu Law _ Debts— Father— Mortgage 
"by, of joint family property — Decree against 
father — Sons must pay decree out of their 
ahare in spite of subsequent partition. 

In a joint Hindu family governed by the Mita- 
kshara and consisting of a fathelr and sons the 
whole of the joint family property is liable for the 
father’s debts if they are not tainted by illegality or 
immorality. The obligation continues even after a 
partition, but is limits in the case of each of the 
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sons to the extent of his share in the family 
property. [P 1O6 C 2] 

Once a liability is a family liability e. g., a mort- 
gage by the father, when joint every item of the 
joint family property is bound to satisfy that 
liability, and the question whether the family con- 
tinues to remain joint or became divided becomes 
immaterial : (’37)24 A.I.R. 1937 Mad. 610 (F.B.), 
13 Cal. 21 (P. C.); (’24) 11 A. I. R. 1924 P. C. 50; 
(■36) 23 A.I.R. 1936 P. C. 277 and (’28) 15 A.I.R. 
1928 Bom. 232, Bel, on\ (’40) 27 A.I.R. 1940 Bom, 
22 and (’28) 15 A. I. R. 1928 Mad. 657 (F. B.), 
Commented on. [P 107 C 2] 

(c) Civil P. C. (1908), S. 11 — Execution pro- 
ceedings. 

The principle of res judicata applies to execution 
proceedings and would apply after the death of a 
party bound by it to his legal representatives : 6 
All. 269 (P.C.), Ref. [P'108 C 1] 

R. A. Jahagirdar — for Appellants. 

P. B. Gajendragadkar — for Respondent. 


Judgment. — This appeal arises out of 
execution proceedings. The father of appel- 
lants 1 and 2 executed three mortgages in 
favour of the respondent. There was an 
arbitration in respect of them followed by an 
award and by a decree on 29th October 1929. 
The decree was for Rs. 3000 to be paid in 
yearly instalments of Rs, 400, and it was 
directed that in default of payment of any 
two instalments the defendant would be 
entitled to recover the entire amount due 
by sale of the mortgaged property. The first 
instalment fell due in 1930, but it was not 
paid. The decree-holder filed a darkhast in 
1931. During the pendency of the darkhast, 
Suit No. 485 of 1939, was filed by the judg- 
ment-debtor Govind’s son Tammaji (appel- 
lant 1) against Govind, his second son Appaji 
(appellant 2 ), his wife Akkubai (appellant 3), 
the decree-holder and Govind’s other credi- 
tors, including one Mallaya. for partition and 
a declaratibn that Govind’s debts and his 
liabilities under the award decree were not 


binding on his share in the joint family pro- 
perty. On 14th April 1937, a decree was made 
directing partition to be made and giving a 
declaration that the award decree passed in 
favour of the present respondent was binding 
on the present appellants as well as on Govind. 
The first darkhast filed in 1931 under the 
award decree was disposed of in 1933 on the 
ground that Suit No. 485 of 1932 had not yet 
been disposed of. The second darkhast No. 530 


was filed in 1936. The Court ordered the 
decree-holder to produce certified extracts 
from the Record of Rights, but as they were 
not produced the darkhast was struck off on 
29th August 1937. Thereafter the present 
darkhast No. 1011 of 1937 , was filed on 1st 
November 1937, that is, after the date of the 
decree in Suit No. 485 of 1932, against Govind 
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only. The decree-holder prayed that the 
amount due be recovered by sale of the 
mortgaged property. The notice to the judg- 
ment-debtor under O. 21, Rule 22, Vi'as duly 
served, but he remained absent. The Court 
ordered on I4th March 1938: ‘Sale of sufficient 
portion of mortgaged property through 
Collector is ordered. Send papers to Collec- 
tor.’ Govind the judgment-debtor died on 
18 th January 1941. An application was made 
to bring the present appellants on record as 
his heirs and they were brought on the record 
on 18tb February 1941. They filed their 
written statement (ex. 37) on 27th October 
1941. Therein they contended that the decree- 
holder being aware of the decree in Suit 
NO. 485 of 1932, for partition and the appli- 
cants not having been made parties to the 
darkbast, he could not proceed against them 
or their separate shares in the family pro- 
perty. At the hearing they raised three 
contentions: (l) that one Mallayahad a half 
share in the decree under execution and, 
therefore, he was a necessary party; (2) that 
the decree-holder’s previous darkhast No. 530 
of 193G, having been disposed of for non- 
production of the certified extracts of the 
Record of Rights, that is, for non-compliance 
with the requirements of O. 21, R. 14, under 
o. 21, R. 17 (l), the darkhast apphcation was 
not an application in accordance with law 
and that, therefore, the present darkhast was 
not in time under Art. 182 (6) of the schedule 
to the Limitation Act; and (3) that as the dar- 
khast had not been filed against them with 
respect to their own rights which W'ere now 
separate from those of Govind, the decree- 
holder also having been aware of the parti- 
tion, their shares in the mortgaged property 
were not liable to be sold. The Court 
negatived all these contentions and ordered 
the papers to be sent to the Collector for sale 
of the mortgaged property. There was an 
appeal to the District Court which summa- 
rily dismissed it. The appellants have now 
laised the same contentions as urged before 
the trial Court in this appeal. 

As to the question whether Mallaya is a 
necessary party to this darkhast, it is true 
that in suit No. 485 of 1932, ]\fallaya w’as 
one of the defendants and there he was des- 
cribed as a decree-holder under another 
award decree against Govind. But the 
decree I am concerned with makes no men- 
tion of Mallaya. In the present darkhast the 
decree holder made an application asking 
that Mallaya should be made a party on 
the ground that he hod a half share in the 
decretal amount, but the application was 


not pressed and it was filed by the Court. 
There seems, therefore, to be no substance 
in this contention. Darkhast No. 530 of 193Gi 
was struck off because the decree-holder 
failed to produce certain extracts of Record 
of Rights as ordered by the Court. The 
Court may, under O. 21, R. 14, require the 
production of such documents “where an 
application is made for the attachment of 
any land which is registered in the office of 
the Collector.” Here no such application 
was made, the property being already secur-! 
ed for payment of the debt, and, therefore, 
it cannot be said that the requirement of 
O. 21, R. 14, was not complied with. . Sub- 
rules (l) and (2) of o. 21, Rule 17, are as 
follows : 

“(1) On receiving an application for the execu- 
tion of a decree as provided by R. 11, subT. (2), 
the Court shall ascertain whether such of the re- 
quirements of Rr. 11 to 14 as may be applicable to 
the case have been complied with, and, if they 
have not been complied with, the Court may reject 
the application, or may allow the defect to be re- 
medied then and there or within a time to bo fixed 
by it. 

(2) Where an application is amended under the 
provision of sub-r. (1), it shall be deemed to have 
been an application in accordance with law and 
presented on the date when it was first preseuted.*’ 

As it cannot be said that the requirement 
of R. 14 was not in this case complied with, 
it must be held that darkhast No. 530 of 
1936 w’as an application in accordance with 
law. The finding of the trial Court, there- 
fore, on this point is correct. The third 
point urged is the most important one in 
this appeal. Mr. Jahagirdar does not deny 
that the appellants* shares are liable under 
the decree. But his contention is that as 
they were not imrties to the darkhast but 
have been brought on the record merely as 
Govind’s legal representatives, their shares 
cannot be proceeded against. It is now set-| 
" tied law that in a joint Hindu family gov- 
erned by the Mitakshara and consisting ofj 
a father and sons the whole of the joint| 
family property is liable for the father’s! 
debts if they are not tainted by illegality orj 
immorality: (13 cal. 21,^ 51 I. A. 129^ andt 
63 I. A. 384^) and that the obligation con- 
tinues even after a partition, bift is limited 
in the case of each of the sons to the extent! 
of his share in the family property: 52 Bom.j 

ir (’86) 13 Cal. 21: 13 I. A. 1: 4 Sat. 683 (P.cT), 
Nanomi Babuasin v. Modbim Mobun. 

2. (’24) 11 A, I. R. 1924 P. C. 60 : 46 AIK 95: 51 
1. A. 129: 77 I. C. 689 (P.C.), Brij Narain v. 
Mangla Prasad. 

3. (’36) 23 A.I.B, 1936 P. C. 277 : 17 Lab. 644 : 
63 I. A. 884 : 164 I. C. 6 (P.O.). Sat Narain v. 
Sri Kisbcn Das. 
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376.^ It is not alleged that in this case the 
mortgage-debt was illegal or immoral. Mr. 
Jahagidar has relied on 41 Bom. L. R, 1177,^ 
where Lokur J. sitting singly, was concern- 
ed with a case in which the decree-holder 
had obtained a money decree and had 
brought to sale the judgment-debtor*s pro- 
perty and purchased it himself, and where 
the judgment-debtor’s minor son, born after 
the decree and not a party to the execution 
proceedings, brought a suit for a declara- 
tion that the decree-holder got no interest 
in the property purchased by him on the 
ground inter alia that there had been a 
partition between him and his father before 
the date of the execution, the property sold 
having come to his own share. After saying 
that it was well-settled in this province that 
even after partition a separated son is liable 
for his father’s pre-partition debts which 
are not illegal or immoral, Lokur J. re- 
marked (p. 1181) : 

“ But if the son is not a party to the creditor’s 
suit, difierent considerations arise according as the 
partition takes place before the Institution of the 
suit, or during the pendency of the suit, or after 
the decree is passed against the father. It is 
obvious that if the creditor hies his suit after the 
partition between the father and the son, he must 
implead the son also as a party to the suit if he 
wants to proceed against his share since the father 
ceases to represent the son after the partition. On 
the same reasoning, if a partition takes place dur- 
ing the pendency of the suit the father will not re* 
present the son after the partition and the son 
ought to be impleaded if the decree is to be executed 
against his separated share. If the son is not a 
party to the decree, not represented by his father 
at the date of the decree, as he would not be after 
the partition, the decree would not be binding on 
him, though he might be liable for the debt.** 

The conclusions he arrived at are stated to- 
wards the end of the judgment in six para- 
graphs, the fifth of which is relevant (p. 1189) ; 

** If such decree is to be executed after the son 
has separated from his father, the son must be 
made a party to the execution proceedings, if his 
separated share is to be proceeded against. Other- 
wise its sale will not be binding on the son.” 

One of the grounds on which this proposi- 
tion is based is that the Court should take 
as strict a view as possible of the effect of 
the son’s pious obligation to pay his father’s 
debts, the doctrine about which (which is to 
be applied even to cases in which the son 
may have derived no benefit from the 

father’s debts) is seemingly so unjust that in 

_ _ _ ^ - — - 

4 . (*28) 16 A.I.R. 1928 Bom. 232 : 62 Bom. 376 : 
110 I. C. 269, Annabhat Shankarbhat v. Shiv* 
appa Dundappa. 

5. (’40) 27 A. I. B. 1940 Bom. 22 : l.L.B. (1939) 
Bom. 668 : 186 I. C. 695 ; 41 Bom. L. R. 1177, 
Suiajmal Deoram v. Motiram Kalu. 


51 Mad. 361,® Coutts-Trotter C. J. condemned 
it as (p. 367) “an illogical relic of antiquity 
unsuited to any but a primitive and patri- 
archal society” and that we should apply 
the doctrine of the son’s pious obligation 
“ within the limits made binding upon us 
by the decisions and should refuse to go a 
step further.” 

In I.L.E. (1937) Mad. 880^ a Full Bench of 
the Madras High Court held that a Hindu 
father by virtue of his position as manager 
of the undivided Hindu family has the 
power to represent the entire family in all 
transactions relating to the family, that 
when the suit relates to joint family pro- 
perty it must be presumed that he was 
sued as representing his family, and the 
decree need not be specifically passed against 
him as such, and that, once a liability is 
declared to be a family liability, every item of 
the joint family property is bound to satisfy 
that liability, and the question whether 
the family continues to remain joint or be- 
came divided becomes immaterial. Venkata- 
subba Kao J. observed (p. 894) : 

” The reason for holding that the members not 
joined should be held liable is, that they are sub- 
stantially parties to the suit through the manager, 
in other words, they are sufficiently represented, 
though not eo nomine parties on the record. It 
follows from this that the decree can be executed not 
only against the parties whose names appear but 
also against those who must be deemed to be con- 
structive parties. In this view it is immaterial 
whether the family continues to remain joint or 
became divided.** 

The above line of reasoning, however, did 
not commend itself to Lokur J. and the 
ground of his decision to the contrary effect 
is that after a partition the father could not 
represent his separated son and that there- 
fore though the son was constructively a 
judgmeiit-debtor [see 51 All. 932® at p. 964 
and Mayne’s Treatise on Hindu Law and 
Usage, lOth Edn., p, 440], he should be 
joined as a party to the execution proceed- 
ings if his separated share was to be attach- 
ed and sold, for the separated son might be 
ignorant of the decree against his father 
and must be afforded an opportunity to save 
his separated share by paying the decretal 
amount. 

Besides relying on the ground that after 
the partition the father ceases to represent 

6. (*28) 15 A.I.B. 1928 Mad. 657 : 61 Mad. 361 : 
110 I. C. 141 (F.B.), Subramania Ayyar v. Saba- 
pathy Aiyar. 

7 . (*37) 24 A.I.R. 1937 Mad. 610 : 1.L.R. (1937) 
Mad. 880:171 1. C. 101 (F.B.), Venkatanarayana 
V. Venkata Somaraju. 

8. (’29) 16 A.I.R. 1929 AU. 726 : 61 All. 932 : 121 
I. C. 257, Kishan Sarup v. Brijraj Singh. 
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the sons, Mr. Jahagirdar has pointed out that 
the appellants have been brought on the re- 
cord not in their capacity as members of the 
family, but as legal representatives of 
Govind, and he has contended that their 
liability would be to the extent of Govind’s 
share, that is, a one fourth share, in the 
family property. Mr. Gajendragadkar on 
behalf of the respondent decree-holder has 
contended that this case can be distinguished 
from 41 Bom. L. B. 1177® on the following 
grounds : (l) that whereas the decree in that 
case was a money decree, the decree in the 
present suit is a mortgage decree which 
authorises the decree-holder to bring the 
whole of the mortgaged property to sale; 
(2) that the partition decree expressly de- 
dares the award decree to be binding on the 
appellants ; (3) that the appellants have ap- 
peared in these proceedings only as legal 
representatives of Govind and as such they 
are not entitled to rely on their alleged 
rights in their individual capacity ; and (4) 
that the order of the Court dated 14th March 
1938, for sale of the property is binding on 
them as such representatives as resj'itdicata. 
To take the last point first, there is no doubt 
that the principle of res judicata applies 
to execution proceedings (11 I. A. 37® and 
would apply after the death of a party 
bound by it to his legal representatives, 
and it is obvious that Govid. if he had 
been alive at the date of the appellants’ 
application, could not have been allowed to 
say that the order of sale of the mortgaged 
property was bad or not binding on the 
w'hole of the mortgaged property. The line 
of argument appears to me to be not with- 
out considerable force, though it may be a 
somewhat technical way of shutting out the 
main contention on which Mr. Jahagirdar 
has relied. It may also be that strictly 
speaking all that the appellants can urge is 
what they as representatives of Govind are 
entitled to urge. But they have brought to 
the notice of the Cpurt that they became 
divided from Govind after the date of 
decree, and it does not now appear possible 
for the Court to shut its eyes to the legal 
consequences of such partition. In I. L. R. 
(1937) Mad. 880^ as in the present case, there 
liad been a mortgage decree against the 
father in an undivided Hindu family where- 
as the decree with which Lokur J. was con- 
cerned in 41 Bom. L. R. 1177® was a money 
decree. In I. L. R. (1937) Mad. 880^ the mort- 
gagee decree-holder brought the mortgaged 

9. {’84) 6 All. 269 : 11 I. A. 37 (P.O.), Ram Kirjal 
Shukul V. Mt. Rup Kuari. 


property to sale and purchased it and then 
filed a suit against the father and his two 
major sons to recover possession of the pro- 
perty and mesne profits. At a partition 
subsequent to the decree the suit property 
fell to the share of the father and the minor 
son who continued to remain joint. The 
trial Court dismissed the suit. But the High 
Court on appeal made a decree for posses- 
sion and mesne profits in favour of the 
plaintiff. Thereafter the father died and an 
application was made to recover the decre- 
tal amount by sale of other properties in 
the minor son’s hands. That son pleaded a 
partition between him and bis father daring 
the pendency of the appeal in the High 
Court alleging that the properties which fell 
to his share could not be rendered liable under 
the decree. Yenkatasubba Rao and Ven- 
kataramaua Rao JJ. took the view that where 
it can be held that the members of the joint 
family not joined in the suit should be held 
liable on the ground that they were suffi- 
ciently represented though not eo nomine 
parties on the record, it is immateri^ 
whether the family continues to remain joint 
or became divided. The following passage 
from Mayne was relied on (p. 894) : 

*'A11 the members of the family, and therefore 
all their property, divided or undivided^ will be 
liable for the debts whioh have been oontraoted on 
behalf of the family by one who was authorised to 
contract them : ’* (Mayne*s Hindu Law, 9th £dn., 
S. 333). 


Venkataramana Rao J. observed (p. 904) : 

“The principle of Hindu law is that members, 
who are united at the time a joint family liability 
is incurred, are not absolved from their liability by 
the fact that they become subsequently divided : 
vide 22 Mad. 166.1^ So far as a creditor is con- 
cerned, he is entitled to have recourse to every item 
of the joint family property so long as it is in the 
hands of the persons who are under the law liable 
for his debt. When they must be held to be 
parties to the suit, it is immaterial what the 
character of the property in their hands is, whether 
it is still undivided property or has become sepa- 
rate property by division,** 


With respect I agree with this view. Mr. 
Jahagirdar did not seek to repudiate the 
liability of bis clients under the decree 
sought to be executed, but he contended that 
if the decree-holder did not take care to im- 


plead them in his darkhast, he could not 
avail himself of such liability. Such a view 
would necessitate the decree-holder's im- 
pleading in execution all coparceners of a 
joint Hindu family against whose karta he 
has obtained a decree whioh is binding on 
such coparceners for they may plead a par- 
tition of which he may not even be aware. 


10. (’99) 22 Mad. 166, Ghalamayya v. Yaradayya 
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Why he should not proceed against the 
judgment-debtor on the redord, especially 
when, as in this case, the decree enables him 
to bring the property mortgaged to sale, is 
somewhat difficult to understand, for a 
technical objection like the one Mr. Jaha- 
girdar has pressed amounts, in a case like 
the present, virtually to a repudiation of the 
other coparceners* liability so far as the 
darkhast in question is concerned. In a case 
like the present, a partition in such circum- 
stances appears to me to be a fortuitous 
event of which such coparceners should not 
be allowed to take advantage, and the re- 
presentative character of the father or 
manager in the suit cannot in my judgment 
be made to disappear in the execution pro- 
ceedings at the mere will of those bound by 
the decree by effecting a partition. In I.L.R. 
(1937) Mad. 880^ Venkatasubba Rao J. re- 
marked (p. 889) : 

“Is it to be imagined that the respondent could 
at his will abruptly put an end to the representa- 
tion which had gone on for about 12 years, produc- 
ing by his act the strange legal result of his not 
being bound by the decree to be passed shortly 
thereafter ? 1 think the answer to this question 
must be in the negative.’' 

In the present case the decree rendered the 
mortgaged property liable to sale and the 
partition decree has expressly declared 
therein that the award decree is binding on 
the plaintiff and defendants 1, 2 and 3, the 
present appellants and Govind. In these cir- 
cumstances the omission of the decree- 
holder to implead the appellants separately 
from Govind in execution is, in my judgment, 
immaterial. The other line of reasoning 
would appear to involve the exemption of 
the unimpleaded coparceners from their 
liability even if the partition takes place 
during the execution proceedings, for in- 
stance, on the date next preceding the sale, 
so that the sale may be said to affect the 
interest of the only judgment-debtor on 
record. With respect, therefore, the reason- 
ing adopted in the Madras ease appears to 
me to apply to the facts of this case rather 
than that adopted in 41 Bom. L. R. 1177.® In 
the result I hold that the view taken by- 
both the Courts below was correct, and the 
appeal is, therefore, dismissed with costs. 

R.K./v.S. Appeal dismissed. 
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Kania Ag. C. J. and 
Gajendragadkar j. 


Sumitrabai N. Nadkarni — Appellant 

v, 

V ishweshwar — Bespondent. 

First Appeal No. 240 of 1942, Decided on 26th 
July 1945, from decision of Dist. Judge, Kanara at 
Earwar, in Misc. Appln. No. 18 of 1941. 

Succession Act (1925), S. 2 14 — Probate limited 
to collection of debts cannot be made. 

It is not open to a party to apply for probate of 
a will, limited to the collection of debts nor to the 
Court to issue such a grant : 6 Eom. 452, Expl. 

[P 109 C 2; P no C 1] 

D. B. Manerikar — for Appellant. 

G. P. Murdeshtoar — for Respondent. 

Kania Ag. G. J This is a ffrst appeal 

from the judgment of the District Judge at 
Karwar in miscellaneous application No. 18 
of 1941. The short point argued before us is 
whether under the Succession Act of 1925 it 
is open to a party to obtain probate of a 
will, limited to the collection of certain 
debts. It was argued by Mr. Manerikar 
that in 6 Bom. 452^ a limited probate of 
that kind was granted to a Cutchi Memon 
under s. 18 of Act 27 [xxvil] of 1860. He 
argued that Act 7 [VII] of 1889 (the Succes- 
sion Certificate Act) was enacted thereafter, 
and it contained a provision similar to what 
is now found in S. 214, Succession Act. Fol- 
lowing that line of reasoning, it was con- 
tended that, as the present Act is an Act to 
consolidate the law applicable to intestate 
and testamentary succession in British India, 
decisions which were based on the construc- 
tion of the previous section, although found 
in another Act of the Legislature, were 
equally binding. He argued, therefore, that 
as probate was granted in 6 Bom. 452,^ it is 
still open to a party to apply for probate 
for the limited purpose of collection of debts. 

In our view, this argument is unsound. A 
careful reading of the case relied upon shows 
the following : In 1878, when the succession 
in that case opened and shortly after which 
the application was made, the Courf was 
governed in the matter of granting general 
representation by the Charter constituting 
the High Court. That Charter was construed 
to empower the Court to grant representa- 
tion only in respect of the estates of British 
subjects. In order to enable Hindus to obtain 
such representation, the Hindu Wills Act 
was passed. There was no law permitting 
such general grant in the case of Muhamma- 
dans. In order, however, to enable debtors 

1. (’82) 6 Bom. 452, InroHaji Ismail Haji Abdulla. 
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to get efTective discharge in the case of other 
communities, whom the existing statute did 
not cover, the Legislature had enacted Act 20 
[xx] of 1841. Section 14 of that Act enabled 
the grant of probate and letters of adminis- 
tration, but for the purpose of recovery of 
debts only and the security of debtor paying 
the same, except in so far as the Act pro- 
vided. The section was repeated as S. 18 in 
Act 27 [XXVII] of I860. In 6 Bom. 452^ the 
parties w'ere Cutchi Memons and it was held 
that the provisions of the Hindu Wills Act 
did not apply to Cutchi Memons. The Court, 
therefore, had no option but to act under 
S. 18 of Act 27 [XXVII] of I860. That section 
in terms mentioned that all probates or 
letters of administration granted by the 
Supreme Court of Judicature under that sec- 
tion were limited to the purpose of recovery 
of debts only, etc. Therefore, the decision 
came to be given on the existing law at the 
time. In our opinion, the law as it now 
stands has completely changed. The present 
Succession Act permits members of all com- 
munities to apply for a complete represen- 
tation, and the effect of the grant of probate 
or letters of administration is that the exe- 
cutor or administrator, as the case may be, 
completely represents the estate of the de- 
ceased. Where limited grants are permitted 
specific provision is found in the Succession 
Act. It is not open to the Court or any 
party to add to that list of limited grants. 
The Succession Act is a consolidating Act in 
respect of all matters of succession and in- 
heritance and the procedure in respect of 
the grant of representation. The contention 
'of the api)ellant, therefore, that under S. 214, 
Succession Act, as it now stands, it is open 
,to a party to apply for probate limited to 
the collection of debts or to the Court to 
issue such a grant, is untenable. The appeal 
therefore, fails and is dismissed withi ’>st3. 

v.B. Appeal dismissed* 
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Stone C. J. and Divaita J. 

G. 2?. Sane — Appellant 

V. 

D. S. Sonavane d: Co* and others . — 

Nespondents* 

First Appeal No. 39 of 1943, Decided on 18th 
.January 1945, against decision of First Class 
Sub-Judge, Dharwar, in Case No. 2 of 1939. 

(a) Evidence Act (1872), S. 112 — Non-access 
— Merely living with paramour is no evidence 
of non-access. 


The presumption of legitimacy can only be re- 
butted by evidence of non-access. Proof per se that 
the woman was living with the paramour is not 
evidence of non-access by her husband : (’34) 21 
A. I. R. 1934 P. C. 49 and (’26) 13 A. I. R. 1926 
Bom. 348, Ref. [P lU C 1] 

(b) Workmen’s Compensation Act (1923), 

S. 30 — Object of S. 30 stated. 

The object of the proviso to S. 30 of the Act, is 
clearly that in the cases involving relief to the 
dependants of persons in a humble station of life 
there should be a quick and final decision and 
that the compensation arising under the Act from 
the death of the supporter of poor dependants 
should be quickly available to supply such depen- 
dants with the necessities of daily life. [P 112 C 13 

(c) Workmen’s Compensation Act (1923), 

S. 30A— Stay ordered by Commissioner pend- 
ing appeal Procedure to be followed by ap- 

pellant stated. 

When an order of direction is made by a Com- 
missioner for a stay or for the retaining of the 
money in Court pending an appeal, an application 
shall be made by the appellant to the High Court 
within one month, asking for expedition of the 
appeal and also for the giving of any directions 
which the High Court may seem fit to give with 
regard to the maintenance of the dependants in 
the meantime. [P 112 C 2] 

(d) Workmen’s Compensation Act (1923)» 

S. 2 — Dependant — Illegitimate child of adul- 
terous intercourse supported by deceased is 
dependant. 

An illegitimate child even though born of adul- 
terous intercourse is a dependant of the deceased if 
it was supported by him : (’26) 13 A. 1. R. 1926 
Bom. 301 and (’31) 18 A. I. R. 1931 Bom. 221, 
Rof. [P 113 0 1] 

(e) Workmen’s Compensation Act (1923), 
S. 30 ^ Substantial question of law. 

The quantum of evidence necessary to discharge 
the onus of proof is not a substantial question of 
law. [P112C2] 

D. A. Tuluapurkar and D. M. .Ifluzuale — 

for Appellant. 

S. S. Bclavadi — for Respondents (2 to 4). 

Stone C. J. — This is an appeal from the 
First Class Subordinate Judge at Dharwar 
sitting as Commissioner for Workmen’s 
Compensation under the Act of 1923. Under 
s. 30 of that Act, an appeal only lies to this 
Court on a substantial question of law. That 
section is as follows : 

*'(1) An appeal shall lie to the High Court from 
the following orders of a Commissioner, namely—*’ 

Then there are set out in sub paragraphs 
various typos of orders from which an ap- 
peal lies, followed by this proviso : 

’’Provided that no appeal shall lie against any 
order unless a substantial question of law is in- 
volved in the appeal and, in the case of an order 
other than an order such as is referred to in ol. (b), 
unless the amount in dispute in the appeal is not 
less than three hundred rupees.** 

On 2l3t March 1939, a workman of the 
name of Fateohand was killed, and it seems 
that he was leaving in adulterous intercourse 
with opponent 1, who was the wife of another 
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man, and who had two young children whom 
admittedly Fatechand maintained as though 
they were his own children. The two children 
are opponents 2 and 3 in this Court, whilst 
the appellant is one of the alleged employers 
of Fatechand. The other alleged employer 
has not appealed, and whatever the result 
of this appeal may be, the order of the lower 
Court remains binding on him. By sub- 
s. 2 (i) (d), Workmen’s Compensation Act, 
1923, “dependant” is defined, amongst other 

definitions, as follows : 

“(ii) If wholly or in part dependant on the earn- 
ings of the workman, at the time of his death, a 
widower, a parent other than a widowed mother, a 
minor illegitimate son, an unmarried illegitimate 
daughter 

It is essential in making any examination 

of the evidence in this case to bear in mind 

the language of S. 112, Evidence Act : 

“The fact that any person was born daring the 
continuance of a valid marriage between his 
jnother and any man, or within two hundred and 
eighty days after its dissolution, the mother re- 
maining unmarried, shall be conclusive proof that 
he is the legitimate son of that man, unless it can 
be shown that the parties to the marriage had no 
access to each other at any time when he could 
have been begotten.” 

Therefore, the presumption of legitimacy 
can only be rebutted by evidence of non- 
access. Proof per se that the woman was 
living with Fatechand is not evidence of 
non-access by her husband. Sir George 
Lowndes in delivering the judgment of the 
Board in 12 Rang. 243^ said at page 251 : 

“It was suggested by counsel for the appellants 
that ‘access’ in the section” (that is, S. 112) ‘‘im- 
plied cohabitation, and a case from the Madras 
reports was cited in snpnort of this contention. 
Nothing seems to turn upon the nature of the 
access in the present case, but their Lordships are 
satisfied that the word means no more than oppor- 
tunity of intercourse.” 

Before turning to the evidence, a differ- 
ence between the law of England and the 
law of India should he observed. Under 
English law, the declaration of a father or 
mother cannot be admitted to bastardise 
the issue born after the marriage ; but this 
rule does not apply in India : see 28 Bom. 
L. B. 607.^ 

The only two witnesses of non-access are 
the mother herself and a witness named 
Radhahai, who was a neighbour. The 
mother’s evidence is this : “He” (that is her 
husband) “has deserted me since five to six 
years ago.” The word “deserted” in the 
vernacular may equally be translated as 
“abandoned.” In cross-examination she said 

1. (’34) 21 A. I. R. 1934 f. C~ 49 7T2 Bang. 243"“ 
147 I.O. 891 (P.C.), Karapaya Servai v. Mayandi 

2. (’26) 13 A. I, R. 1926 Bom. 348 : 95 I. C. 834 
28 Bom. L. R. 607, Bai Kamala v. Babubhai. 


“Mahadev Bhoite” (that is, her husband) 
“was living at Satara till his death. He was 
not living near my house but a furlong 
away from it.” The evidence of the other 
witness. Radhahai, is this : “She” (that is, 
the mother) “had quarrelled with her hus- 
band. Opponent I’s husband was not going 
to her.” In cross-examination she said : 
“Opponent I’s husband was living half a 
mile away from her.” No one, it seems, 
drew the learned Judge’s attention to S 112, 
Evidence Act, since that section is nowhere 
referred to either in the judgment or in the 
record of this case. Dealing with the ques- 
tion of the paternity of the children, the 

learned Judge says this : 

“ ‘The most important question, therefore, is 
whether opponents 2 and 3’ (that is, the children) 
“were born of Fatechand and if so, whether they 
are dependants and if so, whether their right to 
claim compensation is barred by the fact that they 
were born of adulterous intercourse.” 

Opponent 1, who is the mother of opponents 2 
and 3, has stated on oath that though she was 
married many years ago, she was deserted by her 
husband who was one Mahadev Bhoite. She added 
that she began to live with the deceased Fatechand 
as his wife though no marriage was formally so- 
lemnized. She denied that she was in the keeping 
of any one else. She added that her two children, 
opponents 2 and 3, were born of him and that he 
was maintaining them all. She admitted in the 
course of her cross-examination that Mahadev 
Bhoite who was her married husband was living at 
Satara till his death which took place about 1941. 
It is true that she has not produced certified copies 
from the register of births. She also admitted that 
there was no divorce between her and Mahadev 
Bhoite. It is important to note that it was not 
suggested in the course of her cross-examination 
that Mahadev Bhoite was visiting her in her 
mother’s home or that she was living with him 
during the period when her children were born 
to her. There was nothing to prevent the employer 
from asking her these questions or to prove that 
Mahadev Bhoite was cohabiting with her or used 
to go to her.” 

Dealing with the evidence of the other 

witness Radhahai, the learned Judge says this: 

“The fourth witness, exhibit 74, has statel on 
oath that Ridhabai’s husband was never going to 
her and that opponents 2 and 3, were born to 
Radhabai of Fatechand. I see no reason why her 
testimony should be disbelieved.” 

The learned Judge gives his conclusions 
in the following passage : 

‘‘Giving the matter my most anxious considera- 
tiont I am satisfied that the deceased Fatechand 
was the putative father of opponents 2 and 3 
-^hose mother Radhabai was living with him as 
his own wife.” 

It does not appear to have been suggested 
in the Court below that the onus of proof 
of non-access lies on those who seek to 
bastardize the children by proving them to 
be Fatechand’s children. But the fact that 
on this evidence we might well come to the 
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conclusion that the initial onus of proof of 
non-access had not been discharged, is not, 
in my judgment, the point to which attenion 
should be focussed. Mr. Belavadi on behalf 
of the children raises by way of a preliminary 
IX)int the submission that no appeal lies 
since no substantial question of law is in- 
volved . The memorandum of appeal is wholly 
devoid of any assertion of there being a 
substantial question of law upon which an 
appeal to this Court could be grounded. 
I invited Mr. Tulzapurkar to state what he 
now contended the substantial question of 
law to be. He answered that: “the substantial 
point of law is that the finding arrived at 
by the learned Judge on issue 4, which is : 
‘Whether opponents 2 and 3, (the children) 
were born of the deceased Fatechand,’ is 
arrived at on no evidence in the case which 
would be sufficient to discharge the burden 
which lay upon them under S. 112, Evidence 
Act.” That answer proceeds from the difficulty 
in which the appellant is, namely, that no issue 
with regard to non-access by the father was 
framed and that no cross-examination took 
place npon such evidence of non-access as 
was led. The object of the proviso to s. SO 
of the Act is clearly that in these cases 
involving relief to the dependants of persons 
in a humble station of life there should be a 
quick and final decision and that the com- 
pensation arising under the Act from the 
death of the supporter of poor dependants 
should be quickly available to supply such 
dependants with the necessities of daily life. 
Only if a substantial question of law is 
involved, does an appeal lie. No better 
illustration could be given than this case of 
the mischief which flows from appeals in 
these cases, particularly in a case such as 
this one in which the memoradum of appeal 
does not even suggest a substantial question 
of law. 

The workman was killed on 21st March 
1939, and now on this I8th Janaury 1945, 
nearly six years afterwards, the comi^ensa- 
tion moneys are still held up in the Court 
at Dharwar, and the children have not 
received a single pie for their mainten. 
ance. Judgment was delivered on 6th 
November 1942. Rs. 1,898 were ordered to 
be paid into Court within one month. On 
nth January 1943, the Rs. 1,898 were deposited 
in the Dharwar Court. On the same day 
it appears that the appellant applied that 
the money should be retained in Court till 
the decisi6n of the High Court in appeal was 
Imown. The pleader on behalf of thachildrec 
left the matter in the hands of the Court, 


and the Court on llth February 1948, ordered 
that the sum of Bs. 98 in respect of costs bo 
paid out but no order was made with re- 
gard to the RS. 1800 compensation moneys 
or any part thereof. This procedure is very 
unsatisfactory, and appears to proceed with- 
out any attention having been drawn to 
S. 30A of the Act, which was introduced by 
amendment in 1933. That new section is as 
follows : 

Where an employer makes an appeal under 
clause (a) of sub-s. (1) of S. 30, the Commissioner 
may, and if so directed by the High Court shall, 
pending the decision of the appeal, withhold pay- 
ment of any sum in deposit with him.’* 

This discretion vested in the Commissioner 
ought to be properly exercised having regard 
to all the circumstances of the case. In 
particular a matter of primary importance 
is for the Commissioner to be satisfied that 
there is some substantial question of law 
involved on which alone the right to appeal 
is given. Justice delayed is justice denied ; 
and in order that these cases may be expedi- 
tiously and properly dealt with in the future, 
and that the object of the Act may not be 
frustrated, we direct that in any case in 
which an order or direction is mode by a 
Commissioner for a stay or for the retaining 
of the money in Court pending an apx>6al, 
an application shall be made by the appel- 
lant to this Court within one month, asking 
for expedition of the appeal and also for the 
giving of any directions which this Court 
may seem fit to give with regard to the 
maintenance of the dependants in the mean- 
time. In my judgment, no appeal lies on 
the first point token by the appellant. There 
was some evidence of non-access, shadowy 
though it may be, but the quantum of evi- 
dence necessary to discharge the onus of 
proof is not a substantial question of law. 

[The rest of the judgment is not material 
to this report.] 

Divatia J. — [The material portion of hie 
Lordship’s judgment is as follows.] 

The second i)oint urged by Mr. Tulzapur- 
kar on behalf of the appellant is that even 
taking opponents Nos. 2 and 3 to be the 
children of Fatechand, they are not illegiti- 
mate children within the meaning of Hindu 
law which governs them, and that therefore, 
they would not be entitled to any share in 
the compensation. He relies upon two deci- 
sions of our Court. One of them is 28 Bom 
L. R. 695® according to which i\nder Hindu 
law, the connection between a man and tho 
married wife of another does not cease to bo 

3. (*26) 18 A.I.B. 1926 Bom. 301 ; 96 1.0. 868 i 
28 Bom. L. R. 695, Vithabai v, Pandu. 
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adulterous, simply because the husband of the 
■woman connives at the adultery. A son born 
of such union is not a dasiputra. The other 
decision in 33 Bom. L. R. 289^ says that 
under Hindu law, where a woman is in the 
sole keeping of a shudra and the relation 
lasts till the death of the paramour, a son 
born of the connection is the illegitimate son 
of the deceased, provided the son is not the 
fruit of adulterous connection. It is no doubt 
true that the relationship between the parties 
is to be ascertained on the personal law 
governing them, and according to that law 
as interpreted in these two authorities an 
illegitimate child of a person would not be 
entitled to any share in the inheritance of 
the deceased if the child is born of adulter- 
ous or incestuous intercourse. The question, 
however, so far as we are concerned in this 
appeal, is not whether the child is the heir 
of the deceased but whether it is a dej>endant 
of the deceased. Under S. 8, Workmen’s Com- 
pensation Act, the compensation is to be 
paid to each of the dependants of the de- 
ceased workman, and “dependant” is defined 
in s. 2 , as, among other persons, a minor 
illegitimate son and an unmarried illegitimate 
daughter. It may be noted that a mistress 
is not included in the class of dependants, 
but an illegitimate son and an illegitimate 
daughter are so included. In view of this 
definition it cannot be said that an illegiti- 
mate child even though born of adulterous 
intercourse is not a dependant of the deceased 
if it appears from the evidence that it was 
supported by him. Even under these two 
authorities, it cannot be said that the child 
born of adulterous intercourse ceases to be 
an illegitimate child of the father even though 
it cannot inherit his property. It does not 
follow that the child should not get any 
share in the compensation if it is found to 
be a dependant even though an illegitimate 
child. In my opinion, therefore, these two 
authorities do not assist the appellant’s case, 
and as it has been proved that they were 
dependant upon the deceased because their 
mother was in the permanent keeping of the 
deceased, they do fall within the definition 
of “dependant”, and therefore, they are en- 
titled to the compensation awarded by the 
lower Court. [After dealing briefly with 
other points his Lordship proceeded :] 

The last point is with regard to the de- 
posit made by the appellant in the lower 
Court and the amount to be paid to the 
two opponents nos 2 and 3. Section 30A of 

^ (*31) 18 A.I.R. 1931 Bom. 221 : 131 I.G. 883 ; 

33 Bom. L. B. 289, Tukaram v. Dinkar. 
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the Act no doubt gives ) a discretion to the 
Commissioner under this Act to withhold 
payment of any sum in deposit in case the 
employer makes an appeal against the deci- 
sion of the Commissioner. The section says 
that “the Commissioner may, and if so 
directed by the High Court shall, pending 
the decision of the appeal, withhold payment 
of any sum in deposit with him.” It follows 
that even before an appeal is filed to this 
Court against the decision of the Commis- 
sioner, the latter has the discretion to direct 
the withholding of payment. Still, however, 
that discretion is finally subject to the order 
of this Court if an appeal is filed, and it is, 
therefore, desirable in all such cases where 
an employer wishes to appeal against the 
decision of the Commissioner and makes a 
deposit for that purpose, that the Commis- 
sioner should direct the employer to obtain 
an order of stay as expeditiously as posau 
ble ; otherwise payment would be made to 
the persons who were found entitled to the 
same. It is when the appeal comes for ad- 
mission to this Court and after it is admitted 
that this Court may, in the exercise of its 
discretion, grant an order of stay on such 
terms as it considers fit. In all such cases 
the appeal, after it is admitted, should be 
brought on for hearing as expeditiously as 
possible so that the dependants, who have 
been awarded compensation, may not have 
to suffer delay in receiving the amount due 
to them if the appeal fails. For these reasons 
I agree with the order proposed by the 
learned Chief Justice that this appeal should 
be dismissed with costs, 

R.K. Appeal dismissed. 
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Lokur and Gajendraqadkar JJ. 

J adavhai Narayandas — Applicant 

V. 

Shrikisan — Opponent. 

Civil Revn. Applet. No. 593 of 1941, Decided on 
27tli Jane 1945, from order of joint Civil Judge, 
Sholapur, in suit No. 343 of 1939. 

Civil P. C. (1908), O. 17, R. 1— Adjournment 
of bearing of suit — Costs of adjournment — 
Nature and extent of — Principle underlying 

O. 17, R. 1 (2) indicated. 

In granting an adjournment of the hearing of 
the suit the Court is empowered by 0. 17, R. 1 (2), 
“to make such orders as it thinks fit with respect 
to the costs occasioned by the adjournment.** The 
expression “occasioned by the adjournment*’ is 
deliberately used in order that the discretion of the 
Court should not be restricted to the taxable costs 
of the day. The principle underlying 0. 17, R. 1 (2) 
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is that the party who is ready to proceed with 
the suit should be awarded such costs as can 
reasonably be held to be "occasioned by the adjourn- 
ment," and as might reasonably compensate him 
for the expense incurred by reason of the adjourn- 
ment. Of course the condition imposed should not 
be in the nature of a penalty or punishment to the 
party asking for adjournment, and hence the costs 
awarded should in no case exceed a sura commen- 
Burate with the expense, which, in the opinion of 
the Court, the party ready to proceed reasonably 
incurs as a result of the adjournment. [P 114 C 2] 

C. P. C. 

(’44)*Ch’italey, O. 17. R. 1, N. 5, Pts. 2. 4. 

P. V. Kane, S. G. Patwardhan and S. S, 
Kavalekar — for Applicant. 

Y. y. Dixit — for Opponent. 

Lokur J. — This is an application in 
revision against an order passed by the joint 
First Class Subordinate Judge at Sholapur 
in suit NO. 343 of 1939 granting the plaintiff’s 
application for adjournment of the hearing 
on condition that she should pay Rs. COOto 
the defendant for his costs of the day. The 
plaintiff’s family is one of the richest in 
Sholapur and she filed this suit against her 
adopted son for recovering past and future 
maintenance at the rate of Rs. 600 per 
month, a portion of the family wadcb for her 
residence and Rs. 10,000 for visiting holy 
places. The subject-matter of the suit was 
valued at Rs 86,400. The defendant was pre- 
pared to give her maintenance at the rate of 
Rs. 250 pec month but nothing for her pilgri- 
mage. The suit was filed on 8th February 
. 1939, and was adjourned from time to time 
at the request of one party or the other. It 
was fixed for final hearing on 22nd Febru- 
ary 1941, but on that day one of the witnesses, 
for the plaintiff was not present. She asked 
for an arrest warrant against that witness 
and got the suit adjourned to 5th March 
1941. On that day the defendant was ready 
with his witnesses. The claim being hotly 
contested, the defendant had engaged, in 
addition to his local pleaders (Messrs. Mule 
and Paranjpe), an advocate (Mr. Dixit) and 
a counsel (Mr. Daphtary) from Bombay. 
Both of them were present in Court on that 
day and the defendant was prepared to go 
on with the suit. But the plaintiff was not 
present and her pleader made an applica- 
tion that as she was not well she was not 
able to attend the Court and that the hear- 
ing of the suit should bo adjourned. In its 
order below the application the lower Court 
expressed the view that the plaintiff’s sick- 
ness was exaggerated and that her aim was 
to get an adjournment of the hearing as the 
defendant had engaged a counsel from 
Bombay. The application was opposed but 
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the Court was inclined to allow a short time 
to the plaintiff. The lower Court then 
ascertained from Mr. Daphtary that he was 
paid RS. 600 per day and adjourned the 
hearing of the suit on condition that the 
plaintiff should pay Rs. 600 to the ^defendant. 

It does not appear from the record that the 
plaintiff’s pleader objected to that condition. 

But now it is contended on her behalf that 
the Court had no jurisdiction to impose such 
an onerous condition and that at the most 
it could have ordered her to pay the defen- 
dant’s costs of the day, that is to say, his 
pleader’s fees for a day (Rs. 15) and what- 
ever the defendant had to spend in getting 
orders for re-attendance served on his 
witnesses. 

In granting an adjournment under O. 17, | 

R. 1 , sub-r. (1), Civil P. C., the Court is em- 
powered by sub-r. (2) **to make such orders 
as it thinks fit with respect to the costs 
occasioned by the adjournment. The ex- 
pression “occasioned by the adjournment is 
deliberately used in order that the discretion 
of the Court should not he restricted to the 
taxable costs of the day. The principle 
underlying the sub-rule is that the party! 
who is ready to proceed with the suit 
should he awarded such costs as can reason- 
ably he held to he “occasioned by the| 
adjournment,** and as might reasonably 
compensate him for the expense incurred by 
reason of the adjournment. Of course the 
condition imposed should not be in the 
nature of a penalty or punishment to the 
party asking for adjournment, and hence 
the costs awarded should in no case exceed 
a sum commensurate with the expense, 
which, in the opinion of the Court, the 
party ready to proceed reasonably incurs as 
a result of the adjournment. On this princi- 
ple the defendant who had not anticipated 
an adjournment on 5th March 1941, and hod 
expected the suit to be heard on that day, 
had brought a counsel from Bombay at a 
cost of Rs. 600. That expense was wasted by 
the adjournment. In addition to Rs. 600 the 
defendant might have been awarded also 
the fees of the local pleaders and the advo- 
cate from Bombay, as well as the amount 
which he hod to spend to secure the re- 
attendance of his witnesses on the next date 
of hearing. Looking to the stake involved 
in the suit, we think that the defendant was 
not unreasonable in incurring the expense of 
a counsel from Bombay, and the lower 
Court was right in requiring the plaintiff to 
pay his costs as a condition of the adjourn- 
ment. "We see no reason to interfere with 


Jadavbai V. Shrikisan (Loikur J,) 


1946 


Emperor v. Rustam Kabanjia (Divaiia J ») 



bay 115 


the order of the lower Court. The rule is 
discharged with costs. ^ “ 

G.N. Buie discharged . 


[Case No. 24.] 
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Divatia and Bavdekar JJ. 


Emperor 

V. 

Rustam Karanjia — Accused* 

Criminal Appeal No. 153 of 1945, Decided on 
10th August 1946, from order of acquittal by Chief 
Presidency Magistrate, Bombay. 

Bombay Children Act (13 [XIII] of 1924)» 
S. 27B, (as amended in 1935) — Report likely to 
lead to child’s identification at least by relations 
andfriends ofchild — Report comes underS. 27B 
— Previous publication of report is mitigating 
factor in awarding sentence. 

The intention of the Legislature in inserting the 
words ‘calculated to lead to the identification* in 
S.27B in the year 1935 is that the future of a child 
should not be marred by any report which is likely 
to lead to the child’s identification. Thus a news* 
paper report does come within the wording of this 
section if it is likely to lead to the child’s identifi- 
cation only by the friends and relations of the 
child’s family, though not by a large section of 
public. The motive behind publishing the report, 
however laudable, is immaterial for the applicabi- 
lity of the section. The fact that the report had 
already been published in some other newspapers 
and the identity of the child concerned was thereby • 
known by a wide section of public, though afiords 
no justification for the ofience itself, yet is a miti- 
gating factor in the matter of sentence. 

CP116C1;P117C1] 

An amendment of S. 27B restricting the scope 
of ofiences included in it suggested. 

S. O. Paiwardhan^ Asst. Government Pleader 

— for the Government of Bombay. 

S. D. Vimadalal and Pochaji Jamshedji — 

for Accused. 

Divatia J — This is an appeal by Gov- 
ernment against the order of the Chief Pre- 
sidency Magistrate of Bombay acquitting 
the editor and publisher of a weekly news- 
paper in Bombay called ** Blitz'* of the 
offence under s. 27B, Bombay Children Act 
(Bom. 13 [XUI] of 1924). One Dr.Talatiwas 
arrested on 31st March 1944 for ill-treating 
his daughter named 2arine, and charged 
for causing hurt to her, under S. 324, Penal 
Code, read with s. 9, Bombay Children Act. 
He was, therefore, placed before the Magis- 
trate for remand on I6th April 1944. But 
before that date, a report was published in 
the newspaper **BUtz** on 8th April, purport- 
ing to be from the woman editor of that 
paper. In that report certain facts were 
stated, the substance of which was that one 
girl named Marine, exactly five years of age, 
winsome, frail and sickly, the daughter of a 


Parsi medical practitioner, whose age was 
somewhere in the forties, was cruelly ill- 
treated by her father, and was lying in the 
ward of the Jerbai Wadia Hospital, There- 
after, the father, Dr. Talati, gave a notice 
to the editor of ''Blitz** through his advocate 
that he contemplated taking proceedings 
against the paper for publishing the report. 
On 29th April the notice given by the advo- 
cate was published verbatim in the paper 
with a note from the editor to the effect 
that the notice was the outcome of a report 
published in "Blitz** about the charge against 
Dr. Talati, a medical practitioner, for merci- 
lessly beating his five years old daughter, 
that the editor knew his business, and was 
perfectly aware of the legal implications of 
the case, and refused to be intimidated by 
such gratuitous warnings. In June 1944 the 
Public Prosecutor filed a complaint against 
the editor of the "Blitz** under s. 27B, Bom- 
bay Children Act, which runs thus : 

“No report in any newspapers or news-sheet of 
any ofience by or against a child or of any proceed- 
ings in any Court relating to such ofience shall 
disclose the name, address or school, or include any 
particulars calculated to lead to the identification 
of any such child nor shall any picture be published 
as being or including a picture of any such child.” 

The case came up for trial before the learn- 
ed Chief Presidency Magistrate. He was of 
the opinion that prima facie the case came 
within the provisions of S. 27B, which was 
applicable to the facts of the ease. He fur- 
ther observed that the contents of the report 
were dangerously near the border line; but, 
in his opinion, the name of the child as well 
as the particulars given in the report were 
not calculated to lead to the identification 
of the child. According to the learned Magis- 
trate, “calculated to deceive,” as observed 
in the Stroud's Judicial Dictionary, implied 
something inherent in the deception and on 
the same reasoning ‘calculated to lead to the 
identification’ would not be just a mere clue 
that would [sic. not] without other extraneous 
assistance, lead to the identification of the 
child, but something which inherently with- 
out such assistance would lead to such 
identification. Applying that test, the learned 
Magistrate was of the opinion that there 
were a number of Parsi medical practi- 
tioners in Bombay, and he was not prepared 
to say that the particulars disclosed in that 
report would lead to the identification of 
child. On that ground he acquitted the 
respondent. 

The' words ‘calculated to lead to the 
identification* in S. 27B, which were inserted 
in the Bombay Children Act in 1935, seem to 
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have been borrowed from s. 39 of the English 


Act known as Children and Young Persons Act 
of 1933, where the words are that the Court 
may direct that no newspaper report of the 
proceedings shall reveal the name, address or 
school, or include any particulars calculated 
to lead to the identification, of any child or 
young person concerned in the proceedings. 
There is no legal definition of the words ‘cal- 
culated to lead to the identification’ and we 
have, therefore, to go to the dictionary mean- 
ing of the word 'calculated.’ In Oxford English 
Dictionary the word ‘calculated’ is stated to 
mean two things: firstly, reckoned, esti- 
mated, or thought out; secondly, fitted, suited, 
apt, that is, proper or likely to lead. The 
instance of the first kind is given as speak- 
ing with a calculated caution, and that of 
the second kind is given as disguises not 
calculated to deceive. In our opinion, the 
second meaning is more appropriate here, 
where ‘calculated’ is followed by the word 
‘to,’ and that also seems to us to be the 
intention of the Legislature. The intention 
is that the future of a child should not be 
marred by any report which is likely to 
lead to its identification. Applying that test, 
it seems to us that the material words in 
the report were likely to lead to the child’s 
identification, though not by a large section 
of the public, at least by the relations and 
friends of Dr. Talati’s family. We think, 
therefore, that the first report of 9th April 
comes within the wording of the section. In 
any case, there is no doubt that the second 
report of 29th April does come within the 
section, because the name of the father, 
Dr, Minocher M. Talati, which is given in 
the notice given by his lawyer is published, 
and it is also published in the editor’s note 
that the previous report had reference to 
the accused, Dr. Talati, mercilessly beating 
his five years old daughter with a sharp 
instrument. We may take it that the editor 
honestly thought that he was fulfilling his 
duties as a journalist in bringing to the 
notice of the public a very heinous crime 
committed by a medical practitioner against 
|his own daughter. We are not, however, 
concerned with his motive, however laud- 
able it may be, but with the object of the 
section, which aims at protecting the child 
against whom the offence is committed. Mr. 
Vimadalal, who appeared for the respondent 
in this case, has urged that the section must 
be construed strictly in favour of the sub- 
ject. But, in the present case, the subject is 
not merely the editor of the paper, who 
published the report, but also the child 
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against whom an offence is committed, and 
this Court has to look to the effect of the 
report, not only with reference to the editor, 
but also to the child about whom the report 
is made; and judging in that manner, we 
think the second report certainly comes 
within the prohibition. 

As regards sentence we were told at the 
last hearing that this report was published 
in some newspapers in Bombay, before it 
appeared in on 8th April. We, there- 

fore, adjourned the hearing of this case, in 
order to enable the respondent to file an 
affidavit, to prove that one or more reports 
of this incident were published. We now 
find from the facts deposed to in the affi- 
davit, which has been filed before us on 
behalf of the resjxjndent, that four days 
before the first report was published in 
that is to say, on 4th April a report 
of these criminal proceedings being initiated 
in the police Courts was published in the 
Bombay Sentinel. There the name of the 
father. Dr. Minocher Manekji Talati, was 
given, and it was stated that he was charged 
with the offence of mercilessly beating his 
four years old daughter. There is no doubt, 
in our opinion, that this report was certainly 
calculated to lead to the identification of the 
girl. On 3rd April there appeared in the 
Times of India a report, which, however, 
is quite general in its nature, relating to a 
medical practitioner giving a severe beating 
to his five year old daughter. That report 
seems to be entirely innocuous, but on 18th 
April when the hearing of the case against 
Dr. Talati was pending, there appeared in 
the Times of India a further report of this 
case in -which it was stated that : 

**A charge sheet had been filed in the Police 
Court against JDr. Minocher Manekji Talati aged 
40, a medical practitioner of Khetwadi, who ^3 , 
arrested on the allegation that he had caused in- 
juries to his five year old daughter, and ho was 
subsequently released on bail.** 

That report certainly comes within the 
words of the section. We do not know what 
considerations prompted the Government to 
launch these proceedings against the news- 
paper ^'Blitz" for an offence for which the 
Bombay Sentinel as well as the Times of 
India could have been also prosecuted ; but 
it does appear to us from the publication of 
the reports in these two papers that the 
identification of the girl who was involved 
in this case, must have been known to & 
wide section of the public, when the first re- 
port was published by the Bombay Sentinel 
on 4th April 1944, and to a still wider section 
of the t^ublio, when the Times of India 
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published the report on 18th April. The pub- 
lieation of these reports no doubt does not 
afford any justification for the offence 
itself. But, in our opinion, it does affect 
the question of punishment to be awarded 
to the present respondent, because, at the 
time when the first report was published 
the public was already aware of the inci- 
dent by its publication in the Sentinel ; 
and at the time of the second publication of 
the report, the Times of India's report of 
18th April had also been published. We 
think, therefore, that this is a mitigating 
factor in the matter of sentence. 

There is another reason also, which must 
be taken into consideration in awarding 
the sentence. This S. 27B appears in the 
Children Act, and it is not unnatural that, in 
the mind of the public, which also includes 
the class of the journalists, it is thought, 
though erroneously, that what was prohibit- 
ed was only a report connected .with any 
l^roceedings pending in a Children’s Court 
and not in any other Court. In this con- 
nexion, we might take an opportunity to 
note that the provisions of this section seem 
to be too wide and drastic as compared 
with those of the corresponding S, 39 in the 
English Act. In the latter section it is pro- 
vided that, in relation to any proceedings 
in any Court, which arise out of any offence 
against, or any conduct contrary to, decency 
or morality, the Court may direct that no 
newspaper report of the proceedings shall 
reveal the name, address or school, or in- 
clude any particulars calculated to lead to 
the identification of the child. It would thus 
appear that the discretion is left to the Court 
to prohibit the publication of any newspaper 
report. In our Act there is no such discre- 
tion left to the Court, and it applies to all 
reports connected with any offence, either 
by or against a child, and of any proceed- 
ings in any Court, It may be that the Legis- 
lature. in making this departure from the 
provision of the English law, might have 
thought that under the prevalent sentimental 
notions of Indian society with regard to 
children, it is better that such reports should 
be absolutely prohibited. Whatever that 
may be, we cannot help thinking that the 
section is expressed in too wide and general 
terms, and that the intention of protecting 
the interest of the child can well be achieved 
by restricting the scope of the offences in- 
cluded in this section to particular offences, 
which might have the effect of ruining the 
future welfare of the child, and leaving a 
■ discretion to the Court to allow the publica- 


tion of reports of other than those specified 
offences. In our opinion, an amendment to * 
that effect would sufficiently protect the 
interest of children. These circumstances 
lead us to take a lenient view of the offence 
with which the respondent is charged, and 
although, therefore, we set aside the order of 
acquittal made by the learned Chief Presi- 
dency Magistrate, and convict the editor of 
the offence under s. 27B, Children Act, we 
think that the ends of justice will be met by 
imposing on him a fine of Re. l only. Ac- 
cordingly, the respondent is convicted of the 
offence under s. 27B, Bombay Children Act, 
and sentenced to a fine of Re. l. 

v.B. Appeal allowed, 

[Case No. 25.] 
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Stone C. J. and Divatia J, 

District Local Board, Batnagiri — 

Appellant 

i V. 

Shantaram Bajaram and others — 

Opponents. 

Second Appeal No. 973 of 1942, with S. A. Nos. 
974 and 975 of 1942 and Civil Revns. Applns. Nos. 
208 to 213 and 626 to 645 of 1942, Decided 
on 13th April 1945, from decision of Dist. Judge, 
Ratnagiri, in Appeal No. 55 of 1942. 

(a) Bombay Local Boards Act (6 [VI] of 1923 

as amended by Act 23 [XXIII] of 1938), Ss. 72, 
104 -- Levy of Octroi — Suit for recovery of 
Octroi held not maintainable. ^ 

Before the 1938 amendments became operative, 
no written demands or notices or bills which could 
ratify sub-s. (2) of S. 104 were served, and hence 
the amount of octroi could not be recovered by 
distress under the subsequent sections of Ch. 8, 
because there was no demand and no delivery of 
a bill under S. 104. Accordingly the alternative 
procedure of suing the importer in a civil Court by 
virtue of S. 72 for recovery of octroi duty by obtain- 
ing a personal decree against him could not arise 
unless the machinery of S. 104 with regard to the 
giving of a bill, which is mandatory had been 
complied with. Even after the amendments of 
1938, the alternative procedure laid down in S. 72 
of suing the importer in a civil Court has no appli- 
cation to the case of an octroi. [P 120 C 2; 

P 122 C 1] 

(b) Legislature — Amendments. 

Method of making legislative amendments by 
correction slips intended to be stuck into unamended 
copies is deprecated. [p 121 C 1] 

(c) Taxation — Octroi duty — Difference 
between duty and tax stated. 

A tax can be and is usually imposed without 
difficulty on a person because he is the owner of 
some species of property such as income, a house 
or a motor car; whereas an octroi and customs duty 
though a tax, are limited in scope to a levy or duty 
on the import of goods or animals into some town, 
place or country or a levy or duty^on the goods or 
animals. As such the collection of the duty is 
effected at the point of entry either by refusing 
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entry or by seizure, or by penalties imposed on any 
person attempting to introduce the animals or goods 
and at the same time evading payment of the 
duty. There are obvious difficulties in imposing 
personal liability for such a duty, since it is the 
animals or goods in relation to location which 
causes the duty to arise and not property in rela- 
tion to ownership. [I-"* llS C 1, 2] 

S. S. Kavalekar — for Appellant. 

.1. G. Desai and P. S. Mahoankar — for 
Opponent 1 and other opponents respectively. 

Stone C. J. — These appeals and petitions 
concern an octroi imposed by the Local 
Board of Ratnagiri under the Bombay Local 
Boards Act, 1923. For convenience there has 
been called on together, Second Appeals Nos, 
973, 974 and 975 of 1942 and Civil Revisions 
Applications Nos. 20S to 213 both inclusive 
and G2G to G45 both inclusive, all of 1942. One 
of the twenty-nine cases so-called on comes 
from Devgad and the remainder from 
Malvan. Except in Civil Revision Applica- 
tions NOS, 208 to 213, the Local Board failed 
in the immediate Courts below. 

The right to impose an octroi ^was not 
seriously disputed in the Courts below, but 
in this Court the arguments have ranged 
over a more extensive field and it became 
clear at an early stage that there is a sharp 
distinction between octroi alleged to be pay- 
able before 22nd December 1938, and that 
alleged to be payable after that date. In the 
Courts below it was the method of collection 
of the octroi and in particular whether an 
action was maintainable for its recovery in 
the civil Courts which were principally in 
dispute. However, on the pleadings and the 
evidence the larger question, which has been 
argued before us, is clearly open. Therefore, 
before turning to the relevant statutory pro- 
visions and rules, it is necessary to say 
something about the nature of an octroi 
which, like a customs duty, has certain 
features which differentiates its nature from 
a tax. A tax can be and is usually imposed 
without difficulty on a i>erson because he is 
the owner of some species of property such 
as income, a house or a motor car; whereas 
an octroi and customs duty though a tax, 
are limited in scope to a levy or duty on 
the import of goods or animals into some 
town, place or country or a levy or duty on 
the goods or animals. As such the collection 
of the duty is effected at the point of entry 
either by refusing entry or by seizure, or by 
penalties imposed on any person attempting 
to introduce the animals or goods and at the 
same time evading payment of the duty. 
There are obvious difficulties in imposing 
personal liability for such a duty, since it is 


the animals or goods in relation to loea. 
tion which causes the duty to arise and 
not property in relation to ownership. The 
“octroi” is of French origin, and literally 
means “to authorise.” In the Oxford Dic- 
tionary it is defined as : “A tax levied on 
certain articles on their admission into a 
town (especially in France).” No such levy 
is known in England, though it is not un- 
common in certain other countries. In 
Belgium and Egypt it was formerly in force 
but its abolition was effected in 1870 and 1903 
respectively. No one has been able to sug- 
gest how the word came to be applied in 
India, except that it may have been used os 
appropriately descriptive of certain forms of 
levy anciently asserted. Whether an octroi 
can be correctly applied to a levy on goods 
or animals coming into a rural as opposed 
to an urban are a seems to be in, some doubt. 
In the article on octroi in the Enoyclo- 
pffidia Britannica it seems to be suggested 
that it might be. No mention of the word 
is to be found in either Stroud's Judicial 
Dictionary or in Wharton’s Law Lexicon, 
and it is not without significance to observe 
that in s. 192, City of Bombay Municipal 
Act, 1888 , levies on goods coming into the 
City of Bombay are called ‘town-duties’. 
To impose such a levy on goods or animals 
entering a country district obviously pre- 
sents great difficulties in its collection, unless, 
either i)ersonal liability can be validly and 
effectually attached to some person in rela- 
tion to the goods and animals imported, or 
unless a very extensive army of officials is 
to be maintained to guard many miles of 
marine and rural boundary. 

If the right to impose an octroi exists in 
a Local Board, its origin must be the crea- 
ture of statute as also must be, if it exists, 
the right to enforce personal liability on 
some person not in phj'sical possession or 
control of the goods or animals at the time 
when they attract the duty by an attempt 
being made to introduce them across the 
frontier or boundary. By s. 80 A, Govern- 
ment of India Act, 1919, and the sanction 
given thereunder by R. 8 of the Scheduled 
Taxes Rules, a Provincial Legislature is em- 
powered to make and take into consideration 
any law imposing, or authorising any local 
authority to impose, for the purposes of such 
local authority, any tax included in soh. 11 

to those rules. This schedule is as follows : 

‘‘SCHEDULE II. 

(In this Schedule the word 'tax* includes a oess 

rate duty or fee), 

(1) A toll. (2) A tax on land or l\nd valaea. (8) A 
tax on bnildinga. (4) A tax on vehicles or boats, (5) 
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A tax on animals. (6) A tax on menials and domestic 
servants. (7) An octroi. (8) A terminal tax on goods 
imported into, or exported from, a local area, save 
\7here such tax is first imposed in a local area in 
•which an octroi was not levied on or before the 6th 
July 1917. (9) A tax on trades, professions and 
callings. (10) A tax on private markets. (11) A tax 
imposed in return for services rendered, such as — 
(a) a water rate, (6) a lighting rate, (c) a scaven- 
ging, sanitary or sewage rate, (d) a drainage tax, 
(e) fees for the use of markets and other public 
conveniences.” 

The Bombay District Local Boards Act, 
1923, is the enabling Act of the Provincial 
Legislature and this Act is in effect saved 
from repeal on the coming into operation of 
the Government of India Act, 1935, by s. 143 
of the Act. Section 99, Bombay Local Boards 
Act, empowers District Local Boards subject 
to the preliminaries and sanctions therein 
mentioned to impose for the purposes of that 
Act a tax other than a toll which the Pro- 
vincial Government could impose. Sub-sec- 
tions (1) and (2) of S. 100 are as follows : 

Every district local board shall, before im- 
ppsing a tax, by resolution passed at a meeting of 
the board — (a) select a tax which may under S. 99 
be imposed; and (6) approve rules describing the tax 
select^ ; and shall in such resolution and in such 
rules specify ; (c) the class or classes of persons or 
of property, or of both, which the district local 
board desires to make liable, and any exemptions 
which it desires to make; (d) the amount for which, 
or the rate at which it is desired to make such 
classes liable ; and (e) all other matters which the 
Provincial Government may require to be so speci- 
fied. 

( 2 ) When such resolution has been passed, the 
District Local Board shall publish the rules with a 
notice in the form of Schedule B prefixed thereto.” 

Sub-section (3) of S. 100 provides for ob- 
jecfcioi^being taken by an inhabitant of the 
district. Section 101 is as follows : 

“The Commissioner may either refuse to sanc- 
tion the rules submitted, or may return them to 
the District Local Board for further consideration, 
or if no objection, or no objection which is in his 
opinion sufficient, was made to the proposed tax 
within one month from the publication of the said 
notice, may sanction the said rules either — 

(a) without modification, or 

(b) subject, as he deems fit, 

(i) to such modifications not involving an in- 
crease of the amount to be imposed, or (U) to such 
conditions as to the application within the district 
to any purpose or purposes of this Act specified in 
Buoh GonditloDB of the whole or any part of ^the 
proceeds of such tax.” 

Aa appears from the judgment of the 
learned District Judge in the appellate 
Court below, the Ratnagiri District Local 
Board considered that the natural bounda- 
ries of their district placed them in a pecu- 
liarly favourable position for the levy of an 
octroi, provided they could enlist the assis- 
tance of the customs authorities, who 
already had in operation customs control of 


the District’s principal boundary which lies 
on the sea. That assistance was offered and 
accordingly in 1927 the Ratnagiri District 
Local Board took up the matter of the im- 
position of an octroi; but Government were 
doubtful of the wisdom of such a step and 
it was not until 1929 that the Local Board 
obtained sanction for its proposed octroi 
rules. The sanction of Government to the 
imposition of the tax was, however, expres- 
sed to be as an experimental measure and 
was given for three years only. By the 1929 
rules no attempt was made to impose 
personal liability for the octroi, the duty 
being in effect collected by nakedars at the 
supposed points of entry. In effect the 1929 
octroi rules set up a machinery similar to 
that laid down for the collection of customs 
duty under the Sea Customs Act of 1878. 
The 1929 rules make it clear that the octroi 
was on animals and goods brought within 
the octroi limits for consumption, use or 
trade therein and that the duty only arose 
on import, that is to say on crossing the 
octroi limits and, except under special 
arrangement under the provisions in con- 
nection with goods exported after import, 
the duty was to be paid to the nakedar “at 
the time of import on his tendering the im- 
ix>rt bill for the same.” The effective deter- 
rent by which the octroi was collected was 
provided by sub-r. 8 (3) which is as fol- 
lows : 

‘‘Every Nakedar appointed under these rules 
and bye-laws shall require every person, importing 
goods, to comply with the provisions of these rules 
and bye-laws, and if on demand, the said person 
refuses to permit an inspection of goods or to pay 
the amount leviable thereon, the Nakedar shall, 
unless there be any special reason to the contrary, 
seize any part of the goods to be imported of suffi- 
cient value to defray the amount of octroi, and if 
the amount of tax remains undischarged for 
twenty-four hours, with the cost arising from such 
seizure, the case shall be referred to the President 
of the Taluka Local Board within whose jurisdic- 
tion the Naka is situate. The said President should 
then take action as laid down in S. 116 (3) (4) (5) 
Bombay Local Boards Act. When, however, any 
article seized is subject to speedy and natural decay 
or when the expense of keeping it, together with 
the amount of octroi chargeable, is likely to 
exceed its value the Nakedar shall proceed accord- 
ing to S. 116 (2) (3) (4) (5).” 

Section 116, Bombay Local Boards Act, 
1923, and indeed the whole of chap. 8 which 
is headed “Collection of Taxes” was, before 
the 1938 amendments, completely silent as 
to an octroi. Section 116 provided for the 
collection of tolls by seizure and sale of the 
goods or animals imported without payment 
of the toll, it does not aim at imposing any 
personal liability for which action could be 
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taken in a civil Court. The sanction for the 
imposition of the octroi, originally limi^ to 
three years, was extended by the Provincial 
Government from time to time. However, 
it was not long before trouble arose in the 
collection of the octroi duty which appears 
to have raised opposition often of a violent 
character. The learned Judge in the Court 
below has set out in paras. 31 to 39 (both 
inclusive) of his judgment an account of 
some of the disputes and the civil and crimi- 
nal proceedings by which they were followed. 
The practical difficulty in enforcing the levy 
of the octroi was made abundantly clear by 
these disputes and xjroceedings and an at- 
tempt was made to stop the gap by changing 
the octroi rules. Accordingly there were 
sanctioned by the Commissioner under s. 100 
of the Act what have been referred to in this 
Court as “the 193G Revised Octroi Rules.” By 
them there was introduced a vital change, 
the object of which appears to have been to 
impose personal liability on the owner of the 
goods or animals irrespective of whether he 
was in charge of them when the octroi duty 
arose by virtue of their crossing the frontier. 
By Rule 2, which is a dehnition clause, 
“import” means the conveying into the octroi 
limits from any other area and ipcludes such 
conveying through the agency of the Post; 
"importer” means the owner of, and includes 
any person in actual charge of, goods at the 
time of their import. Rule 4 which purports 
to impose the octroi in terms affixes liability 
on the importer which by the definition 
clause includes the owner and is as follows : 

“4. Subject to the exemptions and provisions 
hereinafter expressly specified, an importer of the 
goods described in ScU. B shall on the import of 
any such goods pay to the Board on octroi at the 
rates specified in Sch. B.” 

Sub-section 10 (l) of the new rules in 
substance takes the place of sub-r. 8 (3) of the 
1929 rules, but the expression "every person 
importing goods” in the 1929 Rules is now 
replaced by "every importer” which by virtue 
of the new definition clause now includes 
every owner. The persons in fact sued in the 
cases before us are the owners of the goods 
or animals and not the person in whose actual 
charge they were when the boundaries of 
the Ratnagiri district were crossed. It may 
be that in some cases the owners were the 
same persons as the men in charge, but there 
is no evidence about this at all, and the onus 
to show that they have sued the right persons 
is on the Board. As I have already pointed 
out, S. 116, Bombay Local Boards Act, 1923, 
before its amendment, was completely silent 
W'ith regard to the imposition of an octroi. 


In my judgment, assuming that the incor- 
poration of the machinery for the enforc^ 
ment by seizure and sale set up by S. 116 in 
the case of a toll was validly applied by the 
1929 Octroi Rules and the 1936 Revised 
Octroi Rules to an octroi, new R. 4 in the 
1936 Revised Octroi Rules, which sought to 
impose personal liability on persons not 
necessarily in charge of the goods or animals 
at the time when the liability for octroi 
arose, cannot be enforced. The fundamental 
statutory power and the consequential right 
to impose taxes expressly permits the levy 
of an octroi, a peculiar type of duty the 
nature of which I have already referred to, 
and which is one the very character of which 
cannot involve any one in personal liability 
who does not actually cause the duty to 
arise. It does not necessarily follow that 
either the consignor or the consignee is such 
a person. There can, I think, be little doubt 
that some such difficulty must have been 
realised by the Provincial Government, since 
by the Bombay Local Boards (Amendment) ✓ 
Act, being Act no. 23 [xxiii] of 1938. the 1923 
Act was amended for the express purpose of 
including an octroi and by laying down the 
method of its collection. However, the short 
answer to all the cases before us in so far as 
they are concerned with the collection of 
octroi before 22nd December 1938. is that 
S. 104 which heads chapter vin of the 
1923 Act before its amendment provided 
that when any amount, not being payable on 
demand on account of a toll, is claimable as 
an amount which is imposed in th^ district 
shall have become due, 

“the distriot local board shall, with the least practi- 
cftblo delay, cause to be presented to the person 
liable for the payment thereof a bill for the sum 
claimed as due." 

By Bub- 3 , (2) it is provided what every such 
bill shall specify, and this includes inter alia 
'the liability incurred in default of payment. 
It is not disputed that before the 1938 amend- 
ments became operative, no written demands 
or notices or bills which could ratify this 
sub-section were served. Therefore, it is 
clear that the amount of this octroi, assuming 
the validity of its imposition, could not be 
recovered by distress under the subsequent 
sections of Chap. VIII. becaus-y there was no 
demand and no delivery of r* bill under S. 104. 
Accordingly the alternative procedure of 
suing in a civil Gourt by virtue of S. 72 ooidd 
not arise unl<!&3 the machinery of S. 104 wit^ 
regard to the giving of a bill, which is 
mandatoyy, had been complied with. The 
Local therefore, fails in these appeals 
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and revision applications in so far as the 
amounts claimed arose before 22nd December 
1938. I will now proceed to consider the 
position after the coming into operation of 
the 1938 amendments. In the first place S. 99 
is amended by inserting after the word ‘toll’ 
where it occurs for the second time in that 
section the words ‘or octroi.’ This has the 
effect of putting into the proviso an octroi 
as a tax which shall not be levied for the 
passage of troops, the conveyance of Govern- 
ment stores or of any other Government 
property and makes it clear that the Pro- 
vincial Government regarded an octroi for 
the purposes of the Bombay Local Boards 
Act, 1923, as amended in 1938, as a tax 
although it was not previously mentioned in 
the sections of that Act. Section 1 of the 
amending Act is as follows ; 

"4. In cl. (b) of sub-s. (1) of S. 104 of the said 
Act, after the words, ‘on account of’ the words ‘an 
octroi or’ shall be inserted.” 

But the words ‘on account of’ twice appear 
in cl. (b) of sub-s. (l) of s. 104, once in the ex- 
ception and once in the substantive part of the 
section. Two copies of the amended statute 
were handed up to this bench. In one of 
them the words ‘an octroi or* had been in- 
serted after the words ‘on account of’ where 
they first appear and in the other copy after 
the words ‘on account of’ where they secondly 
appear in the section. In both cases the 
section as thus amended reads correctly in 
point of form and grammar, though the 
resultant sense is very different. Carelessness 
in legislative drafting of this character is 
liable to bring the law into great confusion, 
and this case clearly demonstrates how 
desirable it is, when sections of a Provincial 
Act are subsequently amended, for the whole 
amended section to be re-enacted in its 
amended form or for prints of the Act in its 
amended form to be speedily available. The 
great inconvenience attendant upon the 
present method of making legislative amend- 
ments by correction slips intended to be 
stuck into unamended copies is but too 
well-known in this Court. In this case in 
-order to settle what was the intention of the 
Legislature we sent for the King’s printer’s 
copy of the Act as amended and from it, it 
appears, that the inserted words are to bo 
placed after the words ‘on account of’ where 
■they first occur in the old section. Accord- 
ingly the result is that S. 104 had no appli- 
cation at all to an octroi. So that the detailed 
bill as therein specified no longer has to be 
presented. The position is in fact now dealt 
■with by certain new sections, viz.; ss. lb2A, 
1946 B/16 & 17 


102B, 115A, 115B and 1150 and the amend- 
ments made to s. 116 and new 116A. New 
S. 102A provides for the collection of octroi 
by one public body on behalf of another. 
Section 102B is as follows : 

‘‘A district local board when submitting to the 
Commissioner for sanction a proposal for the im- 
position of octroi shall, after observing the require- 
ments of sub-ss. (2) and (3) of S. 100, include in 
such rules provisions for fixing octroi limits and 
stations; providing for the exhibition of tables of 
octroi; regulating, subject to any general or special 
orders which the Provincial Government may 
make in this behalf, the system, under which 
refunds are to be made on account thereof when 
the animals or goods on which the octroi has been 
paid, or articles manufactured wholly or in part 
from such animals or goods, are again exported, 
and the custody or storage of animals or goods 
declared not to be intended for use or consumption 
within the area of the board; and prescribing a 
period of limitation after which no claim for refund 
of octroi shall be entertained and the minimum 
amount for which any claim to refund may be 
made.” 

Section 115A (l) provides that a person bring- 
ing into or receiving from beyond the octroi 
limits of a district local board any animal 
or goods on which octroi is payable shall 
permit inspection and examination and com- 
municate information as therein mentioned, 
and sub-s. (2) provides a power of search. 
New s. 115B is as follows : 

“An officer demanding octroi by the authority of 
the district local board shall tender to every person 
introducing or receiving anything on which the tax 
is claimed, a bill specifying the animal or goods 
taxable, the amount claimed, and the rate at ^ich 
the tax is calculated.” 

Section 116G provides a penalty for the eva- 
sion of the payment of octroi of ten times 
the amount of the duty or Es. 50 whichever 
is greater. Then comes old S. 116 (1) in its 
amended form : 

“In the case of the non-payment on demand of 
any octroi or toll leviable by district local board 
the person appointed to collect such octroi or toll 
may seize any animal or goods on which octroi is 
leviable or vehicle or animal on which the toll is 
chargeable or any part of its burden, which is of 
sufficient value to satisfy the demand, and may 
detain the same. He shall thereupon give the 
person in possession of the property seized a list of 
the property together with a written notice in the 
form of Schedule E that the said property will be 
sold as shall be specified in such notice.” 

And the remaining sub-sections of this sec- 
tion provide the xK>wer to sell the property 
seized, for the release of property on pay- 
ment and certain provisions with regard to 
the sale and how any surplus is to be dealt 
with. Section 116A is also new and that 
provides a special power for the Local Board 
to keep current accounts with any person, 
firm or public body instead of requiring 
payment 
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“at the time when the animals or goods in respect 
of which the octroi is leviable are introduced within 
the octroi limits.” 

It is submitted by Mr. A. G. Desai on behalf 
of the various owners that in order for the 
Local Board to sue in a civil Court in res- 
pect of an octroi, personal liability to pay 
must have been in some way imposed on 
the persons sued and that S. 72 of the Act 
is the only section which makes any provi- 
sion that 

“the district local board may sue in any Court of 
competent jurisdiction the person liable to pay the 
same.” 

This provision is alternative and only ap- 
plies 

“in lieu of proceeding by distress and sale, or in 
case of failure to realise by so proceeding the whole 
or any part of any amount recoverable under the 
provision of Chap. VIII or of any compensation, ex- 
penses, charges or damages award^ under this 
Act.” 

Now, except for s. 116A which has no ap- 
plication to any of the cases before us, none 
of the new sections or the amendments to 
the old ones introduced by the 1938 Amend- 
ing Act provides for the levy of a distress. 
Section 116 as amended is in respect of 
seizure of the goods or animals in respect 
of which duty arises and is limited to those 
goods and animals, whereas the power to 
levy a distress and consequent thereon are 
contained in ss. 105 to 111 of the Act and 
apply to any movable property of the per- 
son named in the warrant. Mr. Eavalkar 
on behalf of the District Local Board is un- 
able to suggest that those sections or any 
other empower the Local Board to distrain 
any movable property generally of any 
person in respect of unpaid octroi. That 
being so, it is clear that the alternative pro- 
cedure laid down in s. 72 of suing in a civil 
Court has no application to the case of an 
octroi. The result is that in all the cases aris- 
ing after 22nd December 1938, the District 
Local Board also fails in these civil suits. 

I desire to add that in deciding this case, 
we have not taken into consideration an 
argument that was adumbrated in this 
Court, viz., that as s. 143, Government of 
India Act, 1936, only protects taxes lawfully 
levied before 1st April 1937, under a law in 
force on ist January 1936, the whole effect 
of the 1968 amendments are inoperative 
because that Act did not come into opera- 
tion until 22nd December 1938, by which date 
it was too late for the Provincial Govern- 
ment to legislate otherwise than by virtue 
of List II and List ill of the Seventh Sche- 
dule to the Government of India Act, 1986, 
in which there is no mention of an octroi, 


though item 49 of List n is in respect of 
“cesses on the entry of goods into a local 
area for consumption, use or sale therein." 
"We express no opinion on this question. The 
costs must follow event. 

Divatia J. — The common question arising 
for decision in all these matters is whether 
the plaintiff Local Board is entitled to 
maintain the suits under s. 72, Bombay 
Local Boards Act, 1923, for recovery of 
octroi duty for personal decrees against the- 
defendants. It may be assumed for the pur- 
pose of these suits that the Local Board is 
competent to recover octroi from persons- 
who bring the goods or the animals within 
its jurisdiction. The only question is whe- 
ther for the non-payment of the octroi at 
the naka^ the power of the Board is merely 
to seize the goods or also to file a suit 
against their importers. In chapter vm, 
Bombay Local Boards Act, relating to the 
collection of taxes as it stood before the 
amendment of 1938 the octroi duty was not 
mentioned as one of the taxes to bo collected.. 
Section 72 applies to amounts recoverable 
under chapter viil, and it also appears that 
no written demand or bills were issued under 
S. 104, before the amendment. It follows, in 
my opinion, that S. 72 would not apply to 
the levy of octroi and no suit could be bled 
against the defaulters. 

Even after the amendment of 1938 when 
the term “octroi” was introduced in several 
sections in chapter vui, it appears from the 
authorised publication of the amended Aob 
that in S. 104 (l) (b) octroi is included 
along with toll in the amount not being 
payable or demanded and is thus an excep- 
tion to the provisions for presenting bills 
to the persons liable for the payment. The 
subsequent sections in the same chapter, 
with the exception of s. 116A, where the 
word octroi is added do not relate to per- 
sonal liability. It is under S. 116A wi^oh 
provides that the Local Board may instead 
of requiring payment of potroi at the ndka 
maintain current account with any person, 
mercantile brm or public body ^d such 
account may be settled and paid for at 
intervals. It is further provided in that 
section that any amount so due at the 
expiry of any such interval shall, for the 
purpose of chapter vni, be deemed to be 
recoverable in the same manner as an 
amount claimed on account of any tax 
recoverable under that chapter. This shows 
the intention of the Legidature that it is 
only in a case where such current aocount 
is kept that the amount is recoverable under 
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chapter vill and not otherwise, because 
octroi duty is excepted from the provisions 
of S. 104 imposing personal liability of im- 
porters to whom the bills are presented. As 
a result, s. 104 will apply only to cases 
where current account is maintained. Section 
72 will, therefore, apply to cases falling under 
s. 116A but not to any other cases where 
octroi duty is payable. There is also some 
force in the contention of Mr, Desai for the 
respondent that in cases of octroi duty to 
be collected under chapter vill the duty is 
not leviable by distress and sale but by 
seizure and sale. Section 72 applies to pro- 
ceeding by distress and not by seizure. For 
these reasons, I am of the opinion that even 
after the amendment of the Act in 1938 the 
Local Board has no power to file the suits 
in all these matters under s. 72 of the Act. 
Rule 8 framed by the Board is thus ultra 
vires. I, therefore, concur in the order pro- 
posed by the learned Chief Justice. 

R* K- Order accordingly. 


[Case No. 26.] 
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Lokur and Gajendragadkar JJ, 

Pariah Bawaji Jivaji — Appellant 



Bai Suraj and others — Respondents. 

First Appeal No. 62 of 1940, Decided on 23rd 
March 1945, from decision of Civil Judge (Sr. 
Division), Nadiad, in Special Suit No. 6 of 1936. 

(a) Hindu law — Adoption — Adoption by 
regenerate unchaste widow, if effected formally, 
is valid. 

The purpose of an adoption by a widow is the 
continuity of the family line and the spiritual bene- 
fit of her deceased husband who cannot be deprived 
of the benefit for the widow’s unchastity. A widow, 
therefore, of the regenerate classes, though unchaste 
or otherwise irnpure, can make a valid adoption 
provided she performs the physical act of taking 
the boy in adoption and delegates the performance 
of the necessary religious ceremonies to some one 
and those ceremonies are duly performed by him 
formally going through the ceremony: 5 Beng! 
L. E. 362, Dissent; (’21) 8 A. I. E. 1921 Bom. 
301, Discussed. fp i26 C 11 

Hindu Law — 

(’40) MuUa, Page 531. S. 466. 

(’38) Mayne, Page 207, Note 144, 

(b) Hindu law — Adoption — yVidow can dele- 
gate performance of ceremonies,— Presump- 
tion of delegation by woman, of ceremonies in 
adoption, which she herself cannot legally 
perform. 

A widow can validly delegate the performance 
of religious ceremonies on her behalf to some one 
who can legally perform them. This delegation 
need not be express and when it is said that a 
woman performed all the necessary ceremonies at 
the time of an adoption, it is to be presumed that 
those which she could not personally perform were 


duly performed by some one on her behalf; (’42) 
29 A.I.E. 1942 Bom. 12, Foil. [P 124 C 2; 

P 125 C 1, 2; P 126 C ij 

Hindu Law — 

(’40) Mulla, P. 545, S. 490 (1), P. 546, S. 490 (3). 

t’38) Mayne, Page 253, S. 184. 

J. C. Shah and N. C. Shah — for Appellant. 

B. G. Thdkor — for some of the Kespondents. 

Lokur J. — This appeal raises an impor- 
tant question-as to the validity of an adop- 
tion by an unchaste widow among the three 
regenerate classes. The suit out of which 
this appeal arises was filed by the three 
minor daughters of one Bawaji Jiwaji 
through their next friend, Abhesing, for a 
declaration that the adoption of defendant 1 
by defendant 2 is invalid and that the 
alienations of Bawaji’s property by defen- 
dant 1 are ineffective. Bawaji died about 
the year 1928 leaving behind him his three 
minor daughters and his widow Baiji, defen- 
dant 2, and a minor son named Bhika who 
died in his infancy. J^efendant 2 is said to 
have been living in illicit intimacy with 
defendant 3 and she claims to have taken 
bis son, defendant 1, in adoption. After his 
alleged adoption defendant 1 alienated 
Bawaji’s property to defendants 4 to 8. 
Hence the minor plaintiffs filed this suit 
through their next friend to have those 
alienations set aside alleging that defendant 1 
was not the validly adopted son of Bawaji, 
that there was no adoption in fact, and that 
even if Baiji took him in adoption, it was 
invalid by reason of her unchastity. During 
the pendency of the suit, plaintiffs i and 2 
attained majority and they elected not to 
proceed with the suit. Hence the suit was 
proceeded with only on behalf of minor 
plaintiff 3. Defendant 1 also died during the 
pendency of the suit and his widow Bai 
Suraj was brought on record as his legal re- 
presentative. She contended that her husband 
had been taken in adoption by defendant 2 
and that the adoption was valid. Defen- 
dants 2 and 3 remained absent and put in no 
written statement. The other defendants 
contended that Bai Baiji, defendant 2, had 
taken defendant 1, Sursing, in adoption with 
all religious ceremonies and that, therefore, 
the plaintiffs had no right to the declaration 
sought for. The lower Court held that the 
factum of the adoption of defendant 1 by 
defendant 2 was proved, and that although 
it might be held that defendant 2 was 
unchaste and was living with defendant 3 
since 1931, yet the adoption was not invah'd 
on that ground. The suit was, therefore, 
dismissed with costs and plaintiff 3 has pre- 
sented this appeal through her next friend. 

/ 
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There is ample evidence to prove the 
factum of defendant I’s adoption. The adop- 
tion is alleged to have taken place on 1st 
May 1930, in the presence of three priests 
and several villagers. Daita homa was 
performed and the acts of giving and taking 
took place in front of the house of defen- 
dant 2. Dalsukhram who officiated as the 
priest on the occasion describes the details 
of the ceremony. He says that in his presence 
defendant 3 offered his son in adoption to 
defendant 2 and that she accepted the offer 
and took defendant 1 in adoption in the 
presence of several Brahmans and other 
villagers. ^Two other witnesses Someshwar 
and Manishankar have also deposed to the 
same effect; They assisted Dalsukhram in 
the performance of the ceremony and acted 
as Varuna-Brahmans, They too stkte that 
defendant 3 gave defendant l in adoption 
and defendant 2 took him in adoption in their 
presence. Chorashi^nner was given on 
that day to all the Brahmans of the village. 
Somabhai and Shivabhai swear that such a 
dinner was given. They were not present at 
the time of the ceremony but they state that 
a dinner was given on account of the ad- 
option of defendant 1 by defendant 2. At 
the time of adoption a group photograph 
was taken and the photographer has been 
examined to prove it. It shows defendant 3 
giving his son, defendant l, in adoption to 
defendant 2. In the photograph appear the 
three plaintiffs, the priest and defendants 1 
to 8. The plaintiffs* next friend was asked to 
identify these persons in the photograph, but 
he evaded it by saying that he was unable 
to identify any person in the photograph. 
On 29th May 1930, a formal deed of adoption 
was executed by both defendants 2 and 3 
and was registered. Thus every possible pre- 
caution was taken to see that the evidence 
regarding the factum of adoption was com- 
plete. When both the giver and the taker 
were ready to complete the adoption, there 
was no reason why any essential part of the 
ceremony should have been omitted. The 
learned Subordinate Judge who examined the 
witnesses was satisfied that they were stating 
the truth and held that defendant 1*8 ad- 
option by defendant 2 was duly proved. We 
agree with ’that finding. 

Although there is no clear evidence to 
prove the criminal intimacy between defend- 
ants 2 and 8, yet from the various circum- 
stances brought on record, especially from 
the fact that defendants 2 and 8 were living 
together in a field near Pandoli, and that 
since they left the village in 1931 they are 


living together to this day, the learned Sub- 
ordinate Judge has come to the conclusion 
that they must have been living in criminal 
intimacy. It is true that they have not come 
forward to give evidence in this case. The 
obvious reason is that they are no longer 
interested in supporting the adoption as the 
adopted son has alienated all the property 
which had come to him as Bawaji*3 adopted 
son. Moreover they are said to be living in 
Cambay State and their presence could not 
be enforced. In these circumstances the fact 
that they have not come forward to give 
evidence in this case is of little consequence; 
but assuming that they are living in Criminal 
intimacy and that at the time of the alleged 
adoption defendant 2 was unchaste, we still 
find that defendant l*s adoption by her can- 
not be held to be invalid on that ground. 


The parties are Girasia Rajputs or Ksha- 
triyas, belonging to one of the three regenerate 
classes. In 5 Beng. L. R. 362^ it was held by 
Norman J. (sitting singly) that an unchaste 
widow could not make an adoption even 
though she might be acting under an express 
authority from her husband, but in 45 Bom. 
459^ this Court has held that a Sudra widow, 
though unchaste, can make a valid adoption. 
Mr. Shah, on behalf of the appellant, con- 
tends that in the case of Shudras no datta^ 
homa is necessary, and therefore, even 
though the adopting widow is unchaste, she 
can make an adoption. It is only the religious 
ceremonies that an unchaste woman cannot 
perform, and as no such ceremonies are 
required among the Shudras, there is no bar 
to her making an adoption. But in the case 
of a widow belonging to one of the three re- 
generate classes, when the boy to be adopted 
is not of the same gotra, datta-homa is es- 
sential to complete his adoption, and as an 
unchaste widow cannot perform it, she is 
incapable of adopting such a boy. This con- 
tention, however, cannot be upheld, since 
a widow can delegate the performance of 
the ceremonies to another, and as held in 48 
Bom. L. R. 920,® where the performance of 
the ceremonies of the adoption was delegated 
by the widow to somebody who could per- 
form them, the oircumstanco that she was 
unchaste at the time of the adoption does 
not invalidate the adoption. In 29 Bom. 


1. (*70) 5 Beng. L. K. 862, Sayamalal Datt v* 
Saudamini. D^. 

2. (*21) 8 A. I. R. 1921 Bom. SOI : 45 Bom. 459 : 
69 I. 0. 800, Basvant Moshappa v. Mallappa 
Eallappa. 

3. (*42) 29 A. I. B. 1942 Bom. 12 ; 198 I. 0. 483: 
48 Bom. L. B. 920, Bamu Bala v. Jana Dala. 
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590,^ an untonsured Brahman widow had 
taken a boy in adoption and the homa had 
been perfbrmed by her relative at her 
instance. In upholding the adoption Ranade 
J. observed {page 593) : 

“there is nothing surprising ... in her . . . asking 
her elderly relation to complete the homa and other 
religious portion of the celebration, which, indeed, 
as a woman, she could not directly take on herself 
to perform.** 

The purpose of an adoption by a widow 
is the continuation of the family line and the 
spiritual benefit of her deceased husband, and 
it would be hard that her impurity or want 
of chastity should deprive him of the benefits, 
which, according to Hindu ideas, accrue to 
him from the adoption. It may now be taken 
as well-settled that a widow of one of the 
three regenerate classes, though unchaste or 
otherwise impure, can make a valid adoption, 
provided she performs the physical act of 
taking the boy in adoption and delegates the 
performance of the necessary religious cere- 
monies to some one and those ceremonies 
are duly performed by him. Mr Shah, how- 
ever, contends that there is no evidence in 
this case that defendant 2 thus delegated the 
performance of the religious ceremonies to 
any of the priests who were present there. 
He relies upon the assertion made by defen- 
dants 4 and 8 in their written statement that 
defendant 2 adopted defendant l' after per- 
forming all the necessary ceremonies. It 
appears that this question was never raised 
during the trial. The case in 43 Bom. L. R. 
920^ had not then been reported and the 
question of delegation of the performance of 
the religious ceremonies was not mooted. 
The officiating priest, Dalsukhram, stated in 
his examination-in-chief that the homa was 
performed and the cocoanut was offered to' 
the sacrificial fire, but no question was put 
to him in his cross-examination as to who 
offered the cocoanut or who performed the 
homa. The other priest, Manishankar, who 
acted as the Varuna-Brahman, described the 
ceremony as follows : 

“Defendant 3 holding the hand of defendant 1 
and placing it in that of defendant 2, said that 
defendant 1 was her son since then. Defendant 2 
placed defendant 1 in her lap and said that defen- 
dant 1 was since then her son. Shastric ceremony 
was made. Cocoanut was offered in homa. Photos 
were taken.** 

The first two sentences are in the active 
voice showing who held the hand of defen- 
dant 1, who placed the hand of defendant 2 
and who took the boy in adoption, whereas 
the other sentences regarding the ceremony, 
the offerin g of a cocoanut, etc., are in the 
4 . (*98) 22 Bom. 590, Lakshmibai v. Ramcbandra. 


passive voice. The witness was asked no 
questions on these points in the cross-exa- 
mination. Thus there is nothing in the evi- 
dence to indicate that defendant 2 herself 
performed the religious ceremonies or offered 
oblations to the sacrificial fire. In fact 
women of even the regenerate classes are 
incompetent to perform personally such 
ceremonies or to offer oblations, whether 
they are chaste or unchaste. According to 
Manu (chap, 9, verse 18) 

I ’’ that is to say, ‘for 

women there can be no rite with sapred texts; 
so is the law settled.’ In Vyavahara 
Mayukha also Nilkanth, dealing" with adop- 
tion, says : 3TP? 

(3T. ’-<!.). 

“flven a woman is entitled like the Sudra to 
adopt, since there is a text ‘women and Sudras 
have the same rules of conduct’ (prescribed for 
them). Vasistha (Db. S. 15, 2-9).’* S. IV. 5.15, MM. 
Kane’s Translation, p. 115. 

Golapchandra Sarkar says in his Hindu 
Law of Adoption, Tagore Law Lectures, 
2nd Edn., page 381, as follows : 

“Sudras and women labour under the same 
religious disability, and the necessary logical con- 
sequence of the ruling that homa is not essential 
to an adoption made by a Sudra, would be that it 
is not necessary ^so in an adoption by a widow of 
a Brahman or an^other regenerate person, for she, 
like a Sudra, can neither recite the Vedic prayers 
nor personally perform the horna. And the reli- 
gious ceremonies should, therefore, be dispensed 
with in her case for the same reasons as in the 
case of Sudras.’’ 

It is not necessary to go so far as to say 
that datta-homa is not at all necessary in 
the case of an adoption by a widow of one 
of the three regenerate classes, but as pointed 
out in 43 Bom. L. R. 920,^ such homa can be 
performed by some one else by delegation. 
In Sarkar’s Hindu Law, 8th Edn., page 195, 
the learned author says : 

“Widows, like Sudras, can perform the homa 
rite vicariously through the sacerdotal priests. Tho 
sacred texts are omitted if women or Sudras per- 
form any religious ceremony, ( ^ 

)” 

It is well-known that women, even of one 
of the three regenerate classes, never perform 
a sacramental rite or a homa personally at 
any religious function, and if it is to be per- 
formed, they merely pronounce the vow 
( and delegate its performance to a 

priest : ^ ^ 

^ 

This delegation need not be express, and 
when it is said that a woman performed all 
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the necessary ceremonies at the time of an 
adoption, it is to be presumed that those 
which she could not personally perform were 
duly performed by some one on her behalf. 
The evidence in this case shows that homa 
was performed, and as no witness says that 
defendant 2 herself performed the homa or 
offered oblations to the sacrificial fire, it 
must be presumed that the homa was duly 
performed, that is to say, performed by 
some one at her instance. The plaintiff has 
nowhere alleged that the adoption is invalid 
as the homa was not properly performed. 
Even in the memorandum of appeal it is not 
stated specifically that defendant 2 herself 
l^erformed the homa or other rituals essential 
to the adoption, and that on that ground the 
adoption is invalid. In these circumstances 
we must hold that the adoption and (the 
necessary ceremonies were properly per- 
formed and that the adoption is valid. The 
appellant is, therefore, entitled to no relief 
in this case and the appeal is dismissed with 
costs. 

v.B. Appeal dismissed. 


[Case No, 27.] 

A. 1. R. (33) 1946 Bombay 126 

Sen J. y 

Laxmappa Qoneppa — Appellant 

V. 


Bhimappa Goneppa and others — 

Respondents. 

Second Appeal No. 261 of 1942, Decided on 28th 
March 1944, from decision of Dist. Judge, Dhar- 
war, in Appeal No. 43 of 1940. 

Registration Act (1908). S. 17(1) (b) — Docu- 
ment, if intended to be part of transaction of 
partition, requires registration. 

The word “declare” being cjiisdem (/cncris with 
create”, etc., implies a definite change of legal 
relation to the property by an expression of will 
embodied in the document, [P 127 0 1) 

If a document relating to partition is intended 
by the parties to bo embodied in the transaction 
of partition, it is compulsorily registrable; but'^if it 
is intended to bo used merely as a record of an 
already effected partition, it need not be registered. 

[P 127 0 2] 

Where a document executed by the parties 
within one hour of an alleged cpmpleted oral parti- 
tion, started with the recital of details in the 
past tense but concluded in the present tense and 
described itself as a deed of partition : 

Held that the document was a part of the parti* 
tion transaction and not a mere record or acknow- 
ledgment of a completed transaction. Henoo it 
was compulsorily registrable under S. 17 (1) (b) • 
(’28) 16 A. I. R. 1928 All. 641 (F.B.) and *41 28 
A. I. R. 1941 Nag. 209, Foil. ; 6 Bom. 232 • 
2 Bom. L. R. 800 ; (’20) 7 A. I. R. 1920 Bom. 46 
and (’38) 25 A. I. R. 1938 Bom. 267, Disting, 

[P 129 C 2] 


Registration Act — 

(’45) Chitaley, S. 17, N. 15 ; N. 81, pts. 4, 9. 

(■39) Mulla, S. 17, Page 37; “Declare”; Pages 63, 
64, pts. (p) and (q). 

A. G. Desai and S. B. Parulekar — 

for Appellant. 

G. a. Madbhavi — for Respondent 1. 

Judgment. — The appellant is defen- 
dant 1 against whom a suit in ejectment 
was brought by respondent 1, the suit also 
being against defendants 2 and 3, the sons 
of defendant 1. The plaintiff’s case was that 
defendant 1 was his elder brother, that the 
property in suit, which is a house, was part 
of his ancestral property, that there was a 
partition between him and defendant 1 on 
7th October 1925, when the house in suit and 
other properties were allotted to him, 
defendant 1 getting a smaller house to the 
south of his house, but that defendant 1 
was allowed to remain in the house in suit 
because he wanted to celebrate the marriage 
of his sons and promised to give it up oh 
constructing a new house. He brought the 
suit practically on the last date of the period 
of limitation from the date of the partition. 
Defendant 1 denied that there was a parti- 
tion in 1926, but he alleged that there was 
a partition in 1926 in which the house in 
suit fell to his own share. He also denied 
the other allegations of the plaintiff. 

The trial Court found that the plaintiff 
had proved his case and made a decree in 
his favour for possession and mesne profits. 
The lower appellate Court also held that 
the plaintiff’s case was proved and that the 
defendants* case was not proved, and accor- 
dingly dismissed the appeal. The only x>oint 
in the present appeal is whether an unregis- 
tered document. Ex. 3l/l. which was the 
basis of the plaintiff’s case, was rightly 
admitted in evidence. It is admitted that 
the value of the property in suit is over 
a hundred rupees. The said document is 
headed : 

“Details of the partition got effected by Laxmappa 
Goneppa Sawkar and Bhimappa Goneppa Saws^ 
of Antarwalli in the presenoe of the bmow men- 
tioned gentlemen on 7th October 1926. The ^ow 
mentioned properties and survey numbers have 
fallen to the share of Bhimappa.” 

Then follows a list of certain survey num- 
bers, and it is stated that the bigger house 
along with the cattle shed and a threshing 
floor had fallen to the share of the plaintiff, 
defendant l having got another house and a 
space lying to the east thereof. It next 
makes a provision regarding outstandings 
amounting to Rs. 18,000 and it is stated that, 

“Laxmappa (defendant 1) is entrusted with the 
responsibility of jffs. 6,800 ... but that Bhimappa 
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bas to shoulder no responsibility of either to pay or 
to receive any amount;” 

and the document ends thus : 

“We have got divided the remaining movable 
property according to our shares. In this way the 
aforesaid lands, threshing floor and houses have 
been divided with our consent and the aforesaid 
property is given in Bhimappa’s possession. Such 
is the deed of partition got effected. Signed and 
dated as above (7th October 19’25).” 

Then follows the endorsement of the writer 
and the signature of defendant 1. Thereafter 
four witnesses have affixed their signatures 
to the document. The plaintiff stated in his 
deposition that he himself executed a docu- 
ment (presumably similar to Ex 3l/l) in 
favour of defendant 1 in respect of the pro- 
perty that fell to his share. He further 
stated that the lands were divided in the 
morning, that the houses were divided at 
3 P. M. and Ex. 3l/l was executed by defen- 
dant 1 at 4 P, M. on 7th October 1925. The 
lower appellate Court came to the conclu- 
sion that Ex. 3l/l had been properly admit- 
ted in evidence, following the decision in 
5 Bom. 232.^ In its opinion defendant I’s signa- 
ture to the said document was taken “by 
way of acknowledgment of the partition al- 
ready effected and in order to put it out of 
his power to deny the fact of it.*’ It came 
to the conclusion that it was not a document 
of the type referred to in 2 Bom. L. R. 800^ 
and that though 44 Bom. 8S1^ would at first 
sight seem to support the contention of the 
defendants, viz., that the document required 
registration, that decision did not really sup- 
port their case. 

Under s. 17 (l) (b), Registration Act, the 
following documents must be registered if 
the property to which they relate is situate 
in a district in which and if they have been 
executed on or after the date on which, Act 
16 [xvi] of 1864, or the Registration Act of 
1866, 1871 or 1877, or the present Act came 
or comes into force, viz., 

“non-testamentary instruments which purport or 
opiate to create, declare, assign, limit or extin- 
guish, whether in present or in future, any right, 
title or interest, whether vested or contingent, of 
the value of one hundred rupees and upwards, to 
or in immovable prepay.” 

The word “declare” in this section was 
interpreted by West J. as being ejusdem 
generis with the words “create” “limit” or 
“extinguish” a “right, title or interest” and. 
therefore, implying a definite change of legal 
relation to the property by an expression of 

. (’81) 5 Bom. 232, Sakharam Erisbnaji v. Madan 

Krishnaji. 

- 2 . (1900) 2 Bom. L. B. 800, Bamchandra v. 

Dinkar. 

3. (’20) 7 A. I. R. 1920 Bom. 46 : 44 Bom. 881 ; 
i68 I. C. 450, Nilkanth Bhimaji v. Hanmant. 


will embodied in the document referred to 
This interpretation was approved by the 
Privy Council in 69 I. A. 130.^ In 5 Bom. 232^ 
it was also held that the terms of cl. (b) of 
S. 17, Registration Act, do not include an 
acknowledgment of such a fact as that a 

partition had been effected (headnote) : 

“Had the terms of cl. (b) of that section been 
satisfied by a mere acknowledgment, cl. (c) would 
have been superfluous. Its operation is to require 
an acknowledgment in the form of a receipt to be 
registered, but not an acknowledgment in any other 
shape as distinguished from the instrument of the 
transaction.” 

Following this decision, the lower appellate 
Court held that in this case Ex. 3l/l consti- 
tuted an acknowledgment of partition by 
defendant 1, and that, therefore, it did not 
require registration. Under S. 49, Registra- 
tion Act, a document requiring registration 
under s. 17 of the said Act cannot, if un- 
registered, be received as evidence of any 
transaction affecting any immovable pro- 
perty comprised therein. Mr. Desai on be- 
half of the appellant has relied on the notes 
in Sir Dinshah Mulla’s Indian Registration 
Act, 4th Edn. at pages 52 and 54, where inter 
alia the following cases have been cited : 14 
Lab. 635,® 51 ALL. 79,® 44 Bom. 881® and 40 
Bom. L. R. 202.^ The question that arises in 
this case is, if a document is executed by the 
parties to a partition putting on record the 
details of the partition and the reasons 
therefor, the document itself being described 
in the end as a deed of partition, is such a 
document to be regarded as an instrument 
of partition or an instrument purporting or 
operating to create, declare, assign, limit or 
extinguish, whether in the present or future, 
any right, title or interest to or in immovable 
property? Prima facie, if the document is 
merely a record and is intended to be used as 
a record of a partition which has already been 
effected, there can thereby be no creation or 
assignment of right, title or interest in the 
present or in future. If the word “declare” 
is ejusdem generis with the words “create” 
and “assign” i. e., as involving a change in 
the legal status of the parties, the same con- 
sideration will apply to that word also. The 
question, therefore, arises, whether the docu- 
ment, Ex. 31/1, was intended to be merely 
a record of a past partition? On behalf of 

4. (’32) 19 A. I. R. 1932 P, C. 55 : 69 1. A. 130 : 

11 Pat. 272 : 136 I. C. 798 (P. C.), Bageshwari 

Cbaran Singh v. Jagarnath Euari. 

5. (’33) 20 A. I. R. 1933 Lah. 648 : 14 Lah. 635 : 

144 I. G. 396, Bam Lai Mt. Slta Bai. 

6 . (’28) 15 A. I. R. 1928 All. 641 ; 51 All. 79:116 

I. C. 861 (F. B.), Ram Gbpal v. Ttilsi Ram. 

7. (’38) 26 A. I. R. 1938 Bom. 267: 176 I. 0. 361: 

40 Bom. L. B. 202, Rudragouda v. Basangoudau 
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the appellant it is pointed out that only an 
interval of an hour elapsed, according to the 
evidence of the plaintiff himself, between the 
division of the house and the execution of 
Ex. 3l/l and that the said document is itself 
described as a deed of partition. His conten- 
tion, therefore, is that the deed must be held 
to be an inseparable part of the transaction 
in which the partition was effected and must, 
therefore, be held to be an instrument of 
partition. 

In 5 Bom. 232^ the document which was 
held to embody merely an acknowledgment 
of the partition and therefore admissible in 
evidence without registration was executed 
in 1877, the defendants having pleaded a 
partition in 1870. In the circumstances of 
that case, therefore, it was not possible to 
bold that the document in question was an 
instrument of partition, as it was not a 
document which itself declared a right in 
immovable property in the sense intended 
by s. 17, Registration Act. It seems to me, 
therefore, that this decision does not apply 
to the facts of the present case, for there no 
question arose, such as arises in the present 
case, as to whether the execution of the 
document should be regarded as a part of 
the transaction in which the partition was 
effected. In 2 Bom. Ii. R. 800^ there was a 
document which, after reciting the allotment 
of lands, contained an agreement to act ac- 
cordingly; and it was held that such a docu- 
ment was compulsorily registrable under 
S. 17. The facts of that case, again, are dif- 
ferent from those in the present case. In 44 
Bom. 881^ the plaintiff claimed to be entitled to 
certain property, alleging that the same was 
allotted to his share on a partition between 
himself and his brothers; and for the purpose 
of proving the alleged partition, he relied 
upon certain unregistered receipts signed by 
his brothers in which they acknowledged 
having accepted certain portions of the family 
property. It was held that the receipts re- 
quired registration and were, therefore, in- 
admissible in evidence. In that case, however, 
there was practically no other evidence of 
partition except the receipts, and the learned 
Assistant Judge who tried the first appeal 
bad held that those receipts required regis- 
tration and were, therefoi’e, inadmissible in 
evidence. That conclusion was concurred in 
by Macleod C. J., who appears to have re- 
garded them as instruments of partition, 
there being no evidence that the partition 
bad been effected prior to the execution. 
Heaton J.. however, agreed that the appeal 
I should be dismissed on somewhat different 


grounds. He held that if the receipts wero 
regarded as instruments of partition, they 
were clearly inadmissible, but if they were 
to be regarded as lists of property made 
after the partition, they would not themselves 
prove the partition, and, therefore, could be 
used only as subsidiary papers. But as there 
was no proof of the partition outside those ' 
documents, he agreed that the appeal should 
be dismissed. It thus apx>ears that both the 
learned Judges did not hold that the docu- 
ments were instruments of partition. In 40 
Bom. Ii. R. 202^ certain memoranda arrived 
at between the parties who agreed to parti, 
tion their properties "were held to be com- 
pulsorily registrable under S. 17, Registration 
Act. But it appears that there were certain 
statements in some of those documents that 
certain lands which remained to be divided 
“should be divided,’* and, therefore, the said 
documents were held to be incompatible with 
prior division. Such, however, is not the case 
in the present suit. 

In 61 ALL. 79,® on the death of one Nathua 
an application for mutation -was made by 
the first cousin of the deceased, and certain 
relations of the applicant filed objections to 
the effect that the applicant’s father had been 
adopted into another branch of the family 
and he had, therefore, lost all bis right to 
succeed to Nathua’s property. Thereafter the 
applicant and the objectors, by a joint ap- 
phcation, stated that they had arrived at a 
compromise and asked for mutation to be 
made in a particular manner in the name of 
each other. Thereafter the applicant filed a 
suit claiming the whole property against the 
objectoi-s. The lower Courts held that there 
had been a family arrangement which was 
binding, and the question arose "whether if 
the oral contract be followed by a joint peti- 
tion in a mutation Court, containing the 
terms of the settlement, in the shape of a- 
request to the Court to record the names of 
the parties in a particular manner, whether 
that petition, being an unregistered docu- 
ment, might be treated os substantive e\i- 
dence of the terms of tllb settlement: and it 
w^os held that in the said document the oral 
arrangement had been formally reduced to 
writing and os such being inseparable from 
the said arrangement, i. e., as being the cul- 
minating part of the arrangement, was com- 
pulsorily registrable under S. 17, Registration 
Act. It seems to me that the same principle 
must apply to the facts of the present case. 
It is no doubt true that exhibit 8l/l begins 
by saying that it contains “details of the 
partition got effected by Laxmappa Goneppa 
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Sawkar and Bhimappa Goneppa Sawkar” 
and that “the below mentioned properties 
and survey numbers have fallen to the 
share of Bhimappa.’* But there are two 
features of this document which conflict 
with the theory that it is a record of a past 
partition. In the first place, when it deals 
with the question of outstandings and debts 
of the family, it uses the present tense, e. g., 
“Laxmappa is entrusted with the responsi- 
bility of Rs. 8,800.” “The entire responsibility 
is of Laxmappa alone;” and, secondly, to- 
wards the end of the document it is des- 
cribed very clearly as *‘a deed of partition.” 
The evidence of the plaintiff is that the 
lands were divided in the morning and the 
houses were divided at 3 P. M. It seems to 
me very probable that the arrangements 
with regard to the outstandings and debts 
were arrived at when the document itself 
was written, and there can be little doubt 
that the document was regarded by the 
parties themselves as the culminating point 
of the whole transaction, lasting since the 
morning of the day, and effecting the parti- 
tion. In l.Ii.R. 1942 Nag. 73® there was a suit 
for partition and the plaintiff relied on two 
documents, one of which was called a receipt 
in which at certain places the present tense 
was used with reference to property allotted 
to one of the parties and with regard to cer- 
tain items of property which were kept joint 
it was said, “We will have the same parti- 
tioned on the decision of the appeal.” At the 
end of the receipt it was stated : 

"1 have written and signed this receipt list at 
Sakhara with my free will and pleasure and while 
in fall possession of senses.** 

It was held that the use of the present tense 
and the concluding portion and the fact that 
three attesting witnesses were called showed 
that the document was meant “to embody 
the expression of will necessary to effect the 
change in the legal relation contemplated.** 
Their Lordships remarked (p. 77) : 

“It has to be remembered that finality is reached 
orally in nearly every transaction which is reduced 
to writing and that but for an intention to reduce 
the matter to writing the oral agreement would in 
itself constitute a valid and binding contract.** 

Again they observed (p. 79) : 

“We can find no meaning in this careful and 
elaborate document which was so solemnly drawn 
up with a counterpart signed by the other side if 
the two together were not intended by the parties 
to embody and legally effect the actual partition 
between them.’* 

Though the facts of that case are not on 
all fours with those of the present case, it 
* seems that these observations apply almost 

8. (’41) 28 A. I. R. 1941 Nag. 209 : I. L. R. 1942 
Nag. 73 ; 196 I. C. 278, Ganpat v. Namdeo. 


to the same extent to this case also. In 
view, particularly, of the fact that the 
parties themselves regarded the document 
in question as a deed of partition, it is diffi- 
cult to take the view either that it is a 
document recording the fact of a past parti- 
tion or that it is an acknowledgment taken 
from defendant 1 of a partition already 
effected The roznama of the case shows 
that on 23rd October 1939, the plaintiff made 
an application for permission to produce “a 
partition deed.” This is also shown by 
Ex. 31, where “the details of papers filed by 
the plaintiff’s pleader” are thus given : 

“Unregistered original yadi regarding partition 
of immovable properties which took place between 
the plaintiff and the defendant, filed by the plain- 
tiff’s pleader on 23rd October 1939.’’ 

This shows prima facie that the plaintiff 
himself, when he sought to produce the 
document, regarded it as a document of 
partition. That being so, it is difficult to 
hold that it did not require registration; and 
if it did require registration, it is clearly not 
admissible in evidence. Under S. 91, Evidence 
Act, the terms of the partition having been 
reduced to the form of a document, it was, 
again, not possible for the plaintiff to adduce 
any evidence in proof of the terms of the 
said partition, and the plaintiff would not 
succeed unless he proved the alleged terms 
of the partition. That being the position, it 
seems to me that the plaintiff was precluded 
from proving the case either on this docu- 
ment or on oral evidence, and his case, 
therefore, must fail. The appeal will, there- 
fore, be allowed with costs and the suit will 
be dismissed. There will be no order as to 
costs in the two lower Courts. 

V.B. Appeal allowed. 

[Case No. 28.] 
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BHAGV7ATI J. 

Badrudin Abdulla Hirji — Petitioner 

v. 

Registrar of Marriages — Respondent. 

Misc. No. 82 of 1945, Decided on 25th April 
1945. 

Indian Christian Marriage Act (1872), Ss. 19, 
41 and 42 (c) — Minor bride giving notice of 
marriage — Minor’s father, guardian or mother 
not in existence — Registrar of marriages 
whether can insist on getting guardian ap- 
pointed. 

On a proper construction of the provisions of 
Ss. 19 and 42 (c) of the Act, where the father of 
the minor is dead or where the guardian of the 
person of such minor either testamentary or other- 
wise appointed by the father or by any corn^ten* 
authority is not in existence or where in the 
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ence of any such guardian the mother of the 
minor also is dead, it cannot be stated that there 
'3 any person authorised to give the consent to such 
incrriage of the minor. It is only when any person 
■mswering any of the three categories above men- 
uioned is in existence and happens to be “not 
-esident” in India that the latter part of S. 19 of 
he Act comes into operation and the consent of 
-ueb guardian is dispensed with. It does not, 
herefore, follow that if any of the persons answer- 
ng any of the three categories above mentioned is 
lOt in existence, a guardian has to be appointed 
for the purpose of giving such consent to the 
narriage of the minor. There is no provision in the 
Act for the appointment of such guardian. 

[P 131 C 1] 

R. B. Mehta — for Petitioner. 

Little Co, {Vakeel) — for Respondent. 

Order. — This is a petition filed by the 
petitioner Badrudin Abdulla Hirji against the 
■espondent the Registrar of Marriages, Bom- 
bay, under S. 43, Indian Christian Marriage 
Act (l6 Cxv] of 1872) for an order that the 
respondent be directed to issue a certificate 
forthwith before the expiration of fourteen 
days required by s. 41 of the Act and that 
the respondent be ordered and directed to 
take such steps as may be necessary for the 
solemnisation of the intended marriage be- 
tween the petitioner and one Miss Nancy 
Adala Ferguson. Miss Ferguson is a minor 
within the meaning of the Act, not having 
completed her age of twenty-one. It appears 
that on 20th March 1945, Miss Ferguson 
gave notice of the intended marriage to the 
Marriage Registrar at Bangalore. The peti- 
tioner had also given a notice of marriage 
to the respondent, ho being a resident of 
Bombay. The Marriage Registrar at Banga- 
lore did issue in accordance with the pro- 
visions of s. 41 of the Act, a certificate 
which is called a Certificate of Receipt of 
Notice of Marriage on 5th April 1945 , with 
reference to the notice of marriage given 
to him by Miss Ferguson. The respondent, 
however, took up the attitude that he would 
not issue any certificate with reference to 
the notice of marriage given by the peti- 
tioner to him on I6th February 1945, be- 
cause Miss Ferguson was a minor, that her 
father and mother were dead, that there 
was no person resident in India authorised 
to give such consent to hor marriage, and 
that therefore unless a guardian was ap- 
pointed of Miss Ferguson for the express 
purpose of giving consent to such marriage, 
he would not issue a certificate. A com- 
munication to this ofifeot made by the res- 
pondent was received by the petitioner on or 
ibout 14th April 1945. and the two months’ 
period prescribed under s. 62 of the Act 
expired before the petitioner could take 


any further steps under S. 46 of the Act. In 
the result the petitioner gave a fresh notice 
of marriage to the respondent on 16th April 
1945. He also filed the present petition be- 
fore me under S. 43 of the Act for the neces- 
sary directions to be given to the Marriage 
Registrar at Bombay as I have already 
stated above. 

It appears that Miss Ferguson was serving 
as a Sergeant in W. A. C. (I) Platoon No. 2 
at Bangalore and was given leave of absence 
from Bangalore up to 28th April 1945, for 
the express purpose of the solemnisation of 
her marriage with the petitioner in Bombay. 
It also appears from the petition that after 
such leave was granted to her, she was 
transferred from Bangalore to Bombay 
where she is expected to join after the 
expiration of the leave on 28th April 1945. 
The parties are, however, desirous of solem- 
nising their marriage within the period of 
fourteen days after the entry of the notice 
of marriage by the x>etitioner on 16th April 
1945, and have, therefore, approached me by 
this petition under s. 43 of the Act. I 
required the presence of Miss Ferguson in 
my Chambers and I satisfied myself with 
regard to her desire to marry the peti- 
tioner. I am also satisfied that there is no 
person resident in India authorised to give 
the consent to her marriage within the 
meaning of s. 19 of the Act, and even though 
she has a married sister who appears to have 
been opposed to this idea of her marriage 
with the petitioner, that is not, in my 
opinion, any impediment to her marrying 
the petitioner if she is desirous of doing so. 

The only objection taken by the res- 
pondent to the issue of tliis certificate is as 
I have already stated above, that the father 
and the mother of Miss Ferguson are dead 
and, that there is no person resident in 
India authorised to give such consent to 
hor marriage with the petitioner. From the 
words of ss. 19 and 42 (c) of the Act it is 
argued on behalf of the respondent that if 
the parents are dead and there is no person 
resident in India authorised to give such 
consent, a guardian of the minor for the 
purpose of giving such consent should be 
appointed, which guardian would exercise 
his mind in the matter of the desirability 
or otherwise of the marriage of the minor 
and would be in a position to enter a protest 
with him within the meaning of S. 44 of the 
Act ; for it is only with that purpose and 
end in view that such guardian of the minor 
could be api^inted, the onlj' function of the 
guardian being to enter up protest against 
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the issue of fche marriage certificate, which 
xk’otest being entered, the word “forbidden** 
would be entered opposite to the notice of 
such intended marriage in the Marriage 
Notice book and further consequences would 
follow on the entry of such protest as laid 
down in the Act. The acceptance of this 
argument would mean the importing into 
the Act of the provisions analogous to the 
appointment of Court Officers as guardians 
of the interests of minors in immovable 
properties where sanction of the Court is 
sought to be obtained in its inherent jurisdic- 
tion for sales of the interests of the minors 
in such immovable properties. The latter 
provision^ certainly are capable of being 
worked in a reasonable manner because the 
petitioner is normally expected to and does 
give the Court Officer appointed in that 
behalf all necessary materials to enable him 
to consider the desirability or otherwise of 
the sale of the minor’s interests in those 
properties. The importing of such a provi- 
sion in the Indian Christian Marriage Act 
would, however, create a class of guardians 
who presumably would know nothing about 
the status, the position and the desirability 
or otherwise of the marriage of the minor 
and who would in the absence of any inde- 
pendent or material information would not 
have any data for the purpose of arriving 
at any conclusion as to the desirability or 
otherwise of the marriage of the minor. I am 
not, therefore, inclined to read such provisions 
in the Act. Qn a proper construction of the 
provisions of s. 19 and s. 42 (c) of the Act, 
I have come to the conclusion that where 
the father of the minor is dead or where the 
guardian of the person of such minor either 
testamentary or otherwise appointed by the 
father or by any competent authority is not 
in existence or where in the absence of any 
such guardian the mother of the minor also 
is dead, it cannot be stated that there is any 
person authorised to give the consent to such 
marriage of the minor. It is only when any 
person answering any of the three categories 
above mentioned is in existence and happens 
to be “not resident” in India that the latter 
part of S. 19 of the Act comes into operation 
and the consent of such guardian is dispensed 
with. It does not, therefore, follow as is 
contended by the respondent that if any of 
the persons answering any of the three cate- 
gories above mentioned is not in existence, 
a guardian has to be appointed for the pur- 
pose of giving such consent to the marriage 
of the minor. There is no provision in the 
Act for the appointment of such guardian 


and no such case has ever come to the Courts 
where such appointment was ever asked for 
or was made by the Court. 

I am, therefore, of opinion that the only 
ground on which the respondent has refused 
to grant the certificate or would refuse to 
grant such certificate is not tenable in law. 
Under .the circumstances, I direct that the 
respondent do issue his certificate forthwith 
before the expiration of fourteen days required 
und^er S. 41 of the Act and that he do take 
such steps as may be necessary for the 
immediate solemnisation of the intended 
marriage between the petitioner and Miss 
Nancy Adela Ferguson. 

This was a novel point which has not been 
adjudicated upon by any Court so far. The 
respondent was under the circumstances en- 
titled to bring this matter before the Court 
and therefore I do order that each party will 
bear and pay their own costs of this petition. 
The Prothonotary to issue a certificate of 
this order and the respondent to act on the 
same. 

R.K. Order accordingly. 
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Ghagla J. 


Soonderdas Thakersey 

v. 


Bai Laxmibai. 

Suit No. 399 of 1943, Decided on 12-12-1944. 

Limitation Act (1908), S. 10 — Trustee must 
be express trustee,!, e., for specific purpose — 
Indian law makes distinction between trust 
for specific purpose and obligation in nature of 
trust. 


A trust for a specific purpose is one for a purpose 
that is either actually and specifically defined in 
the terms of the will or the settlement itself, or a 
purpose which, from the specified terms, can be 
certainly affirmed. The Indian law as found in the 
Trusts Act the Legislature has made a sharp dis- 
tinction between trusts created by the act of partis 
and certain obligations which are not trusts but 
which are considered to be in the nature of tmsts. 
Section 10 does not apply ii^ the case of a person 
whom the law looks upon as a trustee because he 
has to discharge certain obligations in the nature 
of a trust. It only applies to a trustee of a trust 
in the strict sense of the term i. e., an express 
trustee : (’22) 9 A. I. R. 1922 P. C. 212, Rel. on ; ' 
Case law discussed. [P 132 C 2; P 133 C 1 ; 

P 134 C 1, 2] 

Hf. L. Maneksha and J, C, Bllatt — 

for Plaintiffs. 

M. V. Desai atid N. P. Engineer^ Advocate- 
General — for Defendants. 


rudiment. — In and prior to the year 
3 plaintiffs 1 to 3 with one Raghavji 
imji were carrying on business in part- 
shin in the name of Messrs. Jetha Mulji 
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& Co. Plaintiff 4 , who is the brother of 
IDlaintiffs 1 to 3 and who was then a minor, 
was admitted to the benefit of the partner- 
ship. It js now admitted that this partner- 
ship out of its assets and funds purchased 
50 shares of the New Baroda Mills Co., 
Ltd., and 25 shares of the Petlad Bulakhi- 
das Mills Co., Ltd. These shares stood 
in the name of Raghavji Khimji. In 1923 
plaintiffs 1, 2 and 3 filed a suit in this Court, 
being Suit no. 4196 of 1923, for the dissolu- 
tion of that partnership. A decree was passed 
in that suit on 6th February 1931. The only 
provision of that decree with which we are 
concerned is that that decree declared that 
plaintiffs 1, 2 and 8 were the owners of the 
assets, outstandings, claims and books of 
account of the firm of Jetha Mulji & Co. 
After the decree was passed, it is clear on 
the evidence that Raghavji handed over the 
share certificates to plaintiff 2 on behalf of 
the other plaintiffs, and since then they have 
continued to remain with the plaintiffs. In 
1932 and 1933 three dividend warrants were 
received in respect of those shares. Raghavji 
got the warrants cashed and handed over to 
plaintiff 2 the three cheques which he 
received. After this, other dividend warrants 
were received; but for reasons, which I will 
consider later, they were not discharged by 
Raghavji. But these dividend warrants went 
to the plaintiffs and they have been and are 
still in their possession. 

On 18th October 1934, Raghavji and his 
brother Harjiwan filed a suit in this Court, 
being Suit No. 1524, against the plaintiffs 
for the recovery of a sum of about rupees 
four lakhs alleged to be due by the plaintiffs 
at the foot of certain accounts. That suit is 
still pending. Raghavji died on 14th April 
1941, and the defendants are the executrix 
and the executors of his will. On 23rd 
December 1941, the plaintiffs*^ attorneys 
wrote to the defendants’ attorneys stating 
that the shares in dispute belonged to the 
plaintiffs and they should not bo shown in 
the schedule to the petition for probate 
which the defendants might file. On I9th 
June 1942, the defendants filed the petition 
for probate, and in the schedule containing 
the movable and immovable properties of the 
deceased they showed the shares and the un- 
recovered dividends thereon as belonging to 
the estate of the deceased. On that, the 
plaintiffs filed the suit for a declaration that 
the shares standing in the name of Raghavji 
Khimji belonged to the plaintiffs and calling 
upon the defendants to execute the relative 
transfer forms and to sign the dividend 


warrants. Although various contentions were 
taken up in the written statement, the only 
one which has survived is that of limita- 
tion. 

It is urged on behalf of the plaintiffs 
that Raghavji as the legal owner of the 
shares was, while the partnership of Jetha 
Mulji & Co. subsisted, a trustee for the 
other partners to the extent of their interest 
in these shares, and on the passing of the 
decree in Suit No. 4196 of 1923 these shares 
became vested in him in trust for the pur- 
pose of handing them over to the plaintiffs 
to whom they belonged as declared by the 
decree. It is, therefore, urged that Raghavji 
was an express trustee and the statute of 
limitation would not run in his favour. Sec- 
tion 10, Limitation Act, 1908, provides that no 
suit against a person in whom property has 
become vested in trust for any specific pur- 
pose, or against his legal representatives or 
assigns (not being assigns for valuable con- 
sideration), for the purpose of following in 
his or their hands such property, or the 
proceeds thereof, or for an account of such 
property or proceeds, shall be barred by 
any length of time. The marginal note to 
the section describes such suits as suits 
against express trustees and their repre- 
sentatives, and the decisions of all the ^gh 
Courts in India have now made it perfectly 
clear that although the section does not use 
that particular nomenclature, the trustees 
contemplated by it are the same as what is 
known in English law as express trustees. 
In 49 I. A. 37^ at page 43 their Lordships of 
the Privy Council defined a trust for a specific 
purpose as one for a purpose that is either 
actually and specifically defined in the terms 
of the will or the settlement itself, or a pur- 
I) 0 se which, from the specified terms, can be 
certainly affirmed. 

There are cases where although no express 
trust is created, yet a Court of equity from 
the conduct of parties or the faith reposed 
in them or in the circumstances of the case 
raises a trust and imposes an obligation in 
the nature of a trust. These are known as 
constructive or resulting trusts. Under Eng- 
lish law they are as much trusts as express 
trusts. Under our law as found in the Trusts 
Act the Legislature has made a sharp dis- 
tinction between trusts created by the act of 
parties and certain obligations which are not 
trusts but which are considered to be in the 
nature of trusts, and Chap. 9, Trusts Act, 

r (*22) 9 A.I,R. 1922 P. c7212 : 49 I. A. 87 : 102 
I. C. 832 (P. 0.), Khaw Sim Tek v. Ohuah Hooi 
Gnoh Neoh. 


1946 


SooNDERDAS Thakersey V. Bai Laxmibai (Chagla J.) Bombay 133 


deals with these obligations. All the obliga- 
tions considered in that chapter are those 
which are imposed by the law in the various 
circumstances set out in the different sections 
which form part of that chapter. It is clear 
to my mind that s. 10, Limitation Act, can- 
not possibly apply in the case of a person 
whom the law looks upon as a trustee because 
he has to discharge certain obligations in 
the nature of a trust. It only applies to a 
trustee of a trust in the strict sense of the 
term. 

It is impossible to hold that under the 
decree of 6th February 1931, a trust was 
created whereby Raghavji was to hold the 
shares for a specific purpose of handing them 
over to the plaintiffs. One would ordinarily 
have expected a provision in the decree after 
the declaration to which I have already re- 
ferred that Raghavji should hand over the 
shares to the plaintiffs and execute the neces- 
sary transfer forms, but no such provision 
finds a place in the decree. But it is clear 
that the Court did not intend that Raghavji 
should hold these shares as a trustee for the 
plaintiffs. The plaintiffs having been declar- 
ed to be the owners of the shares, the inten- 
tion undoubtedly was that Raghavji should 
transfer the legal ownership to them. It is 
true that after the passing of the decree the 
beneficial ownership in the shares vested in 
the plaintiffs, and to that extent Raghavji 
under S. 94, Trusts Act, held the property 
for the benefit of the plaintiffs and thus con- 
stituted himself a constructive trustee ; but 
no trust for a specific purpose was created 
and Raghavji was not an express trustee. 

Strong reliance has been placed by Mr, 
Maneksha on (1893) 2 q.b. 390.^ In that case 
the trust fund was entrusted by the trustees 
to a solicitor for being invested, and on the 
death of the solicitor an action was brought 
against his personal representative for an 
account; and the question was whether the 
statute of limitation was applicable. The 
Court held that the solicitor’s estate was not 
protected by the statute. Lord Esher M. R., 
in delivering the principal judgment, pointed 
out that in that case although an express 
trust was created, the solicitor was not at 
any time nominated as a trustee of that 
trust. Lord Esher M. R., further observes 
(page 394) : 

*'The cases seem to me to decide that, where a 
person has assumed, either with or without consent, 
to act as a trustee of money or other property, 1. e., 
to act in a fiduciary relation with regard to it, and 
has in consequence been in possession of or has 

♦ 

2. (1893) 2 Q.B. 390 : 69 L.T. 585 : 42 W.R. 165, 

Soar V. Ashwell. 


exercised command or control over such money or 
property, a Court of equity will impose upon him 
all the liabilities of an express trustee, and will 
class him with and will call him an express trustee 
of an express trust. The principal liability of such 
a trustee is that he must discharge himself by ac- 
counting to his cestui que trusts for all such money 
or property without regard to lapse of time.” 

Bowen L. J. says (page 397) : 

“It has been established beyond doubt by autho- 
rity binding on this Court that a person occupying 
a fiduciary relation, who has property deposited 
with him on the strength of such relation, is to be 
dealt with as an express, and not merely a cons- 
tructive, trustee of such property. His possession of 
such property is never in virtue of any right of his 
own, but is coloured from the first by the trust and 
confidence in virtue of which he received it. He 
never can discharge himself except bj restoring the 
property, which he never has held otherwise than 
upon this confidence . . . ; and this confidence or 
trust imposes on him the liability of an express or 
direct trustee.” 

These observations seem to indicate that 
according to Lord Esher M. R. and Bowen 
L. J. even in the case of certain kinds of 
constructive trust in England, lapse of time 
would not defeat a claim against a construc- 
tive trustee. But it is necessary to point out 
that Kay L. J. came to the same conclusion 
on the ground that the solicitor though a 
stranger to the trust had assumed to act and 
had acted as trustee of a trust which was 
undoubtedly for a specific purpose. The ob- 
servations in every case, even when they 
emanate from the highest authority, must 
be read in relation to the facts of that par- 
ticular case, and I am not prepared to 
extend the effect of those observations espe- 
cially when I am conscious of the fact that 
we have to construe the words of our own 
statute, whereas in England the Judges pro- 
ceed on principles of equity. Soar's case^ 
has been followed in two Bombay cases, 
31 Bom. 418^ and 62 Bom. 184.^ In the former 
case, with respect to the learned Judge, it is 
rather difficult to understand what exactly 
were the facts on which the decision was 
arrived at. It seems that one Ladhoo Kara 
and his uncle Ramji Lakhmidas carried on 
business in partnership. Ladhoo Kara’s share 
was three-sixteenths and feamji Lakhmidas* 
share thirteen-sixteenths. Ladhoo Kara re- 
tired from the firm and Ramji Lakhmidas 
held the three-sixteenths share of Ladhoo 
Kara in the three-annas share of the com- 
mission earned by the partnership in a cer- 
tain mill and thirty-five shares of the said 
mill were also appropriated to the share of 

3. (’07) 31 Bom. 418, Narandas v. Narandas. 

4 . (’28) 15 A.I.E. 1928 Bom. 58 : 62 Bom. 184 ; 

107 I. C. 706, Chintaman Ravji v. Khanderao 

Fandurang. 
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Ladhoo. The suit was filed by the executor 
of Ladhoo Kara against the executor of 
Ramji Lakhmidas in respect of the shares 
and the commission held by Ramji. The 
learned Judge held that Ramji was an ex- 
press trustee for Ladhoo and the case fell 
under s. lO, Limitation Act. Now it has to 
be remembered that at the time of the dis- 
solution there was an express agreement 
between Ramji and Ladhoo that Ramji 
should continue to receive the three-annas 
share of the commission and hold three- 
sixteenths of it for Ladhoo Kara With regard 
to the thirty.five shares, the learned Judge 
was not in a position to find as a fact 
whether they were actually transferred to 
Ladhoo Kara or whether they remained 
with Ramji ; but he held that Ramji, if the 
shares remained in his hands, was an express 
trustee for Ladhoo, I do not wish to disguise 
the fact that this case baa caused some 
difficulty in my mind and it has also been 
the source of difficulty to other Judges who 
have considered it. In 10 Bom L. R. 346,® 
Beaman J. at p. 849 sought to confine the 
effect of that decision to what was actually 
found and decided and considered the rest 
of the judgment of Russell J. in 31 Bom. 
418® as mere obiter dicta. The same view 
of that case was taken in 61 Mad. 549® at 
p. 564 and Carr and Brown JJ. in 3 Rang. 
206,^ have gone to the length of considering 
that the judgment of Russell J. is unsound. 
Sitting as a single Judge, the decision of 
Russell J. is undoubtedly binding on me ; 
but I do not think that the facts before me 
are in any way comparable to the facts on 
which that judgment was based. 

In 62 Bom. 184,® Pandurang’s widow left 
a sum of Rs. 2809 to her brother Ravji for 
the benefit and education of her minor sons. 
Ravji spent about Rs. 700 for the benefit of 
the boys. He then died and his representa- 
tive was sued for an account of the balance 
of trust money. On these facts Sir Amberson 
Marten 0. J. and Crump J. held that Ravji 
was an express trustee. Sir Amberson Marten 
considered this to be a very simple case, 
which it undoubtedly is. In the course of the 
judgment the Chief Justice refers to Soar's 
case^ but that does not in any way detract 
from the simplicity of the case. I might 
also point out that in two Madras cases 

5. (*08) 10 Bom. L. B. 846, Yakub Ebrobim v« 
Bai Rabimatbai. 

6. (’28) 15 A.l.B. 1928 Mad 509 ; 51 Mad. 549 ; 
111 I.G. 210,Ammalu Aroma y. Narayanan Nair, 

7. (*26) 12 A.I.R. 1926 Rang. 289 : 8 Rang. 206 : 
86 I. C. 297, Ma Tboin May y. U Po Kin. 


44 Mad. 277® and 45 Mad. 415® at p.' 418 it 
has been seriously doubted whether the 
doctrine of (i893) 2 Q.B. 390® applies to India. 
Under these circumstances, I am clearly of 
opinion that Raghavji was not an express- 
trustee, and s. 10 , Limitation Act, does not- 
apply to the facts of this case. 

[The rest of the judgment is not material 
for this report.] 

R.K. Decree accordingly ^ 

8. (’21) 8 A.I.R. 1921 Mad. 125 : 44 Mad. 277 t 
61 I. C. 907, Raja of Ramnad y. Fonnusamt 
Tevar. 

9. (’22) 9 A.I.R. 1922 Mad. 67 : 45 Mad. 415 i 
66 1. C. 858, Erisbnan Pattar y. Lakshmi. 
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Gulcher Munslii and others — 
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O. 0. J. Suit No. 1029 of 1944, Decided on 7tb 
December 1944. 

(a) Succession Act (1925), S. 113 — Bequest 
held valid* 

H executed a will in favour of her deceased 
sister’s son P. The executors were to hand over 
the funds to P’s trustees, who were to create a 
trust so that the funds may go to the children of 
P. P was not married till the death of H. Subse- 
quently P married D and had from her a daugbtel^ 
y, who died shortly after her birth. P then died 
without any issue but left a will leaving the funda 
to D absolutely : 

Held that P took only a life interest In tbe 
funds bequeathed to him and that ho would bo 
eutitled to will away the aooumulation of interest- 
due to him during bis life. [P 186 G 1] 

Held further that V, immediately she was bom 
and came into existence became entitled to tbe 
bequest. It is immaterial wbetber she was alive or • 
de^ at tbe termination of tbe prior life interest or 
life estate given to P under the will, as in tbe 
latter event her representatives would take. Hence 
bequest in favour of D w>«s good and not void : 
(*44) 81 A. I. R. 1944 P, C. 67. Bel. on, 

[P 188 G 1] 

(b) Will — Construction of — Rules explained. 

A will must be construed os a whole and if 

there are any two clauses oonflioUng with each 
other the Court must try and reoonoile them with 
each other. The Gourt has to see on tbe plain 
reading of tbe will first of all what was the domi- 
nant intention of the testator. All parts of the 
will are to be construed with referenoe to each 
other so as to form one oonsistent whole, and it is 
only where it is not po^ible to reoonoile all tbe 
parts of the will that the latter must prevail : (*85) 
22 A I. R. 1935 P, 0. 187 and (’25) 13 A. I. R. 
1926 Bom. 282, Pek on, [P 135 0 8] 

K. J, Khandalofoalla — for Plaintiffs. 

F, N. KalyanitoaUa and N. P. Engineer (Ad- 
vooate^Qeneral) — > for Defendants 1; 8 and 4, 
respectively. 
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Order. — The questions arising on this 
originating summons are to be answered in 
the following circumstances and facts of the 
case. The testatrix Bai Hirabai Nusserwanji 
Motisha died in Bombay on 10th April 1934, 
leaving a will in the Gujarati language dated 
9th April 1934. After giving and setting out 
certain legacies the testatrix by cL (9) of her 
will states as follows : 

“If the ‘legacies’ which I have (directed to be) 
given by this my ‘will’ cannot be given for any 
reason whatever, as to the amounts of those 
lagacies and all my remaining punji (and) property 
(which I may not have left as ‘Bakshis’ (gift) to 
anyone under this will), all that (which I shall 
hereafter describe in this will as my ‘remaining 
punji’) my executors shall divide into four equal 
parts, and they shall give one such equal part to 
the persons mentioned below. 

(a) To (my) sister AlamaiDhunjishaw Bhandara, 

(h) To (my) brother Burjorji Nusserwanji Motisha, 

(c) To (my) brother Hormusji Nusserwanji 
Motisha, 

(d) To Piroz, son of (my) sister Meherbanoo 
Homji Munshi. 

My remaining punji referred to above includes 
the sum which stands to my credit in the Imperial 
Bank (of India).’* 

After setting out the said clause in which 
she states that the executors shall give one 
such equal part to the persons mentioned in 
the said clause, she sets out cl. (10) of her 
will as follows : 

“I direct my executors that they shall handover 
the share of Piroz, son of my deceased sister 
Meherbanoo, as stated in the above clause, to his 
trustees (1) Mr. Nusserwanji Hormusji Sethna, and 
(2) Dr. Nusserwanji Icchaporia, and they shall 
make a formal ‘trust* thereof, so that it may go 
to thA^hildren of the said Piroz.” 

By this clause the testatrix states that the 
share falling to Piroz, her nephew, shall be 
handed over by the executors to the trustees 
of Piroz who are the same trustees as of 
another deed of settlement by Piroz himself 
dated 14th December 1931, and such trustees 
shall make a formal trust thereof so that 
^‘it,’* that is, the share may go to the children 
of Piroz. Pursuant to the directions contain- 
ed in cl. (lO) the executors executed a decla- 
ration of trust dated 23rd October 1934. At the 
date of the will and at the time of the death 
of the testatrix the said Piroz was unmarried 
and he married on 28th December 1939. On 
23rd November 1942, a daughter was bom to 
Piroz and his wife and she was named Vilar- 
banoo, and the said Vilarbanoo, daughter of 
Piroz, died on 25th June 1943. A few months 
thereafter, that is, on 23rd October 1943, 
Piroz died leaving his widow, defendant 1, 
and without leaving any issue surviving 
him. By his last will and testament dated 
11th January 1943, the said Piroz appointed 
his wife defendant 1 as the sole executrix 


thereof and bequeathed absolutely to defen- 
dant 1 the whole of his estate save and 
except three-fourths of a trust fund which 
the subject-matter of the deed of trust re- 
ferred to above dated I4th December 1931. 
On the facts and circumstances set out 
above the main questions arising for deter- 
mination by this Court are as follows : 

1. Whether on a true and proper construction 
of the will of the testatrix Hirabai, Piroz took the 
one-fourth share set out in cl. (9) of the will abso- 
lutely, or whether he took a life interest in that 
one- fourth share ? 

2. Whether under cl. (10) of the will of the 
testatrix there was an absolute bequest to the 
children of Piroz or whether the bequest to the 
children of Piroz is void in the circumstances oi 
the case ? 

The answers to these questions would 
determine the questions set out and annexed 
to the plaint as questions arising on the 
originating summons. The facts of the case 
are short and are not complicated. The first 
question arising is, what is the manner in 
which the will of the testatrix Hirabai 
should be construed. It is plain that the wiD 
must be construed as a whole and if there 
are any two clauses conflicting with eacht 
other the Court must try and reconcile them; 
with each other. The Court has to see on; 
the plain reading of the will first of all what; 
was the domin^-nt intention of the testatrix.! 
The meaning of els. (9) and (10) of the will 
must he concluded from the entire instru-l 
ment and all parts of the will are to be' 
construed with reference to each other as' 
laid down by the Privy Council in 37 Bom.i 
L.R.862^ so as to form <ine consistent whole,; 
and it is only where it is not possible to! 
reconcile all the parts of the will that thej 
latter must prevail. As observed by Sir| 
Amberson Marten C. J. who was then 
Marten J. at p. 385 of the case in 27 Bom. 
L. R. 380,^ quoting the observations made 
in (1901) 1 Ch. 939^: 

. . it is equally clear that the whole of a will is 
to be looked to, to aBcertain the intensions of a 
testator, and that the Court must, if it can, recon- 
cile the various clauses in a will. Farther, as point- 
ed out by Joyce J. in (1901) 1 Ch. 939* a-s being 
an observation which has been made in a large 
number of cases, on© has first to endeavour to see 
what is the true construction of the particular will 
before the Court irrespective of any authority and 
then to see whether there is any authority which 
prevents one from coming to that conclusion, and 
not fi rst to turn to the authorities, and then.to see 

1. (-35) 22 A.I.R. 1935 P. C. 187 : 157 I. 0. 888^ 

37 Bom. L. R. 862 (P.C.), Rameshwar Baksb 

Singh y. Balraj Euar. 

2. (’25) 12 A.I.R. 1925 Bom. 282 : 49 Bom. 478 : 

95 I. C. .229 : 27 Bom. L. R. 380, Gulabji v. 

Bustomji. _ _ _ 

3. (1901) 1 Ch. 939 : 70 L. J. Ch. 691 : 84 L. T. 

456, In re Sanford. 
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whether the particular will before the Court com^ 
Dearest to one will or to another will in the deci- 
ded cases.” 

I have said this because a series of English 
and Indian cases were cited before me by 
Mr. Kalyaniwalla on this and other points. 
Looking at the whole will and the tenor 
of different clauses I cannot resist coming 
to the conclusion that although in cl. (9) the 
testatrix says “and they shall give one such 
equal part” to Piroz, yet the clear statement 
in cl. (10) that that particular share shall be 
handed over to the trustees so that it may 
go to the children of Piroz clearly shows 
that the intention and dominant intention 
of the testatrix was that Piroz should enjoy 
the income for life and the corpus should 
go on the death of Piroz to his children. It 
is true that Piroz was not married at the 
date of the will and at the date of the death 
of the testatrix. But'it is clear that she was 
providing for the marriage of Piroz as she 
set aside a certain share for the wife of 
Piroz to be given to her on the marriage of 
Piroz and she contemplated evidently that 
the corpus should go to the children of 
Piroz after the death of Piroz. In these 
circumstances I have come to the conclu- 
sion that Piroz did not take an absolute 
interest in the one-fourth share set out in the 
will in favour of Piroz and that he took 
only a life interest in the said share and 
that he would be entitled to will away the 
said accumulation of interest due to him 
during his life. This conclusion which I have 
arrived at is the only conclusion I can 
think of on a proper reading of the whole 
will and which is in consonance with the 
dominant intention expressed in the will 
read as a whole and it does definitely recon- 
cile the two clauses, namely els. (9) and (lo) 
of the will. 

The next question is the one on which 
there has been considerable argument on 
both sides, namely whether Vilarbanoo did 
take under this settlement at aU and whe- 
ther the corpus in the hands of the trustees 
goes to the estate of Piroz as one of the 
heirs of Vilarbanoo with defendant 1 as the 
other heir or whether the gift in favour of 
Piroz’s child or children fails for any reason 
and that therefore the corpus reverts to the 
residuary estate of the testatrix Hirabai. 
The Court has now to see whether Vilar- 
banoo did or did not take. I have said the 
dominant intention was that the trustees 
were to hand over this share to the 
children of Piroz. Piroz during his lifetime 
did have a child but she predeceased him. 


The question, therefore, is : is there anything 
in the gift over to the child or children of 
Piroz repugnant to any principle of law or 
contrary to any of the sections of the Suc- 
cession Act; which have a bearing on this 
question^ The relevant sections to be consi- 
dered in this connection are Ss. Ill, 112 and 
113, Succession Act. Section 111 refers to a 
simple gift to a described class of persons 
directly and says that the thing bequeathed 
shall go only to such of that class as are 
alive at the testator’s death. But the excep- 
tion to that section clearly lays down that 
where property is bequeathed to a class of 
persons described as standing in a particular 
degree of kindred to a specified individual 
but the possession of that class is deferred 
until a time later than the death of the 
testator because of or by reason of a prior 
bequest or otherwise, then the exception 
says that the property shall at that time go 
to such of them as are then alive and to the 
j-epresentatives of any of them who have 
died since the death of the testator. In 
this connection see illustrations 2 and 3 under 
the section. The bequest after the interven- 
tion of the life interest as set out in this 
exception vests in each member of the class 
as and when he or she comes into being and 
this is so although he or she may die before 
the period of distribution in which case the 
representatives of such as have died since 
the death of the testator would be entitled 
along with those alive at the period of dis- 
tribution. So far as S. Ill is concerneJl I do 
not see how that can come in the way of 
Vilarbanoo taking an interest under the will. 

The next question is with reference to 
s. 112, Succession Act. This section refers to 
bequests that are void if made to persons 
who are not in existence at the testator’s 
death and where the bequest is made by a 
particular description. The section in terms 
says that where a bequest is made to a per- 
son by a particular description and there is 
no person in existence answering to that 
description at ^he testator’s death, the be- 
quest is void. This section would have made 
the bequest under the will void but for the 
exception to the section read with illustra- 
tions 3 and 6. This exception saves the 
bequest in the event of there being an inter- 
vening life interest or by reason of a prior 
bequest and it says that if such a person 
answering the description is alive at the 
death of the testator or conies into cxistonca 
between that event and such later time, the 
property shall, at such later time, go to that 
person. Illustration 3 dearly indicates that 


1946 Nusserwanji IccHAPORiA V. Gulcher MuNSHifCoyay^e J.) Bombay 137 


where there is an intervening life interest 
and thereafter the bequest-goes to a person 
by description who is not born at the date 
of the death of the testator but is born later 
and dies before the life interest falls in, the 
legacy in these circumstances goes to the 
representatives of such person. The excep- 
tion, therefore, depends entirely on the vest- 
ing of life interest before the bequest to 
unborn person takes effect, and if that 
unborn person is born, it is clear under this 
illustration that whether he or she is alive 
or dead at the termination of the prior 
■estate it says that his or her representative 
will take under the bequest. In these cir- 
eumstances I do not see how S. 112 can 
come in the way so as to make the bequest 
in this case void. 

The only other section which is to be 
considered and which was relied upon very 
strongly is S. 113, Succession Act. Now this 
section says that where a bequest is made 
to a person not in existence at the time of 
the testator’s death and is made subject to 
a prior bequest, the later bequest shall be 
void in the event of it not comprising the 
whole of the remaining interest of the testa- 
tor in the thing bequeathed. This section 
comes into operation when the bequest to 
such unborn person is postponed by the 
intervention of the life or some other interest 
in the thing bequeathed, and it comes into 
operation to that extent in the present case. 
But it says that in order that the bequest to 
such a person should be valid the only con- 
dition is that it must comprise the whole of 
the remaining interest of the testator and 
that there should be nothing in the way of 
a contingency or in the way of a defeasance 
clause which would restrict the whole of the 
interest of the testator being bequeathed to 
such a person. This section is in terms the 
same as s. 13, T. P. Act. The section has 
nothing to do directly with the question of 
perpetuity which is provided for in the next 
section but deals with the conveying of the 
whole of the interest of the testator to the 
person to whom it is bequeathed, the bequest 
being deferred in the manner set out in the 
section and has nothing to do with the vesting 
of the bequest in an unborn person. In this 
connection the English law is different and 
has no bearing on the construction of this 
section. If the matter had rested here, there 
would have been no difficulty in my coming 
to a conclusion that there is nothing under 
any of these sections to prevent the child 
born to Piroz taking the bequest and Piroz 
being entitled as an heir of. his child. I 
1946 B/18 & 19 


have, however, been referred to a recent 
decision of their Lordships of the Privy 
Council the case being 71 I. A. 93.^ In that 
case their Lordships have construed the 
implication of S. 113, Succession Act, and 
have made certain observations which are 
very pertinent. Their Lordships referred to 
the section at p. 102 and said that the sec- 
tion must of course be read and construed 
in connection with the illustrations to be 
found in the Act and those illustrations 
ought to be considered. Viscount Maugham 
observes at pp. 102 and 103 as follows : 

“The first illustration to the section shows that ft 
bequest by a testator to his children for their respec- 
tive lives and after their deaths to their ohildrea 
respectively, unborn at the testator’s death, is void, 
for it is not a bequest of the whole interest that 
remains in the testator, since it is not certain. A 
bequest to a son for life and after his death to his 
children who shall survive him must be bad for the 
same reason, since there may be no such children.” 

His Lordship thereafter went on to say 
that the illustrations show the strict sense 
in which the Legislature has used the words 
“a bequest is made” and the words “subject 
to a prior bequest.” His Lordship went on 
to say as follows (p. 103) : 

“It may be that a particular bequest must com- 
prise all the testator’s remaining interest, if the 
legatee under it is not in existence at the testator’s 
death; and it is clear that in cases like those two 
illustrations further gifts, however complete in 
their operation, do not save ‘the bequest’.” 

The test laid down is at page 103 : 

“ Whether the later bequest (whatever that 
means in a particular case) is a complete disposition 
of the testator’s interest.” 

In that particular case after considering the 
complicated facts of the case and the manner 
in which the will was drawn up their Lord- 
ships came to the conclusion that if under a 
bequest in the circumstances mentioned in 
S. 113, Succession Act, there is a possibility 
of the interest given to a beneficiary being 
defeated either by a contingency or by a 
clause of defeasance, the beneficiary under 
the later bequest does not receive the interest 
bequeathed in the same unfettered form as 
that in which the testator held it, and that 
the bequest to him does not, therefore, com- 
prise the whole of the remaining interest of 
the testator in the thing bequeathed. 

I have read very carefully this judgment 
of their Lordships where these propositions 
are laid down, viz. that where there is any 
contingency or where a clause of defeasance 
was there which cuts down or does not convey 
the whole of the interest of the testator in 
any manner whatsoever, then that would be 

4. (’44) 31 A. I. R. 1944 P. O. 67 : 71 1. A. 93 : 

I L.R. (1944) Ear. P.C. 238 : 216 I. C. 53 (P.C.), 

Sopher v. Administrator General of Bengal. 
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repugnant to the provisions of S. 113 and the 
bequest would be void. I have also quoted 
the above words of his Lordship Viscount 
Maugham to show that in that case their 
Lordships held that where according to 
ill. (1) to the section a bequest is made by a 
testator to his children for their respective 
lives and after their deaths to their children 
respectively, unborn at the testator’s death, 
it is void as it is not a bequest of the whole 
of the interest that remains in the testator, 
and as pointed out it will not be certain that 
there will be any grandchildren. 

These observations of their Lordships 
must be respected, even if it is argued that 
these are obiter, as laying down the law 
under the section. The question remains 
whether they are applicable to the parti- 
cular facts of the case before me. The 
Exceptions to Ss. ill and 112 expressly pro- 
vide for the vesting of the bequest to persons 
unborn, and I have already drawn attention 
to ill. (3) of S. 112. In the case before me, I 
cannot find the likelihood of any contingency 
arising nor is there any defeasance clause 
which would bring this particular case before 
me within the four corners of the observations 


A. Millard (Kania J,) A. I, R. 

[Case No 31,] 

A. 1 R. (33) 1946 Bombay 138 

Kania and Chagla JJ, 

Matildas Bishop and another — 

Appellants^ 

V. 

Suzan Anthony Millard — Bespondent^ 

O, C. J. Appeal No. 9 of 1945, Decided on 3rd‘ 
April 1945, from judgment of Bhagwati J.. in Suit 
No. 1347 of 1944. 

Provident Funds Act (1925), Ss. 4 and 5 — ^ 
G. I. P. Ry. Provident Fund Rules, R. 25 — 
Nomination— Subsequent marriage of member 

Nomination does not subsist and widow ia 
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with nominations which are valid and subsisting, 
nominations under S. 4. It is only with regard to 
the nominees under valid and subsisting nomina* 
tions that S. 6 declares the rights. [P 14*2 G 1} 

On the marriage or remarriage of a member 
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according to G. I. P. Ry. Provident Fund Rules,. 
R. 25 (b) (1). the declaration of nomination does not 
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is not ultra vires the Act. [P 141 C 1; P 142 0 1} 
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made by their Lordships in 71 I. A. 93* or 
within ill. (l) to S. 113, Succession Act, os 
explained by their Lordships and set out by 
mQ above. The child Vilarbanoo, imme- 
diately she was born and came into exist. 
:ence loecame entitled to the bequest and it 
is immaterial whether she was alive or dead 
lat the termination of the prior life interest 
■or life estate given to Piroz under the will, 
as in the latter event her representatives 
would take. 


In these circumstances I do not find any- 
thing repugnant in the bequest made in 
favour of the child or children of Piroz. I, 
therefore, hold that Piroz’s daughter Vilar- 
banoo did take the bequest and that on 
the death of Vilarbanoo her heirs were her 
representatives, namely Piroz and defen- 
dant 1 to the suit. I, therefore, hold and 
answer the second question formulated above 
by saying that the bequest made in Cl. (10) is 
a good bequest and not void. Costs of all 
parties to the suit as between attorney and 
client to come out of the estate. Costs to be 


taxed on the dong cause scale. 




*4^r\accordingly. 




i j-.js - Cj>u rC 


Jari'if-’’ ''' 


3 amir 


Kania J. — This is an appeal from tha 
judgment of Bhagwati J. Eustace Edwin 
Millard, an employee of the G. I P. Railway,, 
was a subscriber to the provident fund of 
the railway company. On 23rd July 1936, he 
made a nomination under the rules of the 
fund in the prescribed form, which is headed 
"The Form of declaration," in favour of hia 
mother. He married the respondent on ISth. 
July 1941, and died on lat October 1943. He 
left him surviving hia widow the respondent,, 
and two sisters who are the appellants. Hia. 
mother died on 23rd September 1943, i. e.^ 
before his own death. After his death the 
appellants obtained letters of administration 
to the estate of their mother and claimed ta 
receive payment of the provident fund due 
to the deceased from the railway company.. 
The respondent claimed the same fund on 
the ground that on her marriage the nomina- 
tion ceased to subsist under the rules. Thn 
Q. I. P. Railway being owned at all material 
times by Government, the Governor- General 
in Council filed an interpleader suit as the 
plaintiff. He was discharged from the suii 
on payment of his costs, after he deposited 
the amount in Court The only issue whioh 
was ordered to be tried first was as follows i 

''Whother the marriage of defendant 1 (respon- 
dent) to the deceased subsequent to the nominaUoa: 
by the deceased in favour of his mother xevokea 
the nomination ?** 
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I must say that the word “revokes’* is not 
happily chosen. If the word “subsists.” which 
is used in the rules, was retained with proper 
alterations in the issue, it might have been 
better. The parties, however, have clearly 
understood the rival contentions arising on 
the construction of the rules and the Provi- 
dent Funds Act, 1925. On behalf of the 
appellants, it is contended that the Provident 
Funds Act should be first looked at and S. 5 
of the Act determines the rights of the 
nominee. The relevant portion of that section 
is as follows : 

“Subject to the provisions of this Act, but other- 
wise notwithstanding anything contained in any 
law for the time being in force, or any disposition, 
whether testamentary or otherwise by a subscriber 
to . . . the Railway Provident Fund of the sum 
standing to his credit in the Fund . . . any nomina> 
tion duly made in accordance with the rules of the 
fund, which purports to confer upon any person the 
right to receive the whole or any part of such sum 
on the death of such subscriber . . . shall be deemed 
to confer such right absolutely until such nomina- 
tion is varied by another nomination made in like 
manner or Is expressly cancelled by the subscriber 
• ... by notice given in such manner and to such 
authority as is prescribed by those rules.” 

It was pointed out that although under the 
Act there was no provision for making rules 
by Government or the railway administra- 
tion, the existence of the rules is assumed. 
It was argued that while rules might be 
framed for the internal management of the 
fund, no rule can be framed so as to override 
S. 6 and prescribe a method by which a 
nomination duly inade under the rules can 
be varied or cancelled, otherwise than as 
prescribed by the section. In this connection 
it was pointed out that in England under 
the Friendly Societies Act, 1875, there was 
no provision for revocation of the nomina- 
tion on the marriage of the subscriber. The 
provision of revocation on the happening of 
that event was made by express legislation 
under the Friendly Societies Act, 1896. It 
was, therefore, contended that the same result 
cannot be achieved by making a rule to that 
effect. The appellants relied on 42 C. W. N. 
1143^ to support the contention that a will 
cannot revoke a nomination. No authority 
is required for that proposition, because S. 6 
itself provides that a will by itself shall not 
be considered a sufficient revocation of the 
nomination. (1899) 1 Q B. 45® was relied 
upon to support the contention that a nomi- 
nation made under the Friendly Societies 
Act, 1876, was not revocable in any manner 

(’38) 42 C.W.N. 1143, Secy, of State v.Nagendra 

Mohan. 

2 . (1899) 1 Q. B. 46 : 68 L. J. Q. B. 45 : 79 L.T. 

824 : 47 W. R. 82, Bennett v. Slater, 


other than that prescribed by the corres- 
ponding sub-section and was not revocable 
by a subsequent will of the nominator. In 
that judgment the Court emphasised that a 
nomination cannot be revoked otherwise 
than in the manner prescribed by the sec- 
tion. I think the clear words used in s. 5, 
Provident Funds Act, are equally emphatic 
on the point and no authority is needed to 
support it. It was next contended that R. 25, 
Provident Funds Rules, which was in force 
in August 1935, if read as making a nomi- 
nation revocable on the marriage of the 
subscriber, was ultra vires. It was argued 
that the notes printed at the foot of the pre- 
scribed form of nomination cannot be con- 
sidered as forming part of the rules. They 
were mere notes for the guidance of the 
department. It was next contended that 
whatever general notes for the guidance of 
the department may exist, in fact the de- 
ceased made the nomination without any 
reservation and on a form which did not 
contain any such note^. Therefore, in any 
event, the nomination made by the deceased 
was not controlled by any such condition 
and effect should be given to the nomina- 
tion, irrespective of the note printed at the 
foot of the prescribed form. It was lastly 
contended that this note is an attempt to 
prescribe a condition subsequent to revoke 
the nomination, and is made with a view to 
make the rule a will of the subscriber who 
was not a Hindu, Muhammadan, Buddhist or 
a person exempt from the operation of the 
Indian Succession Act and was thus in con- 
flict with the express words of s. 5, Provi- 
dent Funds Act. The material part of R. 25 
is in these terms : 

“;95. (a) Subject to the provisions of cl. (b) below, 
the disposal of the balance at credit of deceased 
members shall be regulated by S. 4 (1), Provident 
Fuuds Act, 1925, reprinted as annezure AAA. 

(b) (i) If a declaration made by a member in 
accordance with the provisions of rules subsists 
vide notes to annexure A, the amount standing to 
his credit in the fund, or the part thereof to which 
the declaration relates shall, subject to the other 
provisions of these rules, be payable in accordance 
with such declaration.” 

The whole of the Provident Funds Act is 
reprinted as annexure AAA. Annexure A 
is the form of declaration. The material 
part is as follows : 

*‘I hereby declare that in the event of my death 
the under-mentioned person or persons shall be 
entitled to receive payment of my provident fund 
holding including additional benefits, if any, in 
the proportion mentioned against their names....* 

Then follow certain columns, with headings, 
in which the name of the nominee, his 
relationship to the member, the proportion 
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of the holdings etc., have to be filled in. 
Paras. 1 and 2 of the notes are in these 
terms: 

"1. When a deposit account is first opened the 
membcrconcerncd shall be required togive a declara- 
tion particularising the person or persons by whom 
be is desirous that the whole or any portion of his 
deposit shall be received in the event of his death, 
and the deposit shall subject to the other provisions 
of these rules, be payable in accordance with such 
declaration. Such declaration should, whenever pos- 
sible, be in the handwriting of the member and 
must be signed by him. The declaration which 
should be attested by two witnesses in the presence 
of the declarant and of each other will remain in 
force until it is revised or cancelled by means of a 
notice in writing given to the Chief Accounts 
Officer in the prescribed form. Such notice or re- 
vised declaration shall also be similarly attested by 
two witnesses. On the marriage or remarriage of a 
member who is not a Hindu, Muhammadan, Budd- 
hist, orother person exempted from the operation of 
the Indian Succession Act, any declaration already 
submitted by him shall forthwith become null and 
void and a fresh declaration shall be required. 

2. This declaration is made under Provident 
Fund Rules 24 (a) and 25”. 

The declaration made by the deceased and 
filed with the railway company is substan- 
tially in the same form, except that at the 
foot no notes are printed. The definition of 
“dependent" as found in the Provident 
Funds Act S. 2 (c) is printed. The Provident 
Fund Rules and Regulations (a copy of which 
is put in as exhibit) is headed “Revised Rules 
and Regulations for the maintenance and 
management of the fund." 

On behalf of the respondent, it is conten- 
ded on the other hand that the rules of the 
provident fund govern the rights of the 
parties. The Act is applicable, but unless 
any rule is'in conflict w’ith the express statute, 
the rights of the contracting parties, i. e. 
Government on the one hand and the em- 
ployees on the other, must be according to 
the rules. It was - argued that the w'hole 
argument of the appellants was based on a 
misreading of S. 6. It was not disputed that 
a nomination cannot be varied or cancelled 
except as provided in S. 6 . The section how- 
ever recognises the nomination made in ac- 
cordance with the rules of the fund. The Act 
did not prohibit the making of rules in res- 
pect of nominations, so as to make them 
conditional or subsisting on certain contin- 
gencies only. It was pointed out that Ss. 3, 
4 and 5 contained the scheme of the Act. 
While S. 6 defined the rights of the nominee, 
S. 4 was ttie material section as it contained 
provisions relating to repayment of the fund. 
Section 4 (i) (c) (i) was relevant to be con- 
Bidered in this connection. In that clause 
the sum or the balance of the provident fund 
which was not payable under cl. (a) or (b) 


A. 1. R. 

to the dependent or when it was less than 
Rs. 5000, was to be paid to “any person nomi- 
nated to receive it under the rules of the 
fund." Relying on the general words used 
in that clause it was argued that the nomi- 
nation made under the rules controlled the 
right to receive payment. If the nomi- 
nation itself was not bad according to 
the rules, it was wrong to contend that be- 
cause the nomination was conditional, viz. 
subsisting on the non-occurrence of a certain 
event, it should be considered as varied or 
cancelled otherwise than in the manner pre- 
scribed in S. 5. 

In my opinion the contention of the res- 
pondent on the construction of the section 
and rules is correct. The proper approach to 
the question is to consider the scheme of the 
Act first. While S. 6 of the Act, as shown by the 
marginal note, prescribes rights of the nomi- 
nees, the important section to be considered 
is s. 4. The claim to receive the money must, 
therefore, be under that section, and that 
section alone. It cannot rest on s. 5. Under 
S. 4 (1) (c) (i) a Iverson who is properly 
nominated according to the rules is entitled 
to receive the money. The question, there- 
fore, is in whose favour there subsists a nomi- 
nation on the date the claim to receive the 
money is made. To answer that question 
one must turn to the nomination paper. I 
find nothing in s. 6 to prevent a nomination 
being considered subsisting under certain 
conditions only. The words of S. 5 do not 
prohibit the making of such nomination. The 
Act only provides for a nomination made 
according to the rules. There is nothing in 
the rules to prevent such a nomination being 
mode. Section 6 prevents the variation 
or cancellation of a nomination, which is 
filed -with the company, otherwise than as 
prescribed by that section. The question in 
the present case is not of a variation or 
cancellation of the nomination so made, 
but the effect of the nomination itself. 
That question is not dealt with by S. 6 at 
all. According to S. 6 a nomination duly 
made iu accoi*dancG with the rules of the 
fund becomes offootive and would confer 
a right to receive the balance of the fund 
on the death of the subscriber, but such 
right must bo fouud in the nomination made 
according to the rules of the fund. I do not 
think that the section prevents the making 
of a rule, w’hich would make a nomina- 
tion subsisting on certain contingencies only. 
Rule 25 (a) prescribes that, subject to the 
provisions of cl. (b), the disposal of the 
balance shall be regulated by s. 4 (l) of the 
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Act. Therefore before approaching S. 4 (l) 
the railway authority has to ascertain whe- 
ther the case is covered by R. 25 (b). That 
clause of the rule (which I have quoted 
above) in terms provides ‘V/ the declaration 
made by the member szihsists.'* There is an 
express reference after those words to the 
note ’annexed as A. Therefore, the question 
whether the declaration subsists or not has 
to be determined on a reference to the 
notes found in annexure A to the rules. 
The notes thus form an integral part of the 
sub-clause. The last part of the first para- 
graph of the notes prevents the subsistence 
of such nomination on the marriage or 
remarriage of a member who was not a 
Hindu, Muhammadan, Buddhist, or a person 
exempted from the operation of the Suc- 
cession Act. It declares that in case of 
such a member the declaration already 
jsubmitted by him, on marriage or remar- 
riage, shall forthwith become null and void. 
Giving proper effect to the words used in 
the notes it is, therefore, clear that on the 
marriage or remarriage of such a member 
according to R. 25 (b) (l), the declaration 
does not subsist. If the declaration does 
not subsist one must turn to R. 25 (a) to 
ascertain the party to whom the fund is 
payable. It is there prescribed that the 
fund shall be payable according to the 
rules found in S. 4 (l). It is not disputed 
in the present proceedings that if the decla- 
ration does not subsist the respondent is 
entitled to the fund. The only i^ue on 
which the Court’s opinion is sought is 
whether on the true construction of the Act 
and the rules the declaration subsisted after 
the marriage of the respondent with the 
deceased. 

The fact that in this individual case these 
notes do not appear at the foot of the 
nomination paper does not in any way help 
the appellants because by reference to the 
notes in R. 25 (b) the notes become a part 
of the rule, and the nomination, even with- 
out containing the notes, is still a nomi- 
nation under the rules and the effect thereof 
is controlled by the notes printed at the foot 
of the prescribed form. The argument that 
the rule is ultra vires the Government is 
unsound because there is no limitation to the 
rule-making power of Government under 
the Act. The rule, as construed above, does 
not come in conflict with any express pro- 
vision or condition found in S. 5 . The argu- 
ment that the attempt is to create another 
condition subsequent is also unsound because 
what is intended to be attained by the notes 


is not to prescribe a condition subsequent 
and cancel it, but to prescribe the occurrence 
of an event which limits the existence of 
the nomination itself. By the nomination, 
made with this condition, there is no varia- 
tion or cancellation of the nomination, but 
the operation of the nomination itself is 
limited to the period prescribed by the 
notes. I do not think by the notes an 
attempt is made to make a will, in the case 
of an exempted person. I do not find any- 
thing in the Act to prevent the contracting 
parties from agreeing to a rule which will 
operate only in respect of a certain class of 
subscribers, as distinguished from certain 
other class of subscribers. The law of con- 
tract does not prevent the making of such 
contracts. If a member does not like the 
rules he has always the option not to be 
a subscriber. If under the terms of his 
service he has to be a subscriber, there is 
no obligation on him to take up such 
service, unless he is willing to accept the 
conditions offered to him. One of the condi- 
tions may be that he has to subscribe to a 
fund according to the rules framed by the 
Government. 

In England the change was made by 
legislation. I am, however, unable to find 
anything in the Provident Funds Act to 
prevent the same result being achieved by 
rules here. A change by legislation may 
have been desirable but may not have been 
done in view of the fact that there would 
be discrimination on this point between 
persons to whom the Indian Succession Act 
applied and persons to whom it did not 
apply. We are not concerned with the 
reasons why the Legislature omitted to 
include such a provision in the Provident 
Funds Act in respect of a limited class of 
members. What we are concerned with is 
to ascertain whether the framing of the 
rules is against the Act and I am unable to 
find any law which prevents the framing 
of that rule. The learned Judge in the trial 
Court has approached the matter correctly. 
The appeal fails and is dismissed with costs. 
Two counsel certified. 

Chagla J. — I agree with the judgment 
just delivered by my brother Kania and 
have very little to add. In my opinion the 
vital and operative section of the Provident 
Funds Act is S. 4. It is that section which 
regulates the obligation cast upon the 
officers of the fund to make payment to 
persons mentioned in that section. It is also 
that section which lays down the rights of 
the persons who have to receive from the 
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fund. It is only under that section that a 
person becomes entitled to be paid out of 
the fund of which he is a subscriber. All 
that S. 5 does is, as its marginal note indi- 
cates, to declare the rights of the nominees 
and it provides that the right of the nominee 
is absolute and is not qualified or controlled 
in any manner. But the right of the 
nominee which is declared by that section 
is the right of a nominee under a valid and 
subsisting nomination, and in order to find 
out what a valid and subsisting nomination 
is one has to turn not to S. 5 but to S. 4, 
because s. 4 in terms provides that when a 
payment has to be made under a nomina- 
tion it is to a person nominated to receive 
the fund under the rules of the fund.^The 
right of the nominee to receive as a nominee 
must be a right given to him under the 
rules of the fund and not under any provi- 
sions of the statute. To my mind what is 
decisive of this appeal is the answer to the 
question, “Who is the person in this case who 
is entitled to receive as a nominee under the 
rules of the railway provident fund?.’’ It 
cannot be disputed that, as the rules of the 
railway provident fund stand, the appellants 
are not entitled to receive the fund, as the 
nomination of the deceased’s mother came to 
an end on the marriage of the deceased with 
the respondent, and the appellant’s mother 
ceased to be the person nominated to receive 
'the amount under the rules of the fund. Once 
that question is answered under S. 4, it is 
futile in my opinion to proceed further to 
lexamine s. 5, because s. 6 only deals with 
and can only deal with nominations which 
are valid and subsisting nominations under 
S. 4. As I have ix)inted out it is only with 
regard to the nominees under valid and 
subsisting nominations that S. 6 declares the 
rights and that section further provides that 
so long as a valid and subsisting nomina- 
tion is not varied or cancelled in accordance 
with the rules of the fund, those rights 
would continue. In this case no question of 
variation or cancellation arises. I therefore 
agree with my learned brother that the ap- 
peal should be dismissed with costs. 

Appeal dismissed, 
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Land Acquisition Act (1894), S. 23(iv) — Loss 
of earnings — Concern not going — Actual 
loss and not prospective loss is to be consi- 
dered — S. 23 is not exhaustive. 

The expression “loss of earnings** used in S. 23 (iv) 
means loss of earnings from a business which 
at the time of the acquisition was a going concern. 
If the claimant’s business be a going concern on the 
land which is the subject-matter of acquisition, then 
he would be entitled to damages for loss of earn- 
ings. A compulsory change of a place of business 
may result in a serious loss to the persons concerned. 
Locality often possesses an element of convenience 
which has an important value in connection with 
business, and if a person enjoys such special ad- 
vantage through having established himself in a 
particular site, it may be for a long period, it is 
reasonable that he should be entitled to compensa- 
tion when he is disturbed for the benefit of the 
general public. Any probable diminution in the 
value of the claimant's good will in his trade con- 
sequent on the taking of the premises in which 
such trade is carried on and the consequential loss 
of his earnings would come within the meaning of 
the word “earnings** and there are well recognised 
rules for calculation of loss of earnings in such a 
case. [P 143 0 2; P 144 C 1] 

As the provisions of S. 23, Land Acquisition Act, 
are not exhaustive, it was held that under the cir- 
cumstances of the case the Land Acquisition Officer 
was justified in awarding compensation by way of 
six per cent return on the looked up capital over 
and above the value of the land and the materials 
thereon. [P 146 0 1] 

B. Q. Rao ( Qovernmont Pleader) — 

for Appellant. 

B. O. Thdkore — for Respondent. 

Rajadhyaksha J. — The only question 
in this appeal is as regards the claimant's 
right to receive compensation for the loss of 
prospective earnings. The laud involved in 
this case is the southern half of survey 
No. 176 of Juhu, which belonged to one Narsi 
Monjee. The land was notified for aoquiffi- 
tion on 15th June 1937, and the notification 
under S. 6, Land Acquisition Act, 1894, was 
published on 2ud December 1937. The land 
w^os actually taken possession of by the au- 
thorities on 6th October 1938. The contention 
of the claimant was that he owned a cigarette 
factory at Santa Cruz, and in order to ex- 
pand his business he had purchased the land 
in question in 1935 with the object of buil- 
ding thereon a factory for manufacturing 
cigarettes. This factory was intended to be 
capable of manufacturing tliree times the 
quantity of cigarettes manufactured in the 
Santa Cruz factory. For this purpose the 
claimant had obtained a licence from the 
Collector of Bombay and had also got certain 
plans prepared and sanctioned by the autho- 
rities concerned. The work of building the 
factory hod proceeded up tp three feet 
alx)ve the plinth level when the land was 
notified for acquisition. By reason of that 
notification the work of erecting the factory 
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■could not be proceeded with, and ultimately 
owfng to the land being finally acquired, the 
project of building a factory thereon had to 
be given up. For this reason the claimant 
■contended that he should be compensated for 
the loss of his prospective earnings for a 
period of one year on the basis of the profits 
which he made on the Santa Cruz factory. 
■He, therefore, claimed, on the estimate 
made by his experts, Rs. l,8i,500 for the 
loss of earnings. 

The Land Acquisition Officer considered 
■that the claim made by the owner was 
fantastic and grossly exaggerated. He thought 
that the claim was purely hypothetical, 
based as it was on so many uncertain factors 
fiuch as the* probable cost of constructing the 
buildings, the cost ot erecting machinery 
which would turn out three times the product 
■of the Santa Cruz factory, the difficulty of 
■getting sufficient labour in these days of 
labour unrest, and, lastly, the difficulty of 
raising enough capital at a reasonable rate 
of interest. Reconsidered that if the factory 
had been a going concern, the claimant 
would have been justified in basing his claim 
for loss of earnings. Even so, he thought that 
fJhe claimant had suffered some damage and 
was entitled to be compensated therefor. 
He, therefore, allowed six per cent, interest 
on the capital invested in the land, the in. 
■complete building and the materials which 
had been locked up in this business, and he 
Ewarded compensation at this rate of interest 
from 17th June 1937, up to the date of pay- 
ment as damages due to the acquisition 
against the claim for loss of earnings. This 
amount came to Rs. 4610. Against this award 
the claimant applied to the District Court of 
Thana, and the learned Assistant Judge who 
heard the reference was of opinion that the 
provisions of the Land Acquisition Act should 
be liberally construed in favour of the 
claimant and that the claimant was entitled 
to the damages which he had suffered owing 
to the land being acquired, even though the 
'buildings had not been completed and the 
business had not been started. He thought 
that if the land had not been acquired, the 
buildings would have been constructed and 
the factory would have been started, and that 
as the claimant was prevented by reason 
■of the acquisition from making profits out 
•of the business, he was entitled to be com- 
pensated for the loss of his prospective earn- 
ings. Having come to this conclusion, the 
warned Assistant Judge examined the pro. 
to which the claimant made from the Santa 
factory, and after making due allow- 


ance for the various items of expenditure, 
he thought that the claimant might have been 
expected to make a net profit of Rs. 18,600 
per year. On this basis he made an award 
for the loss of earnings for a period of eight 
months. This amount came to Rs. 12,400, 
and allowing for interest on the extra amount 
awarded he increased the award made by 
the Land Acquisition Officer by Rs. 8240 . It 
is against that order that the Land Acquisi- 
tion Officer has filed the present appeal. 

The main ground taken by the learned 
Government Pleader is that as the business 
was not a going concern at the date of the 
acquisition, the claimant was not entitled 
to anything by way of damages for the loss 
of earnings. Two points arise for considera- 
tion in this appeal: (i) whether the claimant 
was entitled to any compensation in law for 
loss of earnings in view of the fact that the 
construction of the buildings had just started ' 
and the business was not a going concern; and 
(ii) if the claimant was entitled to damages, on 
what basis should those damages be assessed. 
There is no doubt that if the claimant’s 
business was a going concern on the land 
which was the subject-matter of acquisition, 
then be would be entitled to damages for 
loss of earnings. A compulsory change of a 
place of business may result in a serious 
loss to the persons concerned. Locality often 
possesses an element of convenience which 
has an important value in connection with 
business, and if a person enjoys such special 
advantage through having established him- 
self in a particular site, it may be for a long 
period, it seems to be reasonable that he 
should be entitled to compensation when he 
is disturbed for the benefit of the general 
public. Any probable diminution in the 
value of the claimant’s goodwill in his trade 
consequent on the taking of the premises in 
which such trade is carried on and the con- 
sequential loss of his earnings would come 
within the meaning of the word “earnings”, 
and there are well recognised rules for cal- 
culation of loss of earnings in such a case. 

As pointed out at p. 260 of Rai Bahadur 
Gupta’s Land Acquisition Act : 

“Apart from cost of removal and expenses inci- 
dental to the business itself which are dealt with in 
clause fifthly. ..[ot S. 23, Land Acquisition Act] 
matters for consideration in estimating injury to 
earnings, (or what is commonly called ‘loss of 
earning*), may be analysed thus 

(u) Depreciation of fixtures, 

(6) Depreciation of stock, 

(c) Loss on account of ‘good will*, 

(d) Loss on account of credit-sales.** 
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All those elements which go to constitute 
loss of earnings iDresume that there is in 
existence a going concern the. transfer of 
which is necessitated by the acquisition of 
land. But we have not been referred to a 
single case where there has not been in 
existence any going concern when the land 
is acquired, and a claim has been made and 
allowed for the loss of prospective earnings 
on account of a business which was intended 
to be established on the acquired land ; and 
we consider that this paucity of authorities 
for the proposition of this kind is not with- 
out significance. In our view the expression 
“loss of earnings” used in S. 23 (iv), Land 
Acquisition Act, means loss of earnings from 
a business which at the time of the acquisi- 
tion was a going concern. The learned 
advocate for the claimant gave an illustra- 
tion of how such a view of law would result 
in substantial damage to the claimant him- 
self. He gave an instance of a building 
which had almost been completed in Janu- 
ary, in which a business was intended to be 
started in March and which was notified 
for acquisition in February. He argued that 
in such a case, the compensation for the 
land itself with the buildings thereon under 
S. 28 (i) would not be an adequate compen- 
sation, and the claimant would be entitled 
to ask for damages for the loss of earnings 
under s. 23 (iv) oven though the business 
bad not actually commenced at the time 
when that land together with the building 
was notified for acquisition. We are not 
sure that the illustration given by the learn- 
ed advocate is altogether in point. In a case 
such as the one contemplated by the learn- 
ed advocate, the claimant would get full 
compensation under cl. (i) of s. 23 because 
the compensation would be given not only 
for the land itself but alsb for the buildings 
thereon, and the potentiality of using those 
buildings for the purpose of business would 
be a factor governing the market-value of 
the building; and we are not sure that if a 
claim were made for the loss of earnings in a 
case of this type, that claim would be ad. 
mitted in Court. If the line of reasoning 
adopted by the learned advocate were to be 
carried to its logical conclusion, it would 
mean that if the land was acquired imme- 
diately after it was purchased by the claim- 
ants for the purpose of erecting a factory 
the claimant would be justified in putting 
forth a claim for the loss of earnings by 
saying that he intended to build a factory 
thereon, and that the factory when com- 
pleted would bring him profits at a certain 


rate. And the learned advocate was not 
prepared to say that in such a case tho 
claimant would be justified in making a 
claim of this kind. Between these two ex. 
tremes there may be various gradations, 
and in our view the claim made in the pre- 
sent instance comes nearer to the latter class 
than to the former class. Nothing had hap- 
pened in this case except the purchase of 
land, preparation of plans and the obtaining 
of the sanction from the Collector for erect- 
ing the factory. But, as pointed out by the- 
Land Acquisition Officer there were numer- 
ous other uncertain factors which made the 
completion of the building, the starting of 
the business and earning profits therefrom, 
largely a problematical affair and we do nob 
think that in a case of this kind the claim, 
ant would be justified in claiming compen- 
sation for damages for loss of earnings. Al- 
though no case precisely in point has been 
brought to our notice, there are observations- 
in one or two cases which came before tha 
Calcutta High Court which show that the 
loss of earnings for which a claim can be 
made under s. 23 (iv), Land Acquisition 
Act, must refer to the loss resulting from 
acquisition of land with a going concerifl 
One such cose is A. l. R. 1927 cal. 367.^ In 
that case the claimant had leased hia lands 
to Bull Brothers for the purpose of rnanu* 
facturing bricks. The lease was to last for 
ten years; but after five years the land was- 
acquired by Government, and the Collector 
awarded compensation on the basis of the 
rent reserved by the lease in favour of the 
Bull Brothers and allowed twenty years*^ 
purcbase-money to the claimants. But a- 
claim was made that damages should have 
been awarded by reason of the acquisition 
injuriously affecting the earnings of the 
claimants. It was contended that in addi- 
tion to the market-value of the land as as. 
certained the claimants were entitled to< 
damages for the loss of any profits they 
might have made if they had engaged in 
the business of brick- manufacturing after the 
expiry of the lease in favour of the Bulls. 
In support of that contention a reference 
was made to the case in (1875) lO Oh. A. 436.* 
In dealing wdth this argument, the learned 
Judge ob^rved as follows (p. 369) : 

'Tt seems to me that the principle laid down in 
that case has no application to the oiroumstanoea 
of the present case. It is no doubt well-settled that 
in ascertaining the markebvalue of the land the 

r (*27) 14 A. I. R. 1927 Cal. 367 ; 100 1, C. 190, 
Suresh Ohandra v. Seoy. of State. 

2. (1876) 10 Ch. A. 435 : 81 L. T. 869 : 28 W.B* 
686, Ripley v. Great Northern lUy. 0^ 


1946 Land Acquisition Officer V. Jamnabai J .) Bombay 145 


Court has to oscertain what is the market- value of 
the property not according to its present disposi- 
tion, but laid out in the most lucrative and advan- 
tageous manner in which the owner can dispose of 
it. A familiar example is that of lands in or near 
a town which are agricultural, but capable of being 
used as building sites. But when once you assess 
the market-value of the land by taking every cir- 
cumstance into consideration, d do not think that 
the person interested may again ask for damages 
on the ground that he might have made protits 
by engaging in a certain trade or business on the 
land in question. 

It seems to me that a person is entitled to claim 
damages for loss of earnings if he carries on some 
business in the acquired premises and by virtue of 
the acquisition he is deprived of his profits by 
reason of the fact that be cannot find another 
place where be can carry on the business in which 
he was engaged on the acquited premises ; for 
example in this case, if the claimant had carried 
on tbe trade of brick- making and had proved that 
after the acquisition he was unable to find a suit- 
able field for carrying on his business of brick- 
making and by that reason would lose his customers 
orsufier damage in any other way, he might have 
made a claim for such damage.'* 

A similar question arose before the same 
learn'ed Judge in 56 Cal. 819.® At page. 823 the 
learned Judge observes as follows: 

‘“Loss of business’ means that a man pursuing 
some trade or business, is compelled to give it up 
or to carry it on elsewhere, which would give him 
less profit than what he was making at the former 
place. In that case he would be entitled to com- 
pensation on that account.” 

These observations appear to us to support 
the view we take, and, in our opinion, the 
claimant in this case was not entitled to 
damages for loss of earnings. Even if we 
are wrong in our view that the expression 
“loss of earnings” in S. 23 (iv) refers to loss 
caused on account of acquisition to a run- 
ning business and not to prospective busi- 
ness, we think that the damages must be 
proximate damages and must not be too 
remote. As has been pointed out in S,’ 66 of 
Vol. 6 of Halsbury’s “Laws of England”, 
2nd edition “if the right to compensation is 
established, the amount of compensation is 
commonly determined by the ordinary rules 
applicable to damages in actions of tort'* 
And as stated in S. 51 of the same volume, 

damages which would be too remote to be 
recovered in an action cannot be recover- 
ed by way of compensation.” In the pre- 
sent instance we consider that the damages 
claimed by the respondents are too remote. 
In this ease only the foundation of the buil- 
ding in which a business was to be run 
subsequently had been laid. There were 
numerous uncertain factors which would 
have come into play before the building 

3. (’29) 16 A. I. R. 1929 Cal. 826 : 66 Cal. 819 : 

121 I. 0. 672, Madhab Gobinda Bay v. Secretary 

of State. ^ 


could be completed and business begun. 
The loss on account of acquisition in tbe 
earnings of such a business must, in our 
opinion, be regarded as too remote to justify 
any compensation being granted. The learn- 
ed advocate then contended that even if he 
was not entitled to damages for loss of 
earnings under s. 23 (iv), the compensation 
granted to his client for the value of the 
land might be enhanced by the amount 
which the learned Assistant Judge has 
awarded in addition to the amount given by 
the Land Acquisition Officer. The land itself 
was purchased by the claimant at iis. 3-8-0 
per square yard in 1935, The Land Acqui- 
sition Officer valued tbe land at Rs. 4 
per square yard and the learned Assistant 
Judge valued it at Rs. 4-8 0 per square yard. 
The possibility that the claimant may not 
be able to justify his claim for loss of 
earnings was visualised by the claimant 
himself; for the learned Assistant Judge 
observes in para. 46 of his judgment as 
follows : 

“No plotting scheme is prepared for survey 
No. 176 south as on behalf of the claimant Narsi 
compensation is claimed on the basis of his pro- 
spective factory. That claim will be considered 
later. It is, however, urged that if Narsi cannot 
be given compensation on the basis of his prospec- 
tive factory, tbe scheme applicable to Bhabha’s 
land would equally apply to Narsi’s land.” 

Therefore, the claim of the respondent in 
the alternative was that if he was not 
entitled to compensation for loss of earnings 
under S. 23 (iv), his land should be valued 
in the same manner as that of Mr. Bhabha, 
i e., the northern half of the same survey 
number. The learned Judge has in fact 
valued both the lands on the same basis 
and awarded Rs. 4-8-0 per square yard for 
both the northern and the southern halves 
of survey No. 176. It would appear, there- 
fore, that the alternative contention of the 
claimant was accepted by the learned Judge 
although he has also proceeded to award 
compensation for the loss of earnings under 
S. 23 (iv), Land Acquisition Act. It is not, 
therefore, open to the claimant to ask that 
hia land should be valued at a still higher 
figure because it possessed any special 
potentiality on account of its situation. The 
learned advocate for the respondent argued 
that the land was specially suited for a 
cigarette factory, but we do not think that 
there is anything in the situation of the 
land which makes it more suitable for a 
cigarette factory than for any other kind 
of business. We are, therefore, not prepared 
to increase the award made by the learn- 
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ed Assistant Judge in respect of the land on 
account of this alleged special potentiality. 

Although in our opinion no compensa- 
tion can be granted either under s. 23 (i) or 
S. 23 (iv), Land Acquisition Act, we consider 
that the claimant was entitled to some com- 
jpensation. The provisions of S. 23, Land 
Acquisition Act, are not exhaustive, and 
we think that under the circumstances of 
the case, the Land Acquisition Officer was 
justified in awarding compensation by way 
of six per cent, return on the locked up 
capital over and above the value of the 
land and the materials thereon. The result, 
therefore, is that this appeal must be al- 
lowed and the award of the Land Acquisi- 
tion Officer restored. The appellant will get 
his costs of this appeal and of the procee. 
dings in the District Court from the res- 
pondent who will bear his own. 

Appeal allowed. 
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Joint First Appeals Nos. 288 and 289 of 1940, 
Decided on 9th March 1945, from decision of Joint 

No^ei^drigas*^ Special Suit 


Hindu law _ Joint family — Severance in 
status^Intention is test — If demand of parti- 
tion not persisted and is abandoned by consent 
of others, severance is not effected. 


An unequivocal intention to separate effects f 
severance in the oo-parcenary, and if it is followec 
by a partition, then the co-parcenary is to b( 
deemed to have come to an end when the notice 
expressing the intention to separate was given 
±sut it 18 possible that, after such an intention U 
expressed, the parties may decide not to effect a 
severance, but to continue to bo joint as before. In 
such a case the mere giving of a notice expressinc 
an intention to separate is- not sufficient by itsell 
to put an end to the coparcenary. An unequivocal 
demand for partition, which has not been persisted 
in and has been withdrawn or abandoned with the 
consent of the other members of the family, can- 
not he treated as nevertheless effecting a separa- 

174 and ( 29) 16 A.I.R. 1929 All. 170, Bel. on. 


T> A r 1 • j , [P 147 C 1, 2] 

B. A Jahngxrdar and P. V. Vaee for O. R 

Afadbhavx — for Appellant (in 288 and 289 
respectively). 

S.B.Jathar O A Desai, K B. Benge, i and 
7 ; (for Nos. 5 (/) (£ (5), 9 to 4. 

■* M) <v 2 to 4 and d, 7 and 8, rcspectxvelv iu 
No. ii88\ and B. A. Jahagirdar (in No. 289) 
—for Respondents respectively. 


Lokur J. — These two appeals arise out 
of a suit filed by the plaintiff to recover a 
moiety of the properties described in the 
plaint at serial Nos. i to SO after a partition 
by metes and bounds, and also for exclusive 
possession of the properties described at 
serial Nos. 31. 82 and 33. The plaintiff also 
asks for a declaration that he is entitled to 
the movable property allotted to the share 
of the deceased Keshavrao, and that he is 
entitled to receive the judi amount specified 
in the plaint. The plaintiff Gangadharrao 
had three brothers, Sheshagirirao, Annarao 
and Keshavrao, and they formed a joint 
Hindu family. Sheshagirirao died without 
leaving a widow or any issue, and thereafter 
Annarao, Keshavrao and Gangadharrao lived 
in union. Defendant 1 Shreepad is Annarao*s 
son, and defendant 5, Rindabai, is Annarao’s 
daughter. Defendants 2, 3 and 4 are Shree- 
pad 3 sons. After Annarao 's death, defendant 
1 , Keshavrao and the plaintiff lived as mem- 
bers of a joint Hindu family. In 1917 defen- 
dant 1 Shreepad, who was then a student, 
executed a general power-of-attorney in 
favour of his uncles Keshavrao and Ganga- 
dharrao, as they were managing the joint 
family estate. After he completed his educa- 
tion, defendant 1 gave a notice to his uncles 
on 19th September 1921, cancelling the power- 
of-attorney and demanding his one-third 
share in the joint family properties. Besides 
the ancestral joint family property, Kesbav. 
rao had inherited three lands, described in 
serial Nos.-Sl, 82 and 83 in the plaint, from 
his wife. 

It appears that, although Shreepad gave 
a notice to Keshavrao and Ghingodharrao, 
he did not immediately file any suit to obtain 
possession of his one- third share in the family 
property. On 27th February 1923, Keshav- 
rao and defendant 1 , Shreepad, filed suit 
No. 92 of 1923 against the plaintiff Ganga- 
dharrao and his son Dattatraya to recover 
their two-thirds share in the ancestral joint 
family property by metes and bounds. De- 
fendant 1 claimed therein certain property 
for himself as j esthanisha (elder's share) on 
the ground that bo belonged to the eldest 
branch of the family. The suit resulted in a 
compromise decree on 15th July 1926, whereby 
Shreepad and Keshavrao were awarded two- 
thirds share in the joint family property. It 
appears from the decree that the property 
claimed by Shreepad for jesthamsha woa 
not given to him. The property was subse- 
quently divided, and defendant 1 and 
Keshavrao were given possession of two- 
thirds share in the family property. In the 
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compromise application it was stated that 
the property which Keshavrao had inherited 
from his wife belonged to him exclusively ; 
but, as that property was not the subject- 
matter of the suit, this was not embodied in 
the decree. 

Keshavrao died on 28th March 1936, and 
the plaintiff filed this suit to recover his 
property on the ground that he was his 
next heir in preference to defendant 1, who 
was his nephew. Defendants 1 and 5 resisted 
the claim. They contended that Keshavrao 
had died in union with defendant 1, and, 
therefore, his undivided share in the joint 
family property devolved upon him by sur- 
vivorship, and also that by his two wills he 
had bequeathed his undivided share in the 
joint family property to defendant 1 and his 
seif-acquired property to defendant 5. The 
plaintiff disputed the genuineness of the wills, 
and contended that Keshavrao did not exe- 
cute them, and that at the time when he is 
alleged to have executed them he was lying 
unconscious and incapable of understanding 
the contents and the nature of the docu- 
ments. The lower Court held that the wills 
propounded were not genuine, and that 
Keshavrao died in union with defendant i. 
Plaintiff's claim to a half share in the pro- 
perties jointly held by defendant 1 and 
Keshavrao was, therefore, rejected ; but the 
plaintiff was given a decree for the proper- 
ties, which Keshavrao had inherited from 
his wife. The plaintiff has preferred an- ap- 
peal, No, 288 of 1940, against that part of the 
decree which disallowed his claim for half 
share in the property held by defendant i 
and Keshavrao, and defendant 5. Eindabai, 
has preferred appeal No. 289 of 1940 from 
that part of the decree which held that the 
wills of Keshavrao were not genuine and 
awarded to the plaintiff possession of the 
self-acquired property of Keshavrao. Both 
the appeals have been heard together, and 
this judgment will dispose of them. 
Admittedly defendant 1, Keshavrao, and 
the plaintiff were undivided, till defendant 1 
gave a notice to Keshavrao and the plaintiff 
on 19th September 1921. He says that he 
had just given the notice for the purpose of 
cancelling the general power-of-attorney, 
which he had given to his uncles in 1917 ; 
but the notice itself contains an unequivocal 
intention on the part of defendant l to sepa- 
rate from his uncles, and get his one-third 
share in the ancestral joint family property 
separated by metes and bounds. Ordinarily 
such an expression of intention effects a 
severance in the co- parcenary , and if it is 


followed by a partition, then the co-par- 
cenary is to be deemed to have come to an 
end when the notice expressing the intention 
to separate was given. This principle wasj 
laid down in 40 I. A. 40,^ in the following 
terms (p. 45) : 

“What may amount to a separation or what 
conduct on the part of some of the members may 
lead to disruption of the joint undivided family 
and convert a joint tenancy into a tenancy in 
common must depend on the facts of each case. 
A definite and unambiguous indication by one 
member of intention to separate himself and to 
enjoy his share in severalty may amount to sepa- 
ration. But to have that effect the intention must 
be unequivocal and clearly expressed.” 

But it is possible that, after such an inten- 
tion is expressed, the parties may decide not 
to effect a severance, but to continue to be 
joint as before. In such a case the mere giv- 
ing of a notice expressing an intention to 
separate is not sufficient by itself to put an 
end to the coparcenary. As observed by Sir 
George Rankin in 41 Bom. L. R. 1136,^ in 
order to ascertain whether the family conti. 
nued to be joint, or became separated, by 
an expression of the intention to sever the 
interests the subsequent conduct of the par- 
ties must be looked to. Thus in 51 ALL. 519,^ 
where a member of a joint Hindu family 
sent a registered notice to the other members 
demanding a partition, but the intention to 
separate was given up a day or two later as 
the result of a subsequent agreement of the 
members at a family meeting and there 
was no disruption of the family in fact, it 
was held that the notice did not, by itself, 
operate to effect a separation in law. An 
unequivocal demand for partition, which 
has not been persisted in and has been with- 
drawn or abandoned with the consent of the 
other members of the family, cannot be 
treated as nevertheless effecting a separation.! 

After defendant 1 gave the notice, he did 
not insist upon his one-third share being 
separately put into his possession; but he 
joined Keshavrao in filing a suit against 
the plaintiff to recover two-thirds share in 
the ancestral joint family property, on behalf 
of both himself and Keshavrao, and that 
suit ended in a compromise. By that com. 
promise, defendant 1 and Keshavrao were 
together given two-thirds of the joint family 
property. Thus the original idea of defen- 

1. (*12) 35 All. 80 : 40 I. A. 40 : 16 O. C. 129 : 18 
I. C. 30 (P. C.), Suraj Naraiu v. Ikbal Narain. 

2. (’39) 26 A. I R. 1939 P. C. 174 : I.L.R. (1939) 
All. 680 : I.L.R. (1939) Kar. P.O. 279 : 181 I.C. 
929 : 41 Bom. L. R. 1136 (P. C.), Ram Narayan 
Sabu V. Mt, Makbna. 

3. (’29) 16 A. I. R. 1929 All. 170 : 61 All. 619 : 
116 I. C. 285, Banke Bihari v. Brij Bihari. 
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dant 1 to separate from both of his uncles 
on taking his one-third share was given up 
with the consent of his uncles when the suit 
was compromised, and in its place he and 
Keshavrao together took a joint two-thirds 
share, leaving the remaining one-third to the 
plaintiff. In pursuance of the compromise 
decree, the plaintiff divided the joint family 
property in his possession into two parts, 
one of two-thirds share, and the other of 
one-third share, and offered the former to 
defendant i and Keshavrao; but they 
objected to this method of partition, and 
contended that the plaintiff had included in 
his one-third share superior lands, and the 
XJartition had been unequal. They, therefore, 
proposed that the plaintiff should make three 
equal shares in the property, so that defen- 
dant 1 and Keshavrao might take two of 
them for their two-thirds share, and the 
remaining one-third should be taken by the 
plaintiff. The Court passed an order to that 
effect, and the plaintiff divided the property 
into three shares, of which two were selected 
by defendant 1 and Keshavrao. 

Mr. Jahagirdar contends that by this 
method the property was divided into three 
distinct shares and although defendant 1 and 
Keshavrao got two of them, yet it cannot be 
said that those shares became combined into 
one. He contends that, even assuming that 
for the sake of convenience defendant 1 and 
Keshavrao got the two shares jointly, still 
they were tenants-in-common and not joint 
tenants, so that, after the death of Keshavrao, 
his share devolved by succession upon the 
plaintiff, and did not go by survivorship to 
defendant 1 , This reasoning appears to be 
plausible, but what actually took place was 
that defendant 1 and Keshavrao took two- 
thirds share for themselves jointly. The 
device of dividing the property into three 
shares was resorted to merely to have an 
equitable partition of the whole property 
into one-third and two-thirds. The first parti- 
tion effected by the plaintiff was found to be 
inequitable, as he had included better lands 
in his one- third share, and no choice was 
given to defendant 1 and Keshavrao. The 
Court, therefore, directed that defendant 1 
and Keshavrao should be given an option 
to select any two-thirds. and that was possi- 
ble only if the whole property was divided 
into three parts, and an option was given to 
defendant 1 and Keshavrao. This does not 
mean that the two parts which they took 
were taken as their separated shares. The 
subsequent conduct of the parties clearly 
shows that they intended to treat those two 
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shares as their joint property. In the Record 
of Rights the two shares were entered jointly 
in the names of defendant 1 and Keshavrao. 
If they had taken their shares separately, as 
the property had been divided into three 
equal shares, there was no difficulty in enter- 
ing the name of defendant 1 for one share 
and that of Keshavrao for the other. But, 
instead of doing so, they got the two shares 
taken by them entered in their names jointly. 
Mr. Jahagirdar argues that had they conti- 
nued to be members of a joint family, the 
name of only the manager would have been 
entered against the two-thirds share, and 
there was no necessity of entering the names 
of both the coparceners; on the other hand, 
if defendant i and Keshavrao were tenants- 
in-common, and their names were entered 
against the lands in that capacity, then their 
shares would have been mentioned after 
their names. But the fact that the names of 
them both were entered against all the lands 
shows that they held them jointly. If they 
did not intend to continue as coparceners,, 
they could have easily got their separated 
shares entered against their names indivi- 
dually. Moreover, in a suit filed by the 
plaintiff in 1930 (suit No. 2 of 1930) against 
defendant 1 and Keshavrao, they put in a 
joint written statement on 28th March 1980, 
and therein they expressly stated that they 
were not divided, that they were enjoying 
the joint family property of their share as 
coparceners, and that there was no seve- 
rance of coparcenary between them. This 
conduct clearly shows that they did not 
intend to put an end to their coparcenary, 
and even after the partition effected by the 
compromise decree, they two continued to 
remain as members of a joint Hindu family. 
We entirely agree with the view of the 
lower (Jourt, and hold that, after Keshav- 
rao’s death, his undivided share in the 
ancestral joint family property devolved 
upon defendant 1 by survivorship, and the 
plaintiff has no interest in it. 

As regards the two wills said to have 
been made by Keshavrao on the date of 
his death, the lower Court has come to the 
conclusion that he was not in a sound and 
disposing state of mind, but was unconscious 
when the said documents were executed. 
Admittedly, when Keshavrao returned to 
Dharwar from Navalgund, where he was 
staying for some time with defendant 6, he 
was seriously ill, and was not in a position 
to move about. The evidence of defendant 1 
and his witnesses Anant, Ghannappa and 
Dattatraya is to the effeot that Keshavrao 
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was in full possession of all his faculties 
when he fixed his thumb impression on the 
two wills ; but all his witnesses are interested, 
and, as pointed out by the lower Court, their 
evidence cannot be believed on the point. 
Keshavrao had swelling all over the body, 
and yet these witnesses say that he was 
moving about, when he executed the wills. 
If that were so, there was no reason why 
the stamp paper on which the wills were 
written were not purchased by him in his 
own name. They were purchased by de- 
fendant 1 in his name. The plaintiff’s 
son Dattatraya and the plaintiff’s witnesses 
Shalambhat, Devangowda and Sidappa state 
that Keshavrao was lying unconscious some 
time before his death. If the execution of 
the wills was above board, the Sub-Regis- 
trar would have been sent for and registered 
wills would have been executed. A retired 
Magistrate was living in the neighbourhood, 
and at least he might have been sent for. 
The lower Court w'hich had the benefit of 
observing the demeanour of the witnesses 
was impressed by the evidence of the plain- 
tiff, and has come to the conclusion that 
Keshavrao was not in a sound and dispos- 
ing state of mind, when the wills are said to 
have been executed. It is also significant 
that the thumb impressions on them were 
not taken clearly and look like mere smud- 
ges. It is urged that the drafts of the wills 
were prepared by Mr, Patwardhan pleader. 
Those drafts have not been produced nor 
has Mr. Patwardhan been examined. 

In this state of the evidence, we see no 
reason to differ from the view taken by the 
lower Court, and we agree with its finding 
that the wills are not genuine. Hence the 
decree in favour of the plaintiff in respect 
of the self-acquired property of Keshavrao 
must be upheld, and both the appeals dis- 
missed with costs. 

Appeals dismissed. 


[Case No, 34.] 
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Lokur and Gajendeagadrar JJ. 
Amvitlal ]\A aganlal — Appellant 


V. 

Sarkisandas Kahandas — Hespondent, 

First Appeal No. 231 of 1944, Decided on 4th 
AprQ 1945, from decision of First Class Sub-Judee. 
Thana, in Special Suit No, 38 of 1943. 

Contract — Specific performance Draft 

agreenient^ — Some terms agreed upon not 
embodied in draft — Formal agreement to be 
drawn subsequently — Contract held enforce- 
able even though formal document not 
drawn up. 


If the document relied upon as constituting a 
contract contemplates the execution of a further 
document between the parties, it is always a ques- 
tion of construction whether the execution of the 
further contract is a condition or term of the bar- 
gain or whether it is a mere expression ofthe desire 
of the parties as to the manner in which the trans- 
action already agreed to will in fact go through. In 
the former case there is no enforceable contract 
either because the condition is unfulfilled or because 
the law does not recognize a contract to enter into 
a contract. In the latter case there is a binding 
contract, and the reference to the more formal 
document may be ignored. [P 153 C 1] 

D entered into an agreement to sell his one-third 
share in certain property during the pendency of 
the partition suit. A draft agreement was written. 
Some formal'-terms were, however, not embodied in 
the draft since a pacca agreement was to be drawn 
up shortly. All the terms were, however, already 
agreed upon. The formal agreement not having 
been executed, the intended purchaser brought a 
suit for specific performance: 

Held that the mere fact that a formal document 
of contract was to be drawn up embodying all the 
terms did not render the agreement incomplete. All 
the terms already agreed upon but not mentioned 
in the draft were only subsidiary and hence the 
draft must be deemed to contain a completed and 
enforceable contract : (1877) 7 Ch. D. 29, (1912) 1 
Ch. 284. (1921) 1 Ch. 57 and (’23) 10 A. LB. 1923 
P. C. 47, Foil. ; (’41) 28 A. I. R. 1941 Bom. 247, 
(1921) 1 Ch. 291 and (1924) 1 Ch. 97, Disting. 

[P 151 C 2; P 153 C 2] 

H.C, Coyajee and R. G. Karnik — for Appellant. 

A, Q. Desai and P. S. Malvankar — 

for Respondent. 

Lokur J. — This appeal arises out of a 
suit for specific performance of a contract 
of sale of the defendant’s one-third share 
in the property called Bapana-Khar in 
Bassein taluka and for recovery of its posses- 
sion as well as mesne profits, or in the alterna- 
tive for the return of the earnest money, 
together with Rs. 5250 as damages for breach 
of contract. The main facts which led to 
this suit are undisputed. Bapana-Khar was 
owned in equal shares by the defendant 
Amritlal, his brother Hiralal and their 
nephew Navanitlal. They were separated, 
and had divided their property, but they had. 
kept Bapana-Khar undivided, and wanted to 
dispose of it. The defendant had already 
mortgaged his one-third share to his niece 
Kamalabai, and an estate-broker named. 
Bhagwandas had obtained a money decree 
* against him. So on 24th March 1943, he passed 
a writing, Ex. 39. to Bhagwandas authorising 
him to bring about a contract for the sale 
of his share in Bapana-Khar for Rs. 10,000 
within one month. The plaintiff, a business- 
man of Bombay, wanted to invest some 
money in lands, and had asked his father 
Kahandas, as well as the broker Nanuram, 
to negotiate for the purchase of some suit- 
able lands. It was at the instance of Nanu- 


150 Bombay Amritlal v. Harkisandas (Lokur J .) A. 1. R. 


ram that Bhagwandaa took the agreement, 
Ex. 39, from the defendant. Then on 5 th 
April 1943, the plaintitf obtained an agree- 
ment, Ex. 38, from Hiralal for the sale of his 
share in Bapana.Khar, together with some 
other property for Es. 15,001. On 10th April 
1943, the defendant, at the instance of Bhag. 
Wandas, passed a writing (Ex. 39) to the 
plaintiff agreeing to sell his share to him for 
Es. 10,000. On 21st April 1943, Navanitlal 
also passed an agreement (ex. 35) to the 
plaintiff' for the sale of his share for Es. 9999. 
Both Hiralal and Navanitlal executed sale- 
deeds in favour of the plaintiff in fulfilment 
of their agreements without any hitch on 
22 ud June and I6th June respectively. But 
the defendant’s agreement did not run a 
smooth course, and as he refused to pass a 
sale-deed, the plaintiff had to institute this 
suit. 

The defendant resisted the plaintiff's claim 
on two grounds, namely, that he had been 
fraudulently misled into agreeing to sell his 
share for Es. 10,000 on a misrepresentation 
that his brother Hiralal also had agreed to 
sell his share for Es. 11,000, and that the 
alleged agreement was not a concluded con- 
tract and therefore the plaintiff was not 
entitled to claim its specific performance. 
The lower Court disallowed both these objec- 
tions and decreed specific performance of 
the contract on payment of the balance of 
the consideration, and also possession of the 
defendant a one-third share in the Bapana. 
Khar; but it did not award any damages. 
The defendant has appealed against the 
decree and the plaintiff has put in cross- 
objections claiming Es. 2200 by way of 
damages. There is no substance in the defen- 
dant s contention of misrepresentation and 
fraud. The alleged representation that Hira- 
lal had sold his share for Es. ii,000 is not 
proved, nor can it be said to be false, since 
the property sold by Hiralal for Es. 15,001 
included not only his one-third share in 
Bapana. Khar, but also some other property. 
This ground of defence was candidly given 
up and was not pressed in this Court. In 
support of the defendant’s second contention 
that the agreement, Ex, 89, was not a con- 
cluded contract, his learned counsel, Mr, 
Coyajee, urged two reasons, namely, that 
Ex. 39 itself expressly stated that a pucca 
agreement was to be drawn up later, and 
that all the terms agreed upon were not 
embodied in Ex. 89. We find that both these 
reasons are true, but they do not render the 
agreement unenforceable. To appreciate this, 
it is necessary to go into some details. When 


the defendant entered into the agreement 
with Bhagwandas on 24th March 1943, he had 
filed a suit for partition and separate pos- 
session of his one-third share in Bapana- Khar 
against Hiralal and Navanitlal, and the suit 
was pending. By that agreement (Ex. 39> ' 
the defendant authorised Bhagwandas to 
bring about an agreefnent of sale of his 
one- third share in Bapana-Khar for Es. 10,000 
within one month on the following terms: 

(1) On the date of the agreement, he should bo 
paid Rs. 1000 as earnest; (2) Es. 3000 more should 
be paid to him within seven days thereafter; (3) tho 
balance of Rs. 6000 should be paid within one 
month from the date of agreement and the sale* 
deed executed ; (4) the vendee should bear the 
expenses incurred thereafter for the prosecution of 
the partition suit pending in the Andheri Court; 
(5) the vendor should take the income of 1942-43 
and thereafter the vendee should take it; (6) the 
vendee should pay the Government assessment for 
1943-44 and thereafter; (7) the vendee should bear 
the cost of the execution of the sale-deed; and 
(8) on receipt of Rs. 4000 as provided above the 
defendant should satisfy Eamalabai’s mortgage on 
the land. 

The defendant agreed to pay brokerage 
at one per cent, to Bhagwandas if he would 
get a purchaser on these terms. According- 
ly Bhagwandas approached the plamtiff’a 
broker Nanubhai and all the parties includ- 
ing the plaintiff’s father Kahandas, and hia 
brother Nagindas, who is a solicitor, met 
together at Papadi on lOth April 1943, and 
after a discussion of the terms a draft agree- 
ment (Ex. 67) was drawn up. It was written 
by Bhagwandas, signed by the plaintiff and 
attested by Nanubhai and another. Its terms 
were; 

(1) On the date of the agreement the plaintiff 
should pay Rs. 100 as earnest. [This amount was 
paid in cash then and there.] (2) Within seven 
days, Es. 400 more should be paid as earnest and 
'pacca saia-paira (deed of contract) on a one rupee 
stamp paper should be executed. (3) Within a fort- 
night thereafter, the plaintiff should pay Rs 4000» 
with which the defendant should redeem Eamala- 
bai's mortgage, and hand over the mortgago-deed 
to the plaintiff. (4) The sale-deed should be exe- 
cuted within three months of the pacca sata^khatf 
after the plaintiff is satisfied about the defendant's 
marketable title. 

The execution of this agreement is ad- 
mitted by the defendant. It may be noted 
that it does not embody the same or all tho 
terms contained in Ex. 89. The terms regard- 
ing the payment of the earnest are different,, 
and it is silent about the prosecution of the 
suit, the enjoyment of the income, the pay. 
ment of the assessment and the cost of the 
execution of the sale-deed. It contemplated 
the execution of a pacca deed on a stamp 
paper within seven days. Two days later, on 
12th April the parties met again at Papadi 
and Vagh was called to write out the paooa 
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sata-patra on a stamp paper. The defen- 
dant had brought extracts of Record of 
Rights and gave them to Vagh, who then 
wrote out the agreement. He read it out to 
the parties and it was found that he had 
omitted to refer to the redemption of Kama- 
labai’s mortgage, and to some other details. 
He said that he would rewrite it, but as it 
was late, and as the plaintiff and his father 
were in a hurry to catch the train to 
Bombay, the idea of a formal pacca sata^ 
hhat was given up, and it was settled that 
the sale-deed itself should be executed as 
soon as possible. Kahandas was prepared 
to pay Bs. 400 as earnest, but the defendant 
said “that the whole of the balance of the 
price might be paid when the sale-deed was 
executed. He also asked the plaintiff, his 
brother Nagindas and his father Kahandas 
to go to Andheri Court on 17th April to 
inspect the title deeds and other papers. On 
the 17th they all went to Andheri Court and 
the defendant’s pleader Mr. Karnik showed 
them the papers of the partition suit, and 
Nagindas told Mr. Karnik the terms of the 
sale that had been agreed upon. Nagindas 
then returned to Bombay, and all the others 
went to Mr. Karnik’s house. There at Mr. 
Karnik’s dictation, the defendant's clerk, 
Bhole, wrote out the points to be included 
in the sale-deed. That document is Ex. 67, 
and among the points noted in it are that 
the plaintiff should get his name brought on 
the record of the partition suit pending in 
the Andheri Court and proceed with it, that 
he should pay future Government assess- 
ment, and that the plaintiff should take the 
income up to the date of the sale-deed. 

' According to the plaintiff, they were to 
meet on the next day, Kamalabai’s dues 
were to be paid off and the sale-deed was 
to be executed ; but the defendant avoided 
it. In the correspondence that followed, the 
defendant never alleged that there was no 
completed contract for sale, but complained 
that the plaintiff had broken it. On loth 
April 1943, he sent a notice (Ex. 69) to the 
plaintiff through his pleader Mr. Karnik, 
in which he stated that the plaintiff had 
made an agreement on lOth April 1948, to 
purchase his Bapana-Khar for hs. 10,000 and 
had failed to observe the conditions of the 
contract, that the said agreement should, 
therefore, be treated as cancelled and that 
the earnest of Es. 100 paid by the plaintiff 
was forfeited. The plaintiff sent a reply to 
it on the next day stating that he had not 
broken the contract and calling upon him 
to satisfy Kamalabai’s mortgage, receive the 
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balance of the price fixed and execute a sale- 
deed. When the plaintiff sent him some 
more notices and threatened to file a suit, the 
defendant replied on Slst May 1943, that 
there was no completed contract of sale, and 
that he had been mis-informed by the plain- 
tiff that Hiralal had sold his share for rupees 
11,000 only. After some further correspon- 
dence the plaintiff filed this suit. 

The suit is based on the agreement of lOth 
April 1943, (Ex. 39), and some of the formal 
terms which had been agreed upon were 
not set out in it, as a formal sata-khai on a 
stamp paper was intended to be shortly 
drawn up. Bhagwandas himself has stated 
in his deposition what those terms were. He 
says that in the pakka sata-khat it was to 
be mentioned that the purchaser should bear 
the cost of the execution of the document, 
that the purchaser should continue the parti- 
tion suit in the Andheri Court, that the ven- 
dor should take the income of 1942-43, and 
that thereafter the purchaser should pay the 
assessment and take the income. All these 
terms were agreed upon before the agree- 
ment was written out on 10th April 1943. 
The mere fact that a formal document ofi 
contract was to be drawn up embodying all 
the terms does not render the agreement 
incomplete. In 21 Bom. L. E. 302^ Marten J 
held that such an agreement did not amount 
to a contract since the reference to the draw- 
ing up of a bargain paper prevented the 
completion of the contract until such a bar- 
gain paper was executed. That decision was 
set aside in appeal, and in 50 I. A. 25^ the 
Privy Council held that where a contract of 
sale of land contained all the necessary 
terms and provided that the bargain paper 
should be prepared by a vakil, that provi- 
sion could not be construed as condition 
precedent, and that the purchaser was enti- 
tled to have specific performance of the 
contract. 

The writing, Ex. 89, read by itself, contains 
a complete contract. If there were some 
other terms, which had been agreed upon^ 
but were not included in the writing as an- 
other formal pacca sata-khat was to be 
drawn, it is open to the parties to prove 
what those terms were, provided they were 
clearly agreed upon and are not inconsistent 
with the written agreement. They would 

clearly fall within the second proviso to 

1. (’19) 6 A. I. R. 1919 Bom. 154 : 50 I. C. 403 : 

21 Bom.L.R. 302, Govind Laxman v. Harichand 
Mancharam. 

2. (’23) 10 A. I. R. 1923 P. C- 47 : 47 Bom. 335 : 

60 I. A. 25: 71 I. C. 763 (P. O.), Harichand Man- 
charam v. Govind Laxman Gokhale. 
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S.92, Evidence Act, as pointed out by Pon- 
tifex J. in 6 Cal. 328.^ A large number of 
cases were cited at the bar as to whether in 
the absence of a formal deed of agreement 
w’hich was contemplated, an agreement al- 
ready entered into is not binding on the 
parties and is, therefore, unenforceable. The 
effect of the Plnglish cases on the subject is 
accurately summed up in Halsbury, Vol. 29, 
p. 237, paras. 321 and 322, as follows : 

“An acceptance must be absolute and unquali- 
fied. There is no completed contract if the accep- 
tance is 'subject to approval of terms of contract,’ 
or ‘subject to a formal contract being prepared and 
signed by both parties as approved by their solici- 
tors,’ or simply ‘subject to contract,’ or where it 
otherwise appears that all the terms of the con- 
tract are not definitely settled or that additional 
terms are to bo agreed to and inserted in the for- 
mal contract. 


On the other hand, if it appears that the parties 
have agreed upon the essential terms of the sale a 
mere intimation of a desire that the agreement 
.shall be embodied in another document of a more 
formal nature, or the expression of what is neces- 
sarily a condition, not of the acceptance, but of the 
contract itself, does not prevent the agreement 
being enforceable. 


It is a question of construction whether the 
parties have come to a final agreement, though 
they intend to have a more formal document 
drawn up.” 

The law is the same in India, except that 
there being no statutory provision corres- 
jxjnding to the Statute of Frauds, the agree- 
ment need not be in writing. Mr. Coyajee, 
for the appellant, cited several cases which 
fall within the first of the three paragraphs 
quoted above, while in our opinion the facts 
of the present case bring it under the second 
paragraph. The test of the difference between 
the two cases is clearly expressed by Jessel 

M. R. in (1877) 7 ch. D. 29'* as follows (p. 32): 

. . . where you have a proposal or agreement 
made in writing expressed to bo subject to a formal 
contract being prepared, it means what it says ; it 
18 subject to and is dependent upon a formal con- 
tract being prepared. When it is not expressly 
stated to be subject to a formal contract it becomes 
a question of construction whether the parties 
intended that the terms agreed on should merely 
be put into form, or whether they should be subject 
to a new agreement the terms of which arc not 
expressed in detail.” 


The same view was expressed in (l9l2) 1 
Ch 284" and (1921) 1 ch. 57." The principles 
laid down in these cases wore applied in 

^ I. A. 25 and their Lordships of the Privy 
Council observed (p. si) : 


3 . (’81) 6 Cal. 328, Cutts v. Brown 

4 . (1877) 7 Ch. D. 29 : 47 L. J. Ch 139 • ‘ 

W, 11. 230, Winn V. Bull. 

5. (1912) 1 Ch. 284 : 81 L. J. Ch. 184 : 105 L. ' 
434, Von Hatzfeldt-Wildenburg v. Alexander. 

6. (1921) 1 Ch. 57 : 90 L. J. Ch. 204 : 124 L ' 
294, Rossdulo v. Denny. 


“Exhibits A and A-1 show clearly that the 
parties bad come to a definite and complete agree- 
ment on the subject of the sale. They embodied in 
the documents that were exchanged the principal 
terms of the bargain on which they were in abso- 
lute agreement, and regarding which they did not 
contemplate any variation or change. The reser- 
vation in respect of a formal document to be pre- 
pared by a vakil only means that it should be pat 
into proper shape and legal phraseology, with any 
subsidiary terms that the vakil might consider 
necessary for insertion in a formal document.” 

These remarks are aptly applicable to the 
agreement in the present case. The three 
terms referred to by Bhagwandas and also 
by the defendant regarding the cost of the 
execution of the document, the continuation 
of the Andheri suit and the appropriation 
of the income, which were to be embodied 
in the agreement to be drawn up on a stamp 
paper, were only subsidiary. Even in the 
absence of any express mention, those terms 
would have been implied as a legal conse- 
quence of the sale. Under S. 29, Stamp Act, 
the purchaser has to bear the cost of the 
execution of the sale-deed. Under S. 65, 
T. P. Act, the vendor takes the income till 
the execution of the sale-deed, and thereafter 
the purchaser. After the sale, the vendor 
would have no interest left in the land, and 
the purchaser would necessarily have to get 
his name substituted in the suit about the 
property purchased by him and to proceed 
with the suit. In fact after purchasing the 
shares of Hiralal and Navanitlal, the plain- 
tiff joined the suit as a defendant in their 
place, and had the defendant sold his share, 
the plaintiff would have become the owner 
of the whole of Bapana-Khar and the suit 
for its partition would not have survived. 
The complaint of the defendant that he had 
to carry on the suit is groundless, since the 
plaintiff could not get his name substituted 
for him, until he got the sale-deed from him. 
He must thank himself if he was put to any 
expense in prosecuting the suit until it was 
compromised. Moreover the defendant ex- 
pressly admits in his statement that all 
these terms had been agreed upon before 
Ex. 39 was written out. To quote his own 
words : 

“Those points were settled between us and deci- 
ded already on 10th April. Only our decisions 
were to be embodied in the formal agreement ot 
sale which was to be drawn up later,” 

Bhagwandas says that although all the 
terms had been settled, the pakka safo- 
khat could not be written on 10th April as 
the survey numbers of the lands to be sold 
were not available. It is thus evident that 
all the principal terms of the agreement 
were noted down on the lOth and a formal 
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deed of agreement, embodying the subsi. 
diary terms also, was to be drawn up after 
the defendant supplied the information 
about the survey numbers of the lands. It 
was not contemplated that the terms agreed 
upon were to be further discussed or varied 
or that any other terms were to be added. 
Mr. Coyajee has relied upon the ruling of 
this Court in I. L. R. (1941) Bom. 361.^ That 
case bears some resemblance to the facts of 
this case, but can be easily distinguished. In 
that case Broomfield J. has laid great stress 
upon the ruling in (1921) 1 ch. 291,® and has 
significantly remarked that it was not cited 
before their Lordships of the Privy Council 
when they decided 50 l. A. 25.^ With res- 
pect, we do not think that (1921) 1 ch. 291® 
lays down any different principle. The 
facts of that case show that the agreement 
of sale was subject to the condition that a 
written contract made inter partes should 
be formally entered into, and in the absence 
of such a document it was held that there 
was no enforceable contract. The other case 
relied upon by Broomfield J. was (1924) 
1 ch. 97.® There too there was an agree- 
ment to purchase land “subject to a proper 
contract to be prepared by the vendor’s 
solicitors.” It was held that in the absence 
of such an executed agreement, either party 
was entitled to break off negotiations on the 
simple ground that there was no contract 
•capable of enforcement. These cases clearly 
fall under the first of the three paragraphs 
quoted above from Halsbury. Broomfield J. 
has also referred to Halsbury’s footnote to 

■the said para. 322, which says : 

"In practice the reference to a future contract is 
now treated as making the acceptance conditional 
on the signing of a formal contract." 

We respectfully prefer to follow the ruling 
of the Privy Council in 50 I. A. 25,^ which is 
binding on us. As pointed out by Parker J. 
(afterwards Lord Parker) in (1912) 1 Ch. 284,® 
lif the document relied upon as constituting 
a contract contemplates the execution of a 
further document between the parties, it is 
always a question of construction whether 
the execution of the further contract is a 
condition or term of the bargain or whether 
it is a mere expression of the desire of the 
parties as to the manner in which the trans- 
action already agreed to will in fact go 
through. In the former case there is no en- 

7. (*41) 28 A.I.R. 1941 Bom. 247 : I. L. R. (1941) 
Bom. 361 : 196 I. C. 146, New Mofussil Co. Ltd. 
T. Shankailal Narayandas. 

•8. (1921) 1 Ch. 291 : 90 L. J. Ch. 61 : 124 L. T. 
402, Coope V. Ridout. 

8. (1924) 1 Ch. 97 : 93 L. J. Ch. 129 : 129 L. T. 
808, Chillingworth v. Esche, 
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forceable contract either because the condi- 
tion is unfulfilled or because the law does 
not recognise a contract to enter into a 
contract. In the latter case there is a bind- 
ing contract, and the reference to the more 
formal document may be ignored. The re- 
ference to a formal document in Ex. 39 be- 
longs to the latter class. In I. L. R. (1941) 
Bom. 361^ Broomfield J, observed (p. 372) : 

"It will be seen that there are a numb^ of 
other terms besides those agreed on betweenAan- 
durdikar and Sir Shapurji. Some of them may bo 
said to be matters of form, that is terms which 
would have been implied anyhow under the Trans- 
fer of Property Act. But this does not by any 
means apply to all of them, for instance the provi- 
sion about the fire policy and about the press pool 
and ginning pool agreements." 

Divatia J. also distinguished the Privy 
Council case on the ground that the terms 
alleged to have been agreed to in the first 
instance were not all the terms embodied 
in the draft agreement and they could not 
be regarded as merely subsidiary. In the 
present case, as already pointed out, all the 
terms already agreed upon but not men- 
tioned in Ex. 39 were only subsidiary and 
hence Ex. 39 must be deemed to contain a 
completed and enforceable contract. In 
I.L.R. (1941) Bom. 361^ specific performance 
was refused also on the ground that the 
plaintiff had asked for specific performance 
not of the terms agreed to between his 
broker and the defendant, but of the terms 
in the draft agreement. Mr. Coyajee argues 
that here too the plaintiff has sought specific 
performance of the agreement contained in 
Ex. 39, ignoring the other terms orally 
agreed upon. But those are only subsidiary 
terms which legally follow the sale, though 
not specified, and the plaintiff has never 
refused to abide by them. 

As admitted in the written statement, the 
plaintiff was ready to pay the balance of 
the earnest, but the defendant refused to 
accept it. If the defendant had passed the 
sale-deed, there would have been no need to 
prosecute the Andheri suit. The plaintiff is 
not shown to have broken the contract, but 
the defendant’s notice to the plaintiff shows 
that he wanted to back out of it, on the false 
excuse that a false representation had been 
made to him that Hiralal had agreed to sell 
his share for Rs. 11,100. The plea that there 
was no completed contract of sale was an 
afterthought, and as both the grounds of 
defence have failed, the plaintiff is rightly 
given a decree for specific x>erformance and 
other ancillary reliefs granted by the lower 
Court. The plaintiff had claimed Bs. 2200 as 


A. I. R. 


154 Bombay Ahmedabad Municipality v. Mulchand (Lokur /J 


mesne profits, but the lower Court refused 
to award him any mesne profits on the 
gr^jund that the defendant’s possession was 
not wrongful till the sale-deed was executed. 
The plaintiff has put in cross-objections 
claiming that amount in this appeal. Tech- 
nically the view of the lower Court is cor- 
rect, but when the plaintiff produced the 
balance of the purchase-money in Court, he 
became entitled to the execution of the sale- 
de0^ and possession of the property. Hence 
the proper order would be to award to the 
plaintiff damages equivalent to mesne pro- 
fits from the date of his paying to the defen- 
dant or into the Court the unpaid balance 
of the purchase-money as ordered by the 
lower Court till the recovery of possession, 
the amount to be determined in execution 
proceedings. With this modification, we con- 
firm the decree of the lower Court and dis- 
miss the appeal with costs. The parties shall 
bear their own costs of the cross-objections. 

R.K. Appeal dismissed. 


[Case No. 35,] 
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Lokur and Weston JJ. 


Ahmedabad Municipality — Applicants 

V. 

Mulchand — Opponent, 

Civil Eevn. Appin. No. 401 of 1943, Decided on 
8rd April 1945, from order of Registrar, Court of 
Small Causes, Ahmedabad, in Suit No. 971 of 1942, 

Defence of India Rules (1939), Rule 38B — 
Borough Municipality — Supersession under 
R. 38B-~Admini8trator continuing suit filed — 
Provincial Government is not necessary party 
— Bombay Municipal Boroughs Act (1925). 
Section 219. 


The powers and duties conferred upon the Ai 
ministrator of a superseded Borough Municipalii 
under sub-r. (2) (b) of R. 88B, Defence of Ind 
Rules, 1939, include the powers and duties of tl 
Municipality to institute and defend suits und 
S. 204, Bombay Municipal Boroughs Act, 192 
The Administrator has. therefore, the right to oo; 
tinue the suit instituted by the Municipality pri 
to its supersession. He sufficiently represents tl 
superseded Municipality and any liability arisii 
out of a proceeding to which he is a party will ha 
to be met out of the municipal fund created und 
S. 65 of the Act and held and applied by tl 
Municipality as a trustee. Hence even after tl 
fund has vested in the Provincial Government, 
shall be liable to pay the expenses of any civil pr 
ceeding prosecuted or defended by the Admin' 
trator although the Provincial Government mi 
not bo a party to the proceeding. The Provinoi 
Government, therefore, is not a necessary party 
a suit filed or continued by the Administrator of 
superseded Municipality: ('06) 29 Mad. 539 and f‘4 
29 A. I. R. 1942 P. C. 14, lid. on, [p 155 c 1, : 

J * C, Shah and C, Shah — for Applicants 


Lokur J. — This revision application 
raises the important question of the neces- 
sity of impleading the Provincial Govern- 
ment in a suit filed by or on behalf of 
superseded local authority. The suit out of 
which this application arises was filed by 
the Municipal Borough of Ahmedabad 
against its contractor Mulchand to recover 
R9. 46-14-0 by way of damages for loss 
caused by his negligence by reason of which 
the plaintiff had to pay damages to one 
Sakrabhai Motichand. The suit was filed in. 
the Court of the Registrar of the Small 
Cause Court, Ahmedabad, and when it was 
pending, the Government of Bombay, in 
exercise of its powers under sub-r,. (l) of 
B. 3S-B, Defence of India Rules, 1939, issued 
a notification superseding the Ahmedabad 
Municipality and appointing the Colleotor 
of Ahmedabad to exercise all the powers and 
duties of the Municipality under cl. (b) of 
sub-r. ( 2 ). A few days later Mr. Whitwortk 
was appointed as the Administrator of the- 
Municipality under that clause, and he took 
over the charge from the Collector on 7th 
September 1942. He applied to the Court to 
be joined as plaintiff 2 . He was added as 
plaintiff 2 , hut on the defendant's objeotion^ 
the Court held that the Government of 
Bombay was a necessary party, and refused 
to proceed with the suit until the Govern- 
ment of Bombay was added os a defendant. 
The plaintiffs have now come in revision 
against that order. Sub-rule (l) of B. 88B, 
Defence of India Rules, 1939, empowers the 
Provincial Government to supersede a local 
authority under certain circumstances for 
such period as it may think necessary. Sub- 
rule ( 2 ) provides that when such an order 
of supersession has been made under sub- 
rule ( 1 ) — 

"(a) all the mombers of the local authority shall, 
as from tho date of supersession, vacate thdr offi- 
ces as such members ; (b) nil the powers and duties 
which may, by or under any law for the time be- 
ing in forco, bo excroisod or performed by 01 on be- 
half of tho local authority shall, until the local 

authority is reconstituted be exercised and 

performed by snch person or persons as the Pro- 
vincial Government may direct ; ( 0 ) all prowty 
vested in tho local authority shMl upiU the local 
authority is reconstituted .... vest in the Provin- 
cial Government.’* 

These provisions correspond to S. 219; 
Bombay Municipal Boroughs Act, 1926- 
Under s. 8 of that Act, the Ahmedabad 
Borough Municipality is a body corporate 
having a perpetual succession, and it may 
sue or be sued in ita corporate name through, 
its Chief Officer. Section 204, sub-s. (l) em- 
power a Borough Municipality to file a suit 
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and to compound or compromise a suit in- 
stituted by or against it. Sub-section (4) of 
that section renders municipal fund liable to 
pay the .expenses of any civil proceeding 
prosecuted or defended on its behalf. The 
powers and duties conferred upon the Ad- 
ministrator of a superseded Borough Muni- 
cipality under sub-rule (2) (b) of Rule 38B, 
Defence of India Eules, 1939, include the 
powers and duties of the Municipality to 
institute and defend suits under S. 204, Bom- 
bay Municipal Boroughs Act, 1925. It is, 
therefore, clear that the Administrator has 
the right to continue the suit instituted by 
the Municipality prior to its supersession. 
But as all property vested in the Municipa- 
lity has now vested in the Provincial Gov- 
ernment under sub-r. (2) (c), the lower Court 
thinks that if the defendant succeeds and is 
allowed the costs of the suit, he will not be 
able to recover them as it will be open to 
the Government to say that it is not bound 
by the decree and that the property vested 
in it is not liable to the costs in a suit to 
which it was not a party. This fear is un- 
founded since s. 204, sub-s. (4), expressly 
declares the municipal fund to be liable to 
pay the expenses of any civil proceeding, 
prosecuted or defended on behalf of the 
Municipality. As pointed out in 29 Mad. 539,*^ 
a supersession has not the effect of a disso- 
lution, and when the Municipality is recon- 
stituted in pursuance of an order under 
cl. (b) or cl. (c) of sub-s. (3) of R. 38B, it is 
a revival of the old corporation and not the 
creation of a new one, and as pointed out 
by the Federal Court in A. I. R. 1942 F. c. 
14^ during the period when the order of 
supersession is in force, the statute makes it 
clear that all the members of the Committee 
vacate their seats and that all the powers 
and duties of the Committee are to be exer- 
cised and performed by the Administrator. 
It was held in that case that the person com- 
petent to take the proceedings was the 
Administrator. He, therefore, sufficiently re- 
presents the superseded Municipality and 
any liability arising out of a proceeding to 
which he is a party will have to be met out 
of the municipal fund. That fund is created 
under S. 65 of the Act, and it is to be held 
and applied by the Municipality as a trus- 
tee, subject to the provisions and for the 
purpose of the Act. Hence even after it has 

1 . (*06) 29 Mad. 539, Mahamahopadyaja Banga- 
chariar v. Municipal Council of Kumbakonam. 

2. (’42) 29 A. I. R. 1942 F. C. 14 : I. L. B. (1942) 
Kar. F. C. 34 : I. L. B. (1944) Lah. 373 : (1942) 
F. C. B. 31 : 199 I. C. 331 (F. C.), Lahore 
Municipality v. Daulat Bam. 


vested in the Government of Bombay, it 
shall be liable to pay the expenses of any 
civil proceeding prosecuted or defended by 
the Administrator although the Government 
may not be a party to the proceeding. 

We, therefore, hold that the Government 
of Bombay is not a necessary party to a 
suit filed or continued by the Administrator 
of a superseded Municipality. We make the 
rule absolute and order the lower Court to 
proceed with the suit without requiring the 
plaintiffs to join the Government of Bombay 
as a defendant. Opponent 1 shall pay the 
costs of the petitioners and bear his own. 

R.K./v.s. Buie made ahsohite. 


[Case No. 36.] 
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Macklin and Eajadhyaksha JJ. 

Land Acquisition Officer — Appellant 

V. 

J ivanlal and others — Respondents. 

First Appeals Nos. 81 and 82 of 1942, Decided 
on 20th March 1945, from decision of Joint Judge, 
Ahmedabad, in Compensation Cases Nos. 34 and 28 
of 1941. 

Land Acquisition Act (1894), S. 23 — Valua- 
tion, mode of — Court not precluded from esti- 
mating value of buildings apart from land. 

Where it is not possible to ascertain the value of 
the property being acquired except by reference to 
transactions relating to property in the neighbour- 
hood, the Court is not precluded from coming to 
an independent estimate of the value of the build- 
ings apart from the land. [P 155 C 1 ; P 166 C 1] 

B. G. RaOy Government Pleader — for Appellant, 

G. N. Thakor and V. N. Chhatrapati 

— for some Bespondeuts. 

J. C. Shall and N. C. Shah 

— for Respondents 1 and 2. 

Macklin J. — These two appeals are 
concerned with the acquisition of certain 
properties for the Kalupur Relief Road under 
construction in Ahmedabad. The amount 
involved in these appeals is very small, but 
we are told that they have been presented 
because they involve a question of prin- 
ciple, namely, the question of the extent 
to which it is permissible to separate 
the value of the land itself from the value 
of the buildings on the land for the pur- 
poses of comparison with sales and other 
dispositions of property in the neighbour- 
hood. It is stated in 10 Bom. L. R. 907^ at 
p. 912 that land is a marketable commodity 
of one description, and land with buildings 
on it is a marketable commodity of another 
and a different description, and that there 
i s no known process by which, from the as 

1. (’03) 10 Bom. L. R. 907, Government of Bom- 
bay V, Merwanji Muncherji. 
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certained value of land plus buildings as an 
investment, it is possible to deduce the 
value of the land alone. With that remark 
we are in entire agreement. But the diffi- 
culty in this case is that it is not possible 
to ascertain the value of the property being 
acquired except by reference to transactions 
relating to property in the neighbourhood, 
and, in many cases, it happens that the com- 
parison, owing to substantial differences be- 
tween the nature of the structures on the 
land, or even owing to the fact that there 
may be no structure at all on the land, can- 
not be made except by attempting to esti- 
mate the value of the buildings apart from 
the land. As the learned Judge of the trial 
Court remarks, we have to do the best we 
can with the available evidence of transac- 
tions relating to the property in the neigh- 
bourhood. It is not disputed by the learned 
Government Pleader that we are entitled to 
compare, for example, the price of land 
with buildings on it with the price of land 
without buildings on it. But his contentions 
ignore the practical difficulty of making 
any such comparison without coming to an 
independent estimate of the value of the 
buildings apart from the land. 

Dealing first with Appeal No. 81 of 1942, 
it consists of three blocks of property. I 
have dealt with the question of separating the 
value of the structures from the value of the 
land; and in this particular instance it was 
absolutely necessary to do so. The basis of 
the learned Judge’s decision is the price of 
properties referred to as A and B. The build- 
ings on those properties were negligible. 
The learned Judge came to an estimate of 
the value of the buildings apart from the 
land to be acquired and estimated them at 
Rs. 7740. It is not suggested that this valua- 
tion is wrong. All that is suggested is that 
it was wrong to come to any valuation of 
the buildings at all. The Land Acquisition 
Officer estimated Rs. 126 a square yard as a 
fair price for land plus buildings on the 
frontage of the Swaminarayan Temple 
Eoad and Rs. 70 a square yard as a fair 
price for land plus buildings to the rear. 
Having estimated the value of the buildings 
the learned Judge deducted this value from 
the total amount awarded by way of com- 
pensation and treated the value awarded 
for the land on the frontage of the road as 
Rs. 80 and the value awarded for the land 
to the rear as Rs. 70. He thought that in 
each case this was too low a valuation and 
that be ought to increase it by Rs. 4 having 
regard to the price awarded for properties 


A and B on the basis of the land value 
alone. Having done so he increased the 
value of the land to Rs. 84 and Rs. 74 a 
square yard respectively and increased the 
total award by a sum of Rs. 1048. We are 
quite unable to say that the valuation arri- 
ved at by the learned Judge is incorrect. It 
is impossible for a Court of Appeal to dis- 
tinguish such small differences between the 
valuation of the District Court and the 
valuation of the Land Acquisition Officer. 
One of them may be right or both of them 
may be wrong. But if one of them is right, 
we are quite unable to say which is right. 
We are satisfied that neither in principle 
nor in fact is there anything wrong with 
the estimate reached by the District Court. 

So far I have dealt with City Survey 
NOS. 4233 to 4237. The next item with which 
we are concerned in this appeal is property 
No. 4334. The Land Acquisition Officer 
awarded Rs. 50 a square yard, and the Dis- 
trict Court awarded Rs. 67-8-0 a square 
yard, a total increase of Rs. 341. This was a 
piece of open land, and the only transac- 
tions capable of comparison relate to land 
with buildings. The learned Judge felt obli- 
ged to separate the land from the buildings, 
and having done so he has given good rea- 
sons for considering Rs. 67-8-0 as the value 
of the land being acquired. The same re. 
marks apply to No. 4335. Neither with res- 
pect to this property nor with respect to 
any of the other properties which are the 
subject of Appeal no. 81 do we feel our. 
selves in a position to say that the District 
Court has come to a wrong valuation. As to 
Appeal NO. 82 of 1942, that again relates to 
open land, and once more it has not been 
possible to find any transaction except 
transactions relating to land with buildings 
on it. Having separated to the best of hia 
ability the value of the land used for com- 
parison from the value of that land together 
with the buildings on it, the learned Judge 
has come to the conclusion that Rs. 80 per 
square yard is a fairer valuation than Rs. 70. 
He says that on a consideration of the evi- 
dence derivable from four transactions he 
feels that the land value of Rs, 70 awarded 
by the Land Acquisition Officer is rather 
too low and that he ought to put it at Rs. 80. 
On what principles an appellate Court is 
expected to differ from that conclusion and 
interfere is not clear. At any rate we feel 
ourselves entirely unable to do so. The re- 
suit is that both the appeals fail and are 
dismissed M’ith costs. 

R.K./V.S. 


Appeals dismissed. 
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[Case No. 37.] 

A. 1. R. (33) 1946 Bombay 157 

Divatia and Lokur JJ. 

' Batanchand Fakirchand — Appellant 

V. 

Deochand Dahyabhai — Respondent, 

First Appeal No. 74 of 1942, Decided on 14th 
March 1945, from decision of First Class Sub- 
Judge, Surat, in Darkhast No. 284 of 1939. 

(a) Husband and wife — Sale-deed in wife’s 
name — Whether transaction is benami — On 
whom burden of proof lies explained — Rule 
of advancement does not apply in India. 

Where the sale-deed is in favour of the wife and 
there is nothing in it to indicate that she was only 
a benamidar for her husband, the onus lies on the 
other side to make out that the transaction was 
benami. No doubt the rule of English law that the 
purchase of property by a husband in the name of 
his wife is assumed to be for her advancement, has 
no application in India; but there is no presump- 
tion that property standing in the name of the 
wife belongs to the husband. [P 157 C 2] 

The mere fact of marriage does not raise a pre- 
sumption that any property standing in the name 
of the wife must be regarded as held by her in 
benami for her husband. The ordinary rule is that 
a husband claiming that property standing in the 
name of his wife really belongs to him must prove 
that the wife is only a benamidar for him, and the 
burden is discharged if the husband succeeds in 
proving that the purchase-money was paid by him. 
Until the contrary is shown, it is assumed that he 
who supplied the purchase money is the owner of 
the property though it was purchased in another’s 
name. If the husband has paid the purchase- 
money, and it is contended that he had purchased 
it in his wife’s name for her beueht, the burden of 
proof is thrown on the wife. [P 158 C 1] 

Where the husband actually purchases property 
in the name of his wife, such a transaction stand- 
ing alone and unexplained by other proved and 
admitted facts should be regarded as a benami 
transaction : {’25) 12 A.I.B. 1925 P, C. 181, Ref. 

[P 158 C 1] 

(b) Benami— Motive alleged could be served 
only by genuine purchase — Purchase is not 
benami but genuine. 

Where the motive alleged for a benami transac- 
tion itself suggests that the purpose in view could 
be served only by a genuine purchase and not by 
a mere benami transaction, the more reasonable 
inference is that the purchase was intended to be 
operative as a genuine purchase and not a benami 
transaction : (’38) 25 A.I.R. 1938 Mad. 8, Foil. 

^ ^ ^ . [P 169 C 1] 

xz. C, Coyajee and II. M. Choksi 

for Appellant. 

O. N. Thakor and B. G. Thakor 

for Respondent. 

LoknP J. — This appeal arises out of 
darkhast proceedings in the Court of the 
First Class Subordinate Judge at Surat. The 
decree under execution was obtained by the 
respondent Deochand against the appellant 
Batanchand and his minor step-brothers 
Hirachand and Jivanchand by their mother 


Subhadra as their guardian ad litem, for 
the recovery of Rs. 4100 with interest and 
costs out of the property of their deceased 
father Fakirchand which might have come 
into their possession. The decree expressly 
stated that there was no liability against the 
persons or against the exclusive properties 
of the defendants. In the suit Deochand had 
claimed that survey Nos. 22/l and 33 at 
Rundh belonged to Fakirchand, and the 
appellant Eatanchand had coi^ended that 
he had inherited them from his mother Bai 
Jaskor on her death in 1923; but that ques- 
tion was left open. Deochand presented this 
darkhast to recover the decretal amount by 
sale of those two lands in execution of his 
decree, and the appellant resisted it on the 
ground that they had been purchased by his 
mother Bai Jaskor from one Manekji Aderji 
for Rs. 24,500 on 27th March 1922, and that 
on her death on 20th December 1923, they 
had devolved upon him as her heir. The 
sale-deed was passed by Manekji in favour 
of Bai Jaskor, but Deochand contended that 
her husband Fakirchand himself had pur- 
chased the lands in her name and that she 
was only a benamidar for him. The execut- 
ing Court upheld that contention and ordered 
the sale of the lands. It is against that order 
that this appeal is preferred by Eatanchand 
alone. His step-brothers are still minors, 
and their mother Subhadra thought it pru- 
dent to remain absent and not to put in any 
written statement. Evidently she did not 
wish to support the decree-holder by admit- 
ting that the lands belonged to Fakirchand, 
or to support the appellant by admitting 
that they belonged lo Jaskor, thereby de- 
priving herself and her sons of all interest 
in them. Being thus placed in a dilemma, 
she seems to have been advised not to say 
anything in the darkhast. 

The only question which thus arises for 
decision in this appeal is whether it is 
proved that Bai Jaskor was only a benami- 
dar and Fakirchand the real owner of the 
two lands in dispute. The sale-deed is in 
favour of Bai Jaskor and there is nothing 
in it to indicate that she was only a benami- 
dar for her husband Fakirchand. The onus, 
therefore, lies on the decree-holder to make 
out that the transaction was benami. It is 
true that the rule of English law that 
the purchase of property by a husband in 
the name of his wife is assumed to be 
for her advancement, has no application 
in India ; nor is there any presumption that 
property standing in the name of the wife 
belongs to the husband. Our attention is 
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called to the following observations of Sir 

John Edge in 52 I. A. 286^ (p. 289) ' 

“There can be no doubt now that a purchase in 
India by a native of India of property in India in 
the name of his wife unexplained by other proved 
or admitted facts is to be regarded as a benami 
transaction, by which the beneficial interest in 
the property is in the husband, although the 
ostensible title is in the wife. The rule of the law 
of England that such a purchase by a husband in 
England is to be assumed to be a purchase for the 
advancement of the wife does not apply in India.” 

With respect, we do not think that this 
passage is intended to lay down any wide 
proposition of law that the mere fact of 
marriage raises a presumption that any pro- 
perty standing in tjie name of the wife must 
be regarded as held by her in benami for 
her husband. In the Privy Council case the 
property had been actually purchased by 
the husband in the name of his wife and 
their Lordships refused to apply the English 
rule of presumption that the purchase was 
for the advancement of the wife. The first 
sentence in the above passage should not be 
taken apart from the context in which it 
occurs. The ordinary rule is that a husband 
claiming that property standing in the name 
of his wife really belongs to him must prove 
that the wife is only a benamidar for him, 
and the burden is discharged if the husband 
succeeds in proving that the purchase money 
was paid by him. Until the contrary is 
shown, it is assumed that he who supplied 
the purchase money is the owner of the pro- 
perty, though it was purchased in another’s 
name. In the Privy Council case, it was 
admitted that the husband had paid the 
purchase money, and it was contended that 
he had purchased it in his wife’s name for 
her benefit. It was in view of these pleadings 
that the burden of proof was thrown on the 
wife, and it was laid down that where the 
husband actually purchased property in the 
name of his wife, such a transaction stand- 
ing alone and unexplained by other proved 
and admitted facts should be regarded as a 
benami transaction. To apply this test, it is 
first necessary to ascertain the source of the 
purchase money. 

Fakirchand’s uncle, Eao Bahadur Nagin- 
chand, was a well-known and prosperous 
businessman in Surat. Naginchaud, his son 
Sobhagchand and Pakirchaiid lived in union, 
but unfortunately they foil on bod times 
and were adjudged insolvents in 1914 and 
they remained undischarged insolvents till 
1918-19. Naginchaud died in 1917 and after 

1. (’2.5) 12 A. I. R. 1925 P. C. 181 : 48 M(\d. 605 : 
62 I. A. 286 : 88 I. C. 327 (P. C.), Sura LaksU- 
niiiih Chetty v. Kotbuiuhimina Pillai. 


their discharge Sobhagchand and Fakir- 
chand started business afresh and became 
affluent again. The darkhastdar Deochand 
says that it was thereafter in 1922 that 
Fakirchand purchased the two lands in dis-*- 
pute for Es. 24,500, but took the sale-deed 
in the name of his wife Bai Jaskor with a 
view to shield them from i) 0 ssible creditors 
in case of loss in business. Admittedly he 
was not present when the transaction took 
place, and his interested statement that 
Fakirchand himself once told him that he 
himself was the owner of the lands stand- 
ing in his wife’s name carries no weight. 
His witness Jamnadas, who was in the 
service of Fakirchand’s family for nearly 
20 years till 1928, indirectly supports the ap- 
pellant’s case that the purchase money was 
paid out of Bai Jaskor’s funds. He admits 
that at the time of the insolvency some 
amounts were transferred by the insolvents 
to the names of their wives, and their wives 
retained their ornaments worth Rs. 10,000 to 
Rs. 12,000, and also possessed some shares 
standing in their names. The sale-deed 
shows that out of the consideration Rupees 
17,500 w'ere paid in cash, and for the balance 
of Rs. 7000 the lands themselves were given 
in mortgage by Bai Jaskor. Jamnadas admits 
that there was a khata of Jaskor in Fakir, 
chand’s accounts and that the amount of 
Rs. 17,500 was debited to her in that khata 
when the lands were purchased by her. He 
admits that at that time there was a large 
credit balance in her khata. He used to 
write Fakirohand’s accounts and so he knew 
the state of her khata. The next witness 
Naginbhai admits that when Jaskor was 
married to Fakirchand, the family was 
flourishing and affluent, and that it spent 
lavishly on the marriage. The appellant 
was a minor when the lands were purchased, 
and so he cannot be expeoted-to have any 
personal knowledge. But his maternal unde 
Panaohand says that at the time of Jaskor’s 
marriage, the presents and the cash received 
by her were worth in all about Rs. 21,000 
and that does not seem unlikely. Deoohand 
has examined Bai Eami, the family maid- 
servant, to prove that the talk . of the 
purchase of the lands took place in her pre- 
sence and that Fakirchand paid Rs. 17,000 
to the vendor in her presence. The lower 
Court has rightly held her evidence as an 
exaggeration. 

Jaskor died in December 192S, when the 
appellant 'was still a minor, and Fakirohand. 
as his guardian, paid off the mortgage and 
obtained a deed of reconveyance in the 
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name of the appellant. Hirachand, the 
’ua’iter of that deed, frankly says that he 
does not know whence Fakirchand brought 
ns. 7000 to pay off the mortgage; but the 
maid-servant Bai Eami says that he ob. 
tained it from Mullaji. She had no reason 
to know this and no evidence is adduced to 
prove it. When Jaskor died she had still 
some shares in her name, and Fakirchand 
obtained a succession certiQcate in respect 
of those shares on behalf of the minor ap- 
pellant in October 1924. Thus, while all the 
evidence indicates that the purchase money 
belonged to Jaskor, there is no evidence on 
behalf of the decree-holder to show that it 
was supplied by Fakirchand. Even assum- 
ing that a part of the purchase money was 
contributed by Fakirchand, yet, his motive 
in doing so and his subsequent conduct have 
to be taken into consideration. The evidence 
of the decree-holder’s witness Jamnadas, 

arranged in its proper order, comes to this: 

“In 1920, Fakirchand and his cousin Sobhag- 
chand purchased properties in their own names 
with the joint family funds. In 1922 Fakirchand 
had plenty of money and no debts. Yet he took the 
sale-deed of the lands in suit in the name of his 
wife Bai Jaskor to safeguard against future set- 
back in trade. Jaskor had got ornaments worth 
Es. 10,000 to 12,000. Some shares stood in her 
name. At the date of the sale there was a large 
credit balance in her khata and the purchase 
money was debited in that khata. Fakirchand did 
tell me that the property was to be purchased in 
Jaskor’s name to provide for future contingency.” 

This shows that even if Fakirchand may 
have paid some amount to make up the pur- 
chase money, he evidently wanted Jaskor to 
be the owner, so as to provide for future con- 
tingency. As observed in I. L. R. (1938) Mad. 
220 ,^ where the motive alleged for a benami 
transaction itself suggests that the purpose 
in view could be served only by a genuine 
purchase and not by a mere benami transac- 
tion, the more reasonable inference is that 
the purchase was intended to be operative 
as a genuine purchase and not a benami 
transaction. 

The lands were entered in the name of 
Jaskor and after her death they were trans- 
ferred to the name of the appellant, Fakir- 
chand being shown as his guardian. Some 
property in Bombay was also purchased 
by Jaskor in 1920, and when the appellant 
filed an application for heirship certifi- 
•cate in respect of that property in 1935, 
Fakirchand put in a pursbis admitting his 
claim. During the appellant’s minority, 
Fakirchand managed Jaskor’s property as 
his guardian. After the appellant attained 

2. (*38) 25 A. I. E. 1938 Mad. 8 : I. L, E. (1938) 
Mad. 220: 176 I. C. 535, Sitamma v. Sitapatirao. 
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majority in 1934, he leased the lands to 
Limba and Jetha. Thereafter Fakirchand 
leased them to the present darkhastdar 
Deocband, and the appellant accepted that 
lease. Deocband himself thus became the 
appellant’s tenant. Limba then filed a com- 
plaint against the appellant and Fakirchand. 
The lower Court has remarked that if the 
appellant was the owner, he would not have 
accepted the lease given by his father to 
Deocband. There was no dispute between 
the father and the son, and there is nothing 
unnatural in his yielding to his father’s 
wishes. Mr. Thakor for the decree-holder 
lays stress on the appellant’s admission in 
his deposition that till his father’s death in 
January 1936, he had not received a single 
pie out of the income of the lands. There 
is nothing strange in this as they were 
living together. In our opinion the more 
important circumstance is that although 
Fakirchand had two sons Hirachand and 
Jivancband by his other wife Subhadra and 
though they attained majority in 1920 and 
1930 respectively and he lived till 1936, he 
never cared to have the lands transferred to 
his own name if they were his. He must 
have known that if they remained in 
Jaskor’s or the appellant’s name, his other 
sons would not get a share in them, and yet 
he took no steps to assert his ownership of 
the property purchased in Jaskor’s name. 
We are, therefore, satisfied that she was the 
real owner, and after her death the appel- 
lant became the owner as her heir. The 
lands in dispute are, therefore, not liable to 
be attached and sold in execution of the 
respondent’s decree in Suit No, 4 of 1938. 
The appeal is allowed, the order of the 
lower Court set aside, and the darkhast dis- 
missed with costs throughout. 

R.K. Appeal allowed. 


[Case No. 38.] 
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Lokur and Bavdekab JJ. 

Ahmedabad Municipality — Appellant 



Government of Bombay — Respondent. 
Second Appeal No. 822 of 1942, Decided on 8th 
March 1945, from decision of Assistant Judge, 
Ahmedabad, in Appeal No. 278 of 1940. 

(a) Interpretation of Statutes— Statement of 
objects cannot be referred when section is 


tVhen the section itself is clear, it is not permis- 
le to refer to the stateMent of objects and rci^ 
IS for its interpretation. [P 161 C 2J 

b) Trusts Act (1882), S. 20 (d)-Debentures 
Municipality outside Presidency-town is not 

ecified security. 
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It is not open to a trustee to invest trust funds in 
debentures of a municipal body outside a Presi- 
dency-town or Rangoon Town. [P 162 C 1] 

(c) Bombay Municipal Boroughs Act (18 
[XVIII] of 1925) — Provident Fund of Munici- 
pal employees— Municipality can invest in its 
own debentures. 

A borough municipality can invest provident 
fund of its employees in its own debentures issued 
under Local Authorities Loans Act, 1914, if it does 
not make itself a trustee with respect to the fund. 

[P 162 C 1,2] 

J. C. Shah ai\d N. C. Shah — for Appellant. 

S, O. Patvardhan (Assistant Government 
Pleader) — for Respondent. 

Lokur J, — The facts out of which this 
appeal arises are not in dispute. The Ahmeda- 
bad Municipality established a Provident 
Fund for the benefit of its employees in 
1914, and in exercise of the powers under 
s. 8, Provident Funds Act, 1926, the Govern- 
ment of Bombay applied the provisions of 
that Act to that fund by a Notification dated 
2nd July 1929. The Municipality used to 
invest the Provident Fund in public securi- 
ties including its own debentures. Those 
debentures had been issued by the Munici- 
pality under the Local Authorities Loans 
Act, 1914. On 20th June 1933, the Collector 
of Ahmedabad wrote a letter to the Munioi- 
pality that the moneys of the Provident Fund 
could not be invested by the Municipality 
in its own debentures as they were not secu- 
rities within the meaning of 8. 20 (d), Trusts 
Act, 1882 . The President of the Munici- 
pality was, therefore, requested to take 
steps to dispose of the debentures and to 
reinvest the proceeds in public securities. 
Later on, Government issued a Circular 
(no. 216/33 of the General Department) 
dated lOth February 1934, that the funds ac- 
cumulated in the Provident Fund established 
by Municipalities, being moneys held by 
Municipalities in trust on behalf of their 
employees, could not be invested in loans or 
debentures issued by themselves under the 
Local Authorities Loans Act, 1914, as such 
loans or debentures were not securities with- 
in the meaning of 8. 20 (d), Trusts Act, 1882, 
"which applied only to securities issued by 
the Municipalities, Port Trusts, or Improve- 
ment Trusts of the Presidenoy-towns and 
of Rangoon and Karachi. Accordingly the 
Ahmedabad Municipality withdrew an 
amount of nearly six lacs of rupees from its 
own debentures and invested the amount in 
other public securities, although it protested 
against the view taken by Government. The 
Municipality again took up the subject and 
made a representation in September 1936 , 
that the amount should be allowed to be 


invested in its own debentures. In view o£ 
the Circular issued by Government, the CoL 
lector declined to reconsider the matter.- 
The Municipality then invested Rs. 600 out of 
the Provident Fund amount in its own de. 
bentures to make a test case and requested 
the Collector to refer the matter to Govern- 
ment. Government then reconsidered the 
matter and gave a reply that there waa 
no doubt as regards the legal position and 
asked the Commissioner to instruct the Col- 
lector of Ahmedabad to call the attention of 
the Municipality to the illegality of ita- 
action in investing a nominal sum of Rs. 600 
out of the Provident Fund balances in its- 
own debentures and to ask it to remedy the 
action. That order was issued on 27th Octo- 
ber 1937 and being dissatisfied with the 
dicision of Government, the Municipality 
gave a notice to the Collector and filed thie 
suit on 23rd September 1938, for a declara- 
tion that it was entitled to invest the Pro- 
vident Fund of its employees in loans or 
debentures issued by it under the Local 
Authorities Loans Act, 1914, and for an in- 
junction restraining Government from ob- ’ 
jeoting to its doing so. The defence was 
based mainly on two grounds, namely, that 
the suit was time-barred under Art. 14 to 
sch. 1 , Limitation Act, 1908, and that it was- 
unlawful for the Municipality to invest 
the amount of the Provident Fund in its 
own debentures as it contravened the pro- 
visions of 8. 20 (d). Trusts Act, 1882. Theso 
contentions did not fipd favour with the 
trial Court, which decreed the plaintiff’s 
claim. In appeal the learned District Judgo 
held that the suit was time-barred and that 
although the municipal debentures were 
public securities, yet the Municipality could 
not invest the amount of the Provident Fund- 
in its own debentures, both because it was 
against the provisions of S .20 (d), Trusts Act,. 
1882, and also because it would be illegal 
for the Municipality to become both a. 
creditor and a debtor in respect of the said 
Fund. The appeal was, therefore, allowed 
and the Municipality’s suit was dismissed, 
with costs. 

The order which is now sought to be im- 
peached was issued by Government on 27th. 
October 1937, and this suit was filed within, 
one year thereafter, but it is urged on behalf 
of Government that the cause of action really- 
accrued in 1933 when the Collector directed 
the Municipality to withdraw the amount 
of the Provident Fund from its own deben- 
tures and invest it in other public securities.- 
The Collector’s instructions in 1933 were in. 
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the nature of an advice. In his opinion the 
amount of the Provident Fund held by a 
Municipality could not be invested in its 
own debentures. He, therefore, requested the 
President to invest that amount in other 
public securities. He did not expressly say 
that it was “unlawful” to do so. In his 
letter he expressed an opinion that the de- 
bentures of the Ahmedabad Municipality 
were not public securities. Eule 308 of the 
Eules in the Ahmedabad Municipal Code is 
as follows: 

“The subscriptions of employees and contribu- 
tions of the Municipality to the fund shall, every 
half year or oftener if necessary, be invested in 
public securities and the interest accruing thereon 
shall be placed to the credit of the Municipal ac- 
counts and the Municipality shall in return place 
to the credit of the subscribers’ account compound 
interest at the fixed rate of 3| per cent, per 
annum calculated on the payments of each sub- 
scriber. Such interest shall be added to the em- 
ployee’s account at the end of the year, unless 
the employee’s account is closed before ithe end of 
the year in which case the interest due to the date 
of closure shall be added.” 

This rule authorises the Municipality to in- 
vest the subscriptions of its employees and 
its contributions to the fund in public securi- 
ties. Under R. 2 (6) of the said rules all 
words and expressions used are to be deemed 
to be used in the same sense in which they 
are used in the Act and according to S. 3 
(15) (e), Bombay Municipal Boroughs Act, 
1925, public securities include — 

* debentures or other securities for money issued 
by or on behalf of any local authority in exercise 
of powers conferred by an Act of a Legislature es- 
tablished in British India.” 

According to this definition the expression 
“public securities” used in R. 308 includes 
the debentures issued 'by the Ahmedabad 
Municipality. But the Collector took a diffe- 
rent view and when he expressed his opinion 
to the Municipality, the Municipality, though 
it disagreed with that view, did withdraw 
all the amount of the Provident Fund from 
its own debentures. Therefore, there was no 
occasion for the Collector to issue any order, 
which the Municipality was bound to get 
set aside within one year under Art. 14 of 
Sch. 1 , Limitation Act. If the Municipality 
had refused to accept the advice given by 
the Collector, and if he thought that the 
action of the Municipality was unlawful, 
then he had power to issue an order in 
writing under s. 214 (l), Bombay Municipal 
Boroughs Act, 1926, prohibiting future in- 
vestments of the amount of the Provident 
Fund in its own debentures. But no such 
order was passed by the Collector and, 
therefore, there was no need for the Munici- 


pality to file a suit within one year. Such 
an order was passed under instruction from 
Government only in 1937, and as this suit 
was filed within one year thereafter, it is 
not time-barred. According to s. 20 , Trusts 
Act, 1882, where the trust-property consists 
of money and cannot be applied immediately 
or at an early date to the purposes of the 
trust, the trustee is bound (subject to any 
direction contained in the instrument of 
trust) to invest the money in certain speci- 
fied securities and in no others. Such securi- 
ties in cl. (d), as amended by Act 3 [III] of 
1908, are ; 

“debentures or other securities for money issued, 
under the authority of any Act of a Legislature 
established 9 British India, by or on behalf ofany 
municipal body, port trust or city improvement 
trust in any Presidency-town, or in Rangoon Town, 
or by or on behalf of the trustees of the port of 
Karachi.” 

In the opinion of Government, the Muni- 
cipality is a trustee in respect of the amount 
of the Provident Fund on behalf of the 
subscribers to the fund and as such it cannot 
invest the amount in any municipal deben- 
tures not falling within s. 20 (d). That clause 
is interpreted to include only debentures 
issued by or on behalf of any municipal 
body in any Presidency-town, or in Eangoon 
town, and therefore any debenture issued 
by any municipal body in the mofussil does 
not fall within S. 20 (d). It appears from 
the correspondence that the Commissioner 
referred to the Bill of the Trusts (Amend- 
ment) Act (3 [III] of 1908) by which S. 20 (d) 
was amended. Before the amendment, cl. (d) 
stood as follows ; 

“in debentures or other securities for money 
issued by, or on behalf of any municipal body 
under the authority of any Act of a Legislature 
established in British India.” 

It was then clear that the debentures issued 
by any municipal body were public secu- 
rities in which trust-funds could be invested. 
But by Act 3 [III] of 1908 the clause was 
amended in order to enable trustees to invest 
trust-moneys even in debentures and other 
securities issued by certain other bodies, and 
from the statement of objects and reasons 
of the Bill it appears that it was also inten- 
ded to limit the clause to municipal bodies 
in Presidency-towns and Eangoon town. 
But when the section itself is clear, it is not 
permissible to refer to the statement of 
objects and reasons for its interpretation. It 
is pointed out that in the original Bill there 
was a comma between the words city im- 
provement trust’ and the words in any 
Presidency-town* which made the meaning 
quite clear. But we think that the absence 
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of a comma there does not make any differ- 
ence. The repetition of the expression ‘by or 
on behalf of before the last clause ‘trustees 
of the port of Karachi’ indicates that all the 
three bodies — any municipality, port trust 
and city improvement trust — are governed 
by the following clause ‘in any Presidency- 
town or in Rangoon town.* We, therefore, 
agree with the interpretation placed upon 
that clause by Government : and under that 
clause it is not open to a trustee to invest 
trust.funds in debentures of a municipal 
body outside a Presidency-town or Rangoon 
town. 

But that section has no application to the 
present case. Section 20 itself ^llows an 
exception where there is any direction for 
investment in the instrument of trust. There 
is no instrument of trust in the case of the 
Provident Fund in the hands of the Ahmeda- 
bad Municipality, nor is it clear that the 
Municipality is a trustee in respect of that 
Fund. In the Provident Funds Act, 1925, 
there is no provision that the amount of the 
fund should be set apart and should not be 
utilised by the body which established that 
fund. It is admitted that in the case of a 
Government servant, Government does not 
separately invest the amount of the Pro- 
vident Fund payable to the subscribers, but 
when any subscriber's amount becomes due, 
it is paid to him from its general funds. 
The employees of the Municipality allow 
their contributions to the Provident Fund 
to be deducted from their salaries and 
the Municipality also contributes an equal 
amount and agrees that when the Provident 
Fund of any subscriber becomes due it 
would be paid to him or bis nominee or his 
successor. A separate account is maintained 
and the amount of each subscriber is shown 
as standing at his credit. Thus, the Munici- 
pality becomes a debtor of the subscriber 
and under the provisions of R. 308 it under- 
takes to pay compound interest at the fixed 
rate of three and three-fourths per cent, 
per annum. If the amount was a mere trust 
fund, the Municipality would have been 
bound to pay to the subscriber whatever 
interest it realised on that fund. But the 
agreement to pay a fixed rate of interest 
and the absence of an agreement to set apart 
|his fund show that the Municipality is not a 
mere trustee in respect of that fund. But 
for R. 308 it could utilise the amopnt as it 
chose and was only liable to pay the amount 
due to the subscriber when it became pay- 
able. Thus the ]\Iunicipality is acting more 
as a debtor than as a trustee. The terms of 


the agreement between the subscriber and 
the Municipality are contained in the rules 
framed by the Municipality, and R. 303 ex- 
pressly authorises the Municipality to invest 
the Provident Fund in “public securities," a 
term which includes its own debentures. If 
it was intended that the amount should not 
be invested in its own debentures, such an 
exception would have been expressly made 
in R. 803. The Municipality is given liberty 
to utilise in any way the amount of interest 
until it becomes payable to the subscriber, 
and that amount is not required to be 
invested in public securities. If the Muni- 
ci pality was a mere trustee, it would have 
been necessary to invest even that amount 
in the securities mentioned in S. 20, Trusts 
Act, 1882. But R. 808 tacitly exempts it from 
the application of that section. As regards 
the principal amount of the fund, R. 308 
requires it to be invested in “public securi- 
ties" and hence S, 20. Trusts Act, is not ap- 
plicable to it so as to restrict the discretion 
given by the rule. 

The object of R. 808 is to ensure that the 
Municipality has sufficient funds ready at 
hand for being paid to a subscriber when 
his Provident Fund becomes due. Since the 
debentures of the Ahmedabad Municipality 
have been authorised under the Local Au- 
thorities Loans Act, 1914, they are suffici- 
ently safe, and if Government desires that 
the Provident Fund should not be invested 
in those debentures, the proper course is to 
amend R. 803 by adding the words “except 
its own debentures” after the words “in 
public securities". 

It is not correct to say that by investing 
the amount of the Provident Fund in its 
own debentures, the Municipality becomes 
both a creditor and a debtor. By such invest- 
ment the Municipality merely sets apart in 
safety the amount of the Provident Fund. 
The employees are described in the Pro- 
vident Funds Act, 1926, as subscribers or 
depositors and the rules require that the 
amount should be entered in the accounts 
to their credit. It would be ordinarily open 
to the Municipality to make use of the 
amounts thus sub^ribed, subject to the 
liability to repay them when they become 
due. It is only under R. 808 that it becomes 
necessary for the Municipality to set apart 
the amounts and invest them in public 
securities, and as that rule allows the Muni- 
cipality to invest the Provident Fund in any 
public securities, there can be no prohibition 
against its investing it in its own debentures.' 
We, therefoi’e, bold that the plaintiff Muni- 
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cipality is entitled to the declaration sought 
for and that Government should he res- 
trained from preventing the Municipality 
from investing moneys of the Provident 
Fund in its own loans or debentures. We 
set aside the decree of the lower appellate 
Court and restore that of the trial Court. 
The respondent shall pay the costs of the 
appellant throughout. 

R.K, Decree set aside. 


[Case No. 39.] 
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Macklin and Eajadhyaksha JJ. 


Birdibai Mohanlal and others — 

Appellants 

v. 

Chunilal Chandmal and others — 

Respondents. 

First Appeal No. 256 of 1941, Decided on 8th 
March 1945, from decision of First Class Sub- Judge, 
Ahmednagar, in Appln. No. 137 of 1940. 

Court-fees Act (1870), S, 19D— Shares of joint 
stock company in name of father as manager of 
joint Hindu family — Widow for herself and 
her sons can apply for letters of administration 
limited to such shares — Whole joint family 
property need not be included — Such applica- 
tion is exempt from court-fees. 

When a Hindu manager of a joint Hindu family 
or the father dies possessed of the joint family 
properties and also of certain other properties of 
which (although members of the coparcenary have 
beneficial interest in them) the legal title vests in him, 
it is competent to take out letters of administration 
limited to that part of the property, the legal title 
of which vested in the manager or the father. 
When, therefore, the widow of the deceased for 
herself and her minor sons applies for letters of 
^ministration with respect to all the shares of the 
joint stock companies standing in the deceased’s 
name, the legal title to which (as distinct from the 
beneficial interest in them which belongs to the 
whole body of coparceners) vested in him, she is 
asking for letters of administration in respect of 
^6 assets of the deceased. The beneficial interest 
in the other joint family property having already 
passed by survivorship is no longer %n asset of the 
deceased to which representation is required to be 
taken out. There is, therefore, nothing irregular 
in asking for letters of administration with respect 
to the shares in the joint stock companies without 
mentioning in the application all the otherproperty 
belonging to the joint Hindu family, and the- ap- 
plication would be exempt from the payment of 
any court-fee : 24 Bom. 350 ; (’42) A. I. R. 1942 
Lah. 173 (F.B.) ; 29 Bom. 161 and (’24) 11 A.I.R. 
1924 Bom. 228 (F.B.), Bel. on. [P 165 0 1, 2] 

D, A. TulzapurTiar — for Appellants. 

B, Q, Bao ( Goveinivient Pleader) — 

for the Government. 

Rajadhyaksha J. — The facts that have 
given rise to this appeal may be stated in a 
very narrow compass, and they are as fol- 


lows : One Mohanlal died on 17th April 
1940 leaving three sons and a widow. The 
sons were minors and the widow was their 
natural guardian. Thereupon the widow on 
her own behalf and as the guardian of her 
three minor sons applied for letters of ad- 
ministration of the movable property of 
Mohanlal consisting mainly of shares in 
joint stock companies and certain deposits. 
There was no opposition to the application, 
but the learned Judge was of opinion that 
the application ought to have been made in 
respect of the whole property, both movable 
and immovable, and further that court-fee 
was chargeable on the whole, of the estate. 
In this appeal it is contended, firstly, that 
the learned Judge was wrong in holding 
that an application should have been made 
w'ith respect to the whole of the property, 
and secondly, that the lower Court was in 
error in coming to the conclusion that the 
property was not exempt from court-fee, 
although the property in the hands of 
Mohanlal was a joint family property. 

There has been no appearance for the 
opponents-respondents, but- as the decision of 
both the questions arising in this appeal was 
in some measure likely to afifect the public 
revenue, a notice was ordered to be issued 
to the Government Pleader. 

As regards the first contention, the ques- 
tion is whether letters of administration can 
be issued limited only to a part of the estate 
of the deceased who was a manager of the 
joint family property, viz., that part which 
consists of shares in joint stock companies. 
The learned Government Pleader has not 
been able to cite any provision of law or 
any decision of any High Court which re- 
quires that if such an application is made 
it must be made with respect to the whole 
of the joint family property of the deceased. 
There is no doubt as to what the legal posi- 
tion is with respect to the personal property 
of the deceased. Under S. 273, Succession 
Act 

“letters of administration have effect over all the 
property — moveable or immoveable — — of the de- 
ceased throughout the province in which the same 
is granted and is conclusive as to the representative 
title against all the debtors of the deceased and all 
persons holding property which belonged to him.” 

Section 278 lays down the requirements 
of an application for letters of administra- 
tion. Under cl. (d) of sub-s. (l) the applicant 
has to state the amount of assets which are 
likely to come to the petitioner’s hand. 
"When the letters of administration are 
granted, they are, under s. 290, granted in 
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the form prescribed in Sch. VII and that 
schedule says 

** I the District Judge of hereby make 

known that on the day of . . . letters of 

administration of the property and credits of ... . 
late of . . . ..deceased, were granted to .... of the 
deceased, he having undertaken to administer the 
same and to make a full and true inventory of the 
said property and credits and exhibit the same in 
this Court.” 

It would appear from these provisions of 
the Succession Act that when representation 
is taken out to the assets of the deceased 
person, it is taken out with respect to all 
his assets and not with respect to only a 
part of them. There are other provisions of 
the Succession Act which enable letters 
of administration to bo taken out limited 
by certain circumstances ; for instance, 
under chap, ii letters may be taken out 
which are limited in duration. Letters may 
also be taken out for specific purposes, but 
there is no provision, except in S. 250 and in 
S. 255, which enables letters being taken out 
only with respect to a part of the assets of 
the deceased person. The implication, there- 
fore, is that in evjery case the representation 
must be taken out with respect to all the 
assets of the deceased person. That this is 
so can be seen by contrasting the provisions 
relating to the letters of administration with 
those relating to the grant of a succession 
certificate. Under sch. VIII, Succession Act, 
when a succession certificate is issued, it 
is issued with respect to certain specified 
debts and securities only, and the succession 
certificate operates only with respect to 
those debts and securities. Then there is a 
provision made in s. 37G for the extension 
of succession certificates to cover other 
debts and securities. The absence of provi- 
sions similar to these with regard to the 
grant of letters of administration would 
suggest that when letters are taken out they 
must be taken out in respect of all the assets 
of the deceased and, therefore, there is no 
occasion either for specifying the details of 
the assets in the application or for the ex- 
tension of the letters of administration. 
Although this is the position so far as the 
personal assets of the deceased are concern- 
ed, the position is not quite the same when 
the deceased dies in possession of the joint 
family properties. In the cose of a joint 
family property, both the legal and the bene- 
ficial interests vest in the whole body of 
coparceners, and on the death of the mana- 
ger or the father, as the case may bo. his 
interest becomes extinct, and the property 
passes by survivorship to the remaining 


body of coparceners. In the case of a joini 
family property, therefore, there is no occa- 
sion for taking out letters of administration 
because the legal title has already passed 
on the death of the manager or the father 
to the whole body of coparceners. But in 
the case of shares of joint stock companies 
which stand in the name of the manager or 
the father, the legal title vests in the mana- 
ger or the father and the beneficial interest 
thereof remains in the whole body of co- 
parceners. In such a case, the joint stock 
companies require that letters of administra- 
tion must be taken out; for in the case 
of shares the legal title to the shares 
vests vis-a-vis the companies in the person 
in whose name the shares stand. It is the 
exclusive property of the registered share- 
holder and letters of administration are 
taken out in order to enable the company 
to transfer the shares from the name of the 
deceased person to the name of the person 
representing the estate of the deceased. This 
was decided in 24 Bom. 350.^ The learned 
Chief Justice observed as follows (headnote): 

”For a share in the Bank, for the purpose of 
devolution or survivorship, must be deemed, as 
far as the Bank was concerned, the exclusive 
property of its registered bolder, and that, there- 
fore, the sole*3urviving coparcener of a deceased 
Hindu cannot demand that the Bank of Bombay 
should by reason of his survivorship register him 
as a shareholder in respect of shares in the Bank 
which stand in the name of his deceased co- 
parcener.’* 

Referring to the argument that the bene- 
ficial interest in the share also passed by 
survivorship and the share would not, ac- 
cording to the words of s. 4, vest in the exe- 
cutor or the administrator, the learned 
Chief Justice observed as follows (p. 358) : 

” « . • this argument is founded on an obvious 
fallacy ; it confuses the legal title and the bene- 
ficial interest, and assumes that because the bene- 
ficial interest has survived, the legal title must 
follow suit. But as I have pointed out, it is with 
the legal title alone that we are oonoerned, and 
that has not survived.” 

It is for this reason that letters of adminis- 
tration are taken out in order to obtain 
representation to the assets of the deceased 
manager or ^the father in respect of the 
shares in the joint stock companies. This 
very point Tvas considered in a Full Bench 
ruling of the Lahore High Court in AJ.R. 
1942 Lab. 173^ and the question was framed 
as follows : Whether in view of the admitted 

1. (1900) 24 Born. 350, Bank of Bombay v. Am- 
balal Snrabhai. 

2. (’42) 29 A.I.R. 1942 Lah. 173 : I.L.R. (1942) 
Lab. 717 : 202 I.O. 114 (F.B.), Sri Ram v. Col- 
lector, Lahore. 
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fact that the deceased was a member of a 
joint Hindu family with the petitioner and 
others letters of administration could at all 
be granted to the petitioner or any other 
person in respect of any part of the pro- 
perty held by him in coparcenary with his 
sons, and the answer of the Pull Bench was 
that they could be so granted. With respect, 
we are in agreement with the view taken 
by the Full Bench of the Lahore High 
Court and we are of opinion that when a 
Hindu manager of a joint Hindu family or 
the father dies possessed of the joint family 
properties and also of certain other pro- 
perties of which (although members of the 
coparcenary have beneficial interest in them) 
the legal title vests in him, it is competent 
to take out letters of administration limited 
to that part of the property, the legal title 
of which vested in the manager or the father. 
When, therefore, as in the present case, the 
applicant applied for letters of administra- 
tion with respect to all the shares of the 
joint stock companies standing in Mohanlars 
name, the legal title to which (as distinct 
from the beneficial interest in them which 
belongs to the whole body of coparceners) 
vest^ in him, she was asking for letters of 
administration in respect of the assets of 
the deceased; for under s. 217 , Succession 
Act, letters of administration can be taken 
out only with respect to the assets of the 
d^eased in the case of intestate succession. 
The beneficial interest in the other joint 
family property had already passed by sur- 
vivorship and was no longer an asset of the 
deceased to which representation was re- 
quired to be taken out. There is, therefore, 

in asking for letters of 
administration with respect to the shares in 
the joint stock companies without mention- 
ing in the application all the other property 
Wonging to the joint Hindu family. In fact 
this is the practice which is invariably 
adopted ; and even if we are wrong in the 
view we take, we should be most reluctant 
to change the practice which has been in 
vogue for so many years and which has 
Mceived the implied recognition of this 
Court in various cases. I have already 
referred to the case in 24 Bom. 860.^ In 

an application for letters of 
administration was entertained only with 
respect to the shares in the joint stock com- 
panies without it being made obligatory on 
the applicant to include in the application 
all other joint famOy ' properties in the 
possession of the deceased person. Further 

3* (’06) 29 Bom. 161, CoIlectorofKairav. Chunilal, 


in the Full Bench case in 25 Bom. l. r. 1240^ 
it was held that 

“where, in a joint Hindu family governed by the 
Mitakshara, on the death of the father, the son 
applies for limited letters of administration to the 
family property, standing in the name of the 
father, the grant of letters [of administration] is 
exempt from payment of court-fees.” 

It is true that the decision in that case 
mainly related to the liability to the pay- 
ment of court-fees, but the learned Chief 
Justice in the course of his judgment ob- 
served that there was no dispute about the 
right to the letters of administration. There 
also the estate included certain shares of 
various companies registered under the Com- 
panies Act, and the application for letters 
of administration was entertained from the 
two sons in respect of the shares which came 
to their share on a partition after the death 
of the father. We are, therefore, of opinion 
that in the present case the application as it 
stood originaUy, —confined as it was to the 
property in the form of share certificates 
and bank deposits,— was in order and that 
the learned Judge was in error in directing 
the applicant to include all the other pro 
perty of which the deceased died possessed 
though that property was a joint family 
property the beneficial interest of which had 
already passed to the survivors on the death 
of Mohanlal. The second question is whether 
any court-fees were payable in respect of 
the properties mentioned in the original ap- 
plication. It has been held by a Full Bench 
of this Court in the case to which I have 

just referred, viz,. 25 Bom. L. R. 1240^ that 
‘^^\yhere in a joint Hindu famUy governed by the 
Mitakshara, on the death of the father, the son 
applies for limited letters of administration to the 
family property, standing in the name of the 
father, the grant of the letters [of administration] 
is exempt from payment of Court-fees.” 

That ruling would fully apply to the facts 
of this case and thus the application would 
be exempt from the payment of any court- 
fee. The learned trial Judge, however, has 
distinguished that case from the one with 
which we have to deal’ and considered that 
the ruling did not apply because the ap- 
plicant 1, viz., the widow of the deceased, 
was an heir and was not legally a coparcener. 

It is true that applicant i was not a co- 
parcener in the joint Hindu family during 
the lifetime of her husband. She could not 
have asked for a partition during the life- 
time of her husband although she could have 
obtained a share if there was a partition in 
t he family. Sect ion 3 ( 2 ). Hindu Women’s 

4. (’24) 11 A.I.R. 1924 Bom. 228 : 48 Bom. 75 : 

77 I. C. 749 : 25 Bom. L. R. 1240 (F.B.), Keshav- 
lal V. Collector of Ahmedabad. 
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Rights to Property Act, 1937, however, pro- 
vided that 

"when a Hindu governed by any school of Hindu 
law other than the Dayabhag school or by cus- 
tomary law dies having at the time of his death an 
interest in a Hindu joint family property, his 
widow shall, subject to the provisions of sub-s. (3), 
have in the property the same interest as he him- 
self had." 

The interest of the widow, therefore, cornea 
into existence after the death of her hus- 
band and during the lifetime of the husband 
she has no interest in the property. The 
position resulting from the Hindu Women’s 
Rights to Property Act, 1937, is summarised 
in the latest edition of Mulla’s “Principles 
of Hindu Law,” 9th Edn., at p. 2 G-a, as 
follows : 

"The statute was enacted to enlarge the rights 
of women, or as it says, to gwe better rights to 
them and there is no indication that, except for 
this limited purpose, the Legislature intended to 
interfere with the established law relating to suc- 
cession or to a joint family. The provision that 
the widow of a member of a joint family is to have 
the same interest in the joint property as her 
deceased husband, and further the provision that 
she is entitled to claim partition, would seem to 
indicate that mere devolution of the husband's 
interest would not otherwise affect the joint family 
status as such, or to confer upon the widow all the 
rights of a male coparcener other than those 
necessary for enforcing the rights expressly con- 
ferred on her." 

Therefore, until the husband died the pro- 
perty was a joint family property and 
according to the Full Bench decision it 
was in the nature of a trust property. It 
is to such a property that S. 19-D, Court- 
fees Act, applies irrespective of the foot that 
after the death of the husband applicant 
NO. 1 got by the special Act a right on par 
with the other members of the coparcenary, 
but which she did not share with them 
during her husband’s lifetime. If necessary 
we could even say that Mohanlal was a 
trustee, in the sense of the Full Bench deci- 
sion, of the interest of the other coparceners 
and of the contingent interest of his own 
wife — but a trustee all the same. We must 
have regard to the nature of the property 
in the hands of the deceased at the time of 
his death and not to what rights come into 
being after his death. Section 19-D refers 
to “the moveable or immoveable property 
whereof or whereto the deceased was pos- 
sessed or entitled, either wholly or partially 
as a trustee.” It is the character of the pro- 
perty in his hands that determines the liabi- 
lity to the payment of the court-fees. If that 
property in his hands is in the nature of the 
trust property, the application for letters of 
administration with respect to that property 


is exempt from the payment of court-fees^ 
In view of the Full Bench decision referred 
to above, it must be recognized that the 
holder of a joint Hindu family property- 
governed by the Mitakshara law can be said; 
to have di^ possessed of such family pro- 
perty as a trustee. That is the view of the 
Full Bench of the Lahore High Court also 
in the case to which I have already made 
a reference. It has already been held in 

29 BOM. 161® that 1 

"the exemption of trust estates from the payment 
of ad valo7‘em court-fee is not conditional on the. 
circumstance that there had been a previous ^nt 
of probate or letters of administration on whidh a 
court-fee had been paid. The exemption has re- 
ference to the character of the property and not to 
the procedure adopted." 

We must, therefore, allow this appeal, set 
aside the order of the lower Court and 
direct that the letters of administration 
should issue to the petitioners free from the 
liability for the payment of any court-fees 
in respect of the property which was origi- 
nally included in the petition. 

There will be no order as to costs. 


Maoklin J. — I agree, and accept the 
reasoning of my learned brother and have 
nothing to add on the legal question invol- 
ved. I note that there is undoubtedly a 
well-established practice of permitting appli- 
cants for letters of administration to take 
out letters for a limited purpose. Whether 
that is or is not a practice which ought to 
he i)ermitted on general principles it is not 
for me to say. But I have been unable to 
find anything in the Succession Act or else- 
where which can be said to be definitely 
inconsistent with such a practice, and I 
think it would in any event be too late to 
challenge the practice now. We must stand 
by the decisions (of which there are plenty) 
in which the practice has been recognised. 

I note also that there is a practice by which 
court-fee is not paid for letters of adminis- 
tration to property of which the deceased 
was a trustee. I have some doubts as to 
whether s. 19-D, Court-fees Act, justifies mch 
an exemption in every case. Prima facie 
the section means that if letters have been 
taken out which do not cover the trust pro- 
perty, still the holder of the letters would 
be allowed to deal with the trust property. 
But whatever the meaning of S. 19-l>, it is 
clear that it is as a matter of practice inter- 
preted as giving a right to the administrator 
of the trust property to obtain letters without 
paying court-fee; aiid if during hia lifetime the 
deceased was a trustee of that property, it 
cannot, so far as I can see, medie any differ- 
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ence that after his death the applicant for 
letters of administration had herself a bene- 
ficial interest in the property, provided that 
all she is asking for is letters of administra- 
tion and she is not asking for possession. 

R.K. Appeal allowed. 


[Case No. 40.] 

A. 1. R. (33) 1946 Bombay 167 

Chagla J. 

Hafizulla Latiff Saha — Applicant 

V. 

Wakf Committee, Kolaba — Opponent. 

Civil Revn. Appln. No, 368 of 1944, Decided on 
6th March 1945, from decision of Asst. Judge, 
Thana, in Misc. Appeal No. 2 of 1943. 

Court-fees Act (1870), S. 7 (iv) (c) and 
Sch. 2, Art. 17 (iii)— Suit for two declarations, 
second consequential on first — S. 7 (iv)(c) ap- 
plies and not Sch. 2, Art. 17 (iii). 

In order that a suit should fall within S. 7 (iv) (c) 
the consequential relief prayed for by the plaintiff 
need not necessarily be a relief other than a decla- 
ratory relief. Hence, a suit for a declaration that 
certain darga and other properties belonging to 
the darga are not wakf within the meaning of the 
Mussalman Wakf Act of 1923 and hence are not 
liable to registration under the Bombay Amend- 
ment Act 18 [XVIII] of 1935, falls under S. 7,sub- 
cl. (iv) {c)and not Sch. 2, Art. 17 (iii) because the 
B^nd declaration is not an independent declara- 
tion but merely one which is consequential upon 
first. [P 167 C 2; P 168 C 1] 

K. N. Dharap^tot Applicant. 

Y.V. Dixit — for Opponent. 

Order. — This application raises the 
question of the pecuniary jurisdiction of the 
learned Second Class Subordinate Judge’s 
Court at Panve], The plaintiff filed the suit 
for a declaration that certain darga and 
other properties belonging to the darga 
were not wakf within the meaning of the 
Mussalman Wakf Act of 1923 and were not 
liable to registration under the Bombay 
Amendment Act of 1935. The learned Sub- 
ordinate Judge held that the Court had no 
jurisdiction to try the suit as it exceeded 
the pecuniary jurisdiction of the Court. He 
held that the value of the properties ex- 
ceeded Es. 8,530. From that decision of the 
learned Subordinate Judge an appeal was 
preferred to the learned Assistant Judge of 
Thana who confirmed that decision. It is 
from the order of the learned Assistant 
Judge that this revisional application is 
preferred. 

The main question that falls to be deter- 
mined in order to ascertain whether the 
trial Court had pecuniary jurisdiction to try 
the suit or not is whether this suit falls 
under s. 7 (iv) (c). Court-fees Act, 1870, or 
whether it falls under Art. 17 (iii) of Sch. 2 
to that Act. The view that the lower appel- 


late Court took was that this was a suit to 
obtain a declaratory decree where no conse- 
quential relief was prayed and, therefore, it 
fell under Art. 17, sub-cl. (iii), and s. S, Suits 
Valuation Act, 1887, did not apply. The 
contention, on the other hand, of Mr. Dharap 
for the petitioner is that the suit falls under 
S. 7 (iv) (c), Court-fees Act, and is a suit 
which asked for a declaratory decree and 
also a consequential relief following upon 
the declaration. It is clear to my mind that 
what the plaintiff wants in this suit is first 
and foremost a declaration that the proper- 
ties are not wakf within the meaning of the 
Mussalman Wakf Act of 1923. If he gets a 
declaration from the Court, he wants further 
a declaration that the properties are not 
liable to registration under the Bombay 
Amendment Act of 1935. Now it is to be noted 
that the plaintiff can only get the second 
declaration provided he gets the first; or, in 
other words, the second declaration is conse- 
quential upon the first. It has been argued 
by Mr. Dixit on behalf of the opponent that 
in order that a suit should fall within S. 7 
(iv) (c). Court-fees Act, the consequential 
relief prayed for by the plaintiff must be a 
relief other than a declaratory relief. In this 
case, according to Mr. Dixit, the most that 
can be said is that the plaintiff has asked 
for two declarations in which case, if the 
decree is passed, it would still be a declara- 
tory decree without any consequential relief. 

I fail to see why the expression “consequen- 
tial relief” in S. 7 (iv) (c) of the Act should be 
read as consequential relief other than a de- 
claration. It is importing into the section 
words which do not find a place there. All 
that S. 7 (iv) (c) requires is that the plaintiff 
must sue for a declaratory decree; and if it 
is open to him to get any consequential 
relief following upon the declaration then, 
if he asks for such a relief, the suit falls 
within that sub- clause. Now in this case, as 
I have pointed out, the plaintiff has asked 
for a declaration that the properties are not 
wakf. The only relief consequential upon 
that declaration which he could ask in this 
suit was a further declaration that the pro- 
perties are not liable to registration under 
the Bombay Amendment Act of 1935. In 
doing so to my mind he has complied with 
the provisions of S. 7 (iv) (c). Court-fees 
Act.. My attention has been drawn by Mr. 
Dharap to a decision of the Calcutta High 
Court in 44 Cal. 352.^ In that case the plain- 

1. (*17) 4 A. I. R. 1917 Cal. 77 : 44 Cal. 352 ; 40 
I. C. 96, Midnapur Zemindary Co. Ltd. v. Secy, 
of State. 
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tiffs prayed for a declaration (a) that they directed. The appeal has been declared as 


were occupancy ryots and (b) that the entry 
in the record-of.rights showing them as 
tenure-holders was a nullity; and the Court 
held that the suit fell under S. 7, sub-cl. (iv) (c), 
Court-fees Act, inasmuch as the second de- 
claration was a consequential relief within 
the meaning of that sub-clause. The facts of 
that case are very similar to the facts I am 
considering in this revisional application. 
There too the main declaration sought was 
that the plaintiffs were occupancy ryots. 
On that declaration being given by the 
Court, the other declaration that the entry 
in the record-of-rights showing them as 
tenure-holders was a nullity would follow as 
a consequence. Undoubtedly the matter 
would be different if the plaintiff in a suit 
asked for two independent declarations. 
Then obviously the suit would not fall under 
S. 7, sub-cl. (iv) (c), Court-fees Act. But 
when in a suit the plaintiff asks for two 
declarations and the second declaration is 
not an independent declaration but merely 
one which is consequential upon the first, 
to my mind it is a suit to obtain a declara- 
tory relief where consequential relief is 
prayed for. The order of the lower appellate 
Court was, therefore, wrong and must be 
set aside. The suit will go back to the 
learned Subordinate Judge to proceed with 
on merits. The opponent must pay the costs 
of this application and the costs before the 
lower appellate Court. Kule made absolute. 

R.K. Buie made ahsohUe. 

[Case No. 41 j 

A. 1. R. (33) 1946 Bombay 168 

Lokur and Bavdekar JJ. 

Firojsha Bhicaji — Appellant 

V. 

Dadahhai Kersasji and others 

Bespondents. 

Civil Applns. Nos. 230 of 1941 and 1164 of 1940 
Decided on 7th March 1945. 

Civil P. C. (1908), O. 45. R. 8 (b) and O. 48, 
R. 1 (1) — Notice to respondent under R. 8 (b) 
— No process fees are required. 

The notice required to be given under 0. 46, 
R. 8 (b) is not a process, and, it is also not issued 
on behalf of either party, but it is a mere intima- 
tion given by the Court to the respondent that the 
ap^al has been admitted. Hence, no fee is to bo 
levied on the notice to be given to the respondent 
under 0. 45, R. 8 (b). [P igg C 2] 

Pochaji Jainshedji — for Appellant. 

N. N. Majumdar and D. V. Patel — for Res- 
pondents Nos. 1; and 3, 6, 6, 11, 12, 13 and 
18, respectively. 

Lokur J. — In this case security has been 
furnished and deposit has been made as 


admitted under o. 45, R. 8 (a), Civil P. C., 
1903. Notice of the admission of the appeal 
has to be given to the respondents under 
o. 45, E. 8 (b). Civil P. C., and a question has 
been raised as to whether process fees have 
to be paid by the appellant for the said 
notice. It is urged on behalf of the appellant 
that it has been the practice of this Court 
not to levy process fees on such notices. Wo 
have ascertained from the office that the prac- 
tice has not been always uniform. In some 
instances fees were levied on such notices; 
but in a majority of the coses no process 
fees were levied. Under O. 48, R. 1, sub-r. (l), 
every process issued under the Code shall bo 
served at the expense of the party on whose 
behalf it is issued, unless the Court otherwise 
directs. In the first place, the notice required 
to be given under o. 46, R. 8 (b), is not a 
process, and, secondly, it is not issued on 
behalf of either party, but it is a mere inti- 
mation given by the Court to the respondents 
that the appeal has been admitted. The 
notice required to be given under o. 45, R, 3, 
sub-r, (2), is to call upon the opposite party 
to show cause why a certificate should not 
be granted; but the notice under 0. 45, R. 8 (b), 
does not call upon the respondents either to 
appear or to oppose any prayer made by the 
appellant. According to Wharton*3 Law 
Lexicon, I4th Edn., a process requires the 
defendant to appear on a certain date. It is 
a call of authority or an admonition to 
appear in Court. But where the opposite 
party is not required to appear in Court, and 
the notice amounts to a mere intimation, it 
cannot be regarded as a process. Thus, for 
instance, under o. 20, R. 1, the Court, after 
the case has been heard, is required to pro- 
nounce judgment in open Court, either at 
once or on some future day, of which due 
‘notice* is to be given to the parties or their 
pleaders. Although the word ‘notice’ appears 
in the rule, it does not amount to ‘process,* 
but only an intimation, and hence does not 
require any process fee to be paid by either 
party. Rule 98 on page 24 of the Rules of the 
Bombay High Court, Appellate Side, seta out 
the table of fees to be levied for serving and 
executing processes issued by the High Court 
in its appellate jurisdiction. That table has 
no application to notices, which do not 
amount to processes, but are merely an in- 
timation to the parties. The difference be- 
tween the notice required to be given under 
o. 45, R. 3 (2), and 0. 46, R. 8 (b), oan be easily 
seen from the forms of the two notices under 
the two rules as given in App. G of the Code. 
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Tho former notice is a process, while the 
latter is a mere intimation. We, therefore, 
;hold that no fee is to be levied on the notice 
'to be given to the respondents under o. 45 , 
R. 8, Civil P. C. 

H-K- Order accordingly. 


[Case No. 42.] 
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Macklin and Rajadhyaksha JJ, 
Alimoliamed J iimardiklian— Appellant 

V. 

Shankar Tiikaram Pole and others 

Respondents, 

First Appeal No. 4 of 1944, Decided on Ist 
march 1945, from decision of Addl. Commissioner 
for Workmen’s Compensation, Bombay, in Annin. 
No. 763/B 35 of 1943. “ 


(a) Workmen’s Compensation Act (1923), 

S. 30 — Findings of fact by Commissioner 

High Court when can interfere. 

The High Court is not entitled to interfere with 
the findings of fact arrived at by the Commissioner 
for IVorkmen’s Compensation except on a sub- 
stantial question of law, and that includes a find- 
ing of fact which is not based upon evidence. 


/ux,., . . CP169C2] 

(b) Workmen s Compensation Act (1923) 

10 — “Notice of accident” explained. ’ 

c* notice of the accident” appearin'^ in 

•b. 10 do not mean “notice of the details of the 
accident. A wide and unnecessary extension to 
the word accident” which might defeat the claim 
to compensation ought not to be lightly given. 

c o ® Compensation Act (1923), 

b. 2 (1) (n) - Workman -Lorry picking bricks 
■Jrom field— Labourer engaged for work, riding 

orry while going to field — Labourer is work* 
snan* 


"^be words “employed for the purpose of” and 
the words “employed in” do not mean exactly the 
same thing. Where a labourer is riding a lorry which 
IS being driven to a brick field for the purpose of 
picking up bricks, his travelling to the brick field is 
within the scope of his employment. Such labourer 
JS a workman within the meaning of the Act. 


/jx . CP 170 C 2] 

(d) Workmen’s Compensation Act (1923), 
S, 5 (c) Daily labourer — Compensation to— 
Calculation of monthly wages how to be made 
■explained. 


Where a labourer is employed only for a day, 
the compensation to be awarded can be calculated 
on the basis of the average daily wages multiplied 
5 thirty and then dividing by the number of days 
of continuous employment. [P 170 C 2; P 171 C 1] 

•ff* P. Karnik — for Appellant. 

P. S. Bakhale — for Respondents. 


Macklin J. — This is an appeal against 
a decision of the Additional Commissioner 
for Workmen’s Compensation. He has 
awarded Rs. 810 on account of an accident 
caused to a daily labourer who was travelling 
in her employer’s motor lorry for loading 


and unloading the lorry with bricks. The 
accident occurred on 25th June 1943, and 
death took place three days later; but notice 
of the accident was not given by the repre- 
sentatives of the injured woman until 22nd 
July, and failure to give adequate notice is 
one of the grounds of this appeal by the 
employer. This Court is not entitled to inter- 
fere with the findings of fact arrived at by 
the Commissioner for Workmen’s Compensa- 
tion except on a substantial question of law, 
and, that would of course include a finding 
of fact which was not based upon evidence; 
and it has been argued in this appeal that 
the Commissioner was wrong in his finding 
that the injured woman was employed by 
the employer. There is, however, evidence in 
that respect tliough it is not particularly good 
evidence. The evidence of the driver of tta 
lorry is that she was engaged on the road by 
the employer’s nmkadam, who himself was 
in the lorry at the time; and though there is 
the evidence of another occupant of the lorry 
to the effect that the employment was by 
the driver, and though the muster roll (as is 
not unnatural) does not contain any men- 
tion of this woman having been employed 
that day, there is undoubtedly evidence on 
which it was possible for the Commissioner 
to come to his finding, and it is, therefore, not 
open to us to interfere. We take it that she 
was in fact in the employ of her employer 
at the time of the accident. 

The next point argued is that the claim 
cannot be sustained in view of the want of 
adequate notice. Section lo of the Act pre- 
scribes that notice of the accident should bo 
given as soon as practicable after the occur- 
rence of the accident. But it also provides 
that failure to give proper notice will not 
bar a claim if the employer had knowledge 
of the accident from some other source at 
or about the time when it occurred. It is 
stated in the course of the judgment before 
us that the employer admitted the receipt 
of a telephone message from somebody un- 
known on the day of the accident. We have 
been unable to find any such admission in 
the evidence in the case or in any written 
pursliis to that effect; but the notes of argu- 
ments are before us, and it is evident that 
the employer’s learned counsel admitted in 
the course of the arguments that his client 
had received a telephone message. That 
would undoubtedly put the employer on 
enquiry, and in our view that is all that is 
necessary to enable the employee to escape 
the consequences of failing to give notice. 
But I do not propose to go deeply into this 
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matter. It is clear from the judgment that 
in the early stages of the case the question 
of want of notice was not pressed. In fact 
no issue wae raised on the point, and that 
is why there is no evidence on the point. 
The matter was pressed only at the close of 
the evidence. We think that the learned 
Commissioner was justified in acting on the 
admission of counsel and finding that the 
employer had in fact notice from other 
sources. 

It is argued that the words “notice of the 
accident” appearing in s. 10 must mean 
“notice of the details of the accident.” But 
we see no justification for reading into the 
section words which are not there; and 
(though this point does not seem to have 
been definitely decided) I may refer to the 
case in (1925) 2 K. B. 473,^ and in particular 
to the remarks of Atkin J. towards the end 
of the judgment, where approval is given to 
an earlier dictum that the question of notice 
ought not to be measured in very nice scales 
and it is said that a wide and unnecessary 
extension to the word "accident” which 
might defeat the claim to compensation 
ought not to be lightly given. It is next 
argued that the deceased was not a work- 
man within the meaning of the Act even on 
the facts found. “Workman” is defined in 
S. 2 (l) (n), and it includes a person who is 
employed on monthly wages not exceeding 
Es. 300 in any such capacity as is specified 
in sch. II. There is the authority of this 
High Court in 89 Bom. L. R 1230^ to show 
that monthly wages not exceeding Es, 800 
do not restrict the definition of workman to 
people who are in fact employed on monthly 
wages, thereby excluding people on daily 
wages. An addition was made to sch. II by 
Government Notification no. 7685 , dated 1st 
March 1938, so as to include persons employ- 
ed for the purpose of loading or unloading 
any mechanically propelled vehicle or in 
the handling or transport of goods which 
have been loaded into any mechanically 
propelled vehicle. On the authority of a 
case decided by a Bench of this High Court 
in 81 Bom. jj. R. 1304,® it has been argued 
that the words “employed for the purpose 
of” and the words “employed in” mean 
exactly the same thing, so that an accident 

1 . (1925) 2 K.B. 473 : 96 L.J.K.B. 816 : 133 L.T. 
664, Fenton v. Owners of Ship Kelvin. 

2. (’38) 25 A I.E. 1938 Bom. 110 : I. L. R. (1988) 
Bom. 44 : 173 I. C. 646 : 39 Bom. L. R, 1230 
Ellerman’s City and Hall Lines v, Thomas. * 

3. (’30) 17 A.I.R. 1930 Bom. 44:64 Bom. 114:123 
I. C 496 : 31 Bom. L. E. 1804, Parsu v. Bombay 
Port Trust. 


which occurred while the employee was o» 
the way to work could not be the subject of 
a claim to compensation, it not having: 
occurred while the employee was employed 
in the actual work. That case, however, . 
could have been decided more appropriately 
on a different ground altogether, namely,, 
that the person who suffered the accident 
was at the time of the accident acting alto- 
gether outside the scope of his employment 
and not merely acting in something that 
was incidental to his employment but was 
not the actual employment. In the present 
case it could hardly be accepted that the 
lorry, which as we know was being driven 
to a brick field for the purpose of picking up 
bricks, should be expected to wait at the 
brick field w^hile the person injured walked; 
and we take it therefore that her travelling 
to the brick field was within the scope of her 
employment. There is a later case of this 
High Court to which I have already referred, 
39 Bom. L. R. 1280,® in which a man was- 
drowned after the work hod come to an end 
and was yet held to be a workman withia 
the meaning of the Act. We consider our- 
selves free to follow the latter of these two 
decisions. In our view the injured woman 
was not only killed in the course of her em- 
ployment but was also a workman within 
the meaning of the Act. 

Lastly, it is argued that the calculation 
of wages is wrong. Compensation is based 
upon monthly wages, and this woman wasf* 
employed only for a day. The learned 
Additional Commissioner has followed S. 6 (b),. 
which admittedly applies to the case ; and 
on the basis of that section he has estimated, 
the average wages of a workman employed 
on similar work in the same locality, basing* 
his calculations upon the present employer's- 
own muster rolls. He finds that the average- 
daily wages would bo fourteen annas, and 
be has multiplied that sum by thirty for the 
purpose of finding monthly wages. It ia 
argued that this method of calculation takesi 
no account of Sundays, on which the em- 
ployee would not be earning money, but 
also takes no account of bank holidays or 
days of absence or sickness; and it is sug- 
gested that we should send the case back for 
finding the average amount spent in every 
month by an employer in the locality hav- 
ing regard to these possibilities of deductions. 
But we note that s. 6 (o) (though not apply- 
ing to the particular case with which we 
have to deal) calculates monthly wages by 
multiplying the total wages earned by thirty 
and dividing by the number of days of oon- 
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tinuous employment; and this method cer- 
tainly does not take into account any days 
of absence on account of holidays or sickness. 
There is no reason to suppose that the 
calculations of the learned Additional Com- 
missioner are in any way wrong. The result 
is that the appeal fails on all points and is 
dismissed with costs, 

R.K. Appeal dismissed. 


[ Case No. 43, ] 
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Divatia and Rajadhyaksha JJ. 
Nanamiyan Umarbhai — Appellant 



Land Acquisition Officer — Respondent. 

First Appeal No. 80 of 1941, Decided on 28th 
February 1945, from decision of Joint Judge, 

Alimedabad, in Compensation case No. 60 of 1939. 

Land Acquisition Act (1894), S. 23 (i) (iv) — 
“Damage” explained -Brick-kiln worked with 
out permission from Collector under S. 48, 
Bombay Land Revenue Code— Damages can- 
not be claimed. 

The word ” damage ’* in S. 23 (1) (iv) must be 
construed as damage in carrying on a lawful 
business in a lawful manner, and if the earnings 
of such a business are injuriously affected by 
reason of the acquisition, then the claimant would 
be entitled to compensation in respect thereof. 

CP 1730 1] 

Where the claimant has not obtained the per- 
mission of the Collector under S. 48, Bombay Land 
Revenue Code, for using the land for non-agricul- 
tural purposes, damages flowing from the stoppage 
of the business of a brick-kiln cannot be claimed. 


^ ^ (P 173 C 1] 

1. 1 . Chundrigar and K. T. Pathak — 


for Appellant. 

B, O. Rao, Government Pleader 

for Respondent. 

Rajadhyaksha J — This is an appeal 
against an order made by the Joint Judge 
of Ahmedabad in a reference made under 
S. 18, Land Acquisition Act, 1894 , against 
the award of the Special Land Acquisition 
Officer, Ahmedabad, in respect of Survey 
Nos. 178 and 180 which were notified for 
acquisition in September 1935 . Survey 
Nos. i78 and 180 together measured five acres 
and thirty six gunthas and were purchased 
by the present appellant-claimant on 17th 
May 1934, for Rs. 8,500. Out of these five 
acres and thirty -six gunthas. five acres and 
eighteen gunthas were notified for acquisition 
for the purpose of constructing an aerodrome 
at Ahmedabad leaving an area of eighteen 
gunthas out of the said two survey numbers 
The Land Acquisition Officer made an 
award at the rate of Rs. 320 per acre and 
allowed rs. 180 for the mango trees standing 
thereon. Against that order the appellant, 
claimant asked for a reference to the Dis. 


trict Court, and the learned Joint Judge 
who heard the reference valued the land at 
E3. 593 per acre. This was precisely the 
price which the claimant had paid when he 
purchased the land on 17 th May 1934. The 
learned Joint Judge allowed Rs. 50 as the 
fuel value of the mango trees and rejected 
the appellant’s claim for severance and for 
damages for loss of trade profits. The learn- 
ed Judge was of opinion that there was no 
damage on account of severance as the 
remaining eighteen gunthas of land were 
contiguous to the adjoining Survey no. 181 
which also belonged to the claimant. The 
lands under acquisition were used for brick- 
making purposes and the adjoining survey 
No. 181 was also used for the same purpose. 
The learned Judge thought that no case 
was made out for giving any compensation 
for damages on account of severance. The 
learned Judge further thought that there 
was no case made out for granting damages 
for loss of trade profits. Although the survey 
numbers in question were used for brick- 
making purposes, the learned Judge consi- 
dered that the brick-making was stopped 
in April 1937, two months before the posses- 
sion of the land was taken, not on account 
of the impending acquisition but because 
the claimant had stopped his business, as he 
did not consider it profitable enough to go 
on with it. In his view the claimant bad 
stopped business voluntarily in April 1937, 
and was not, therefore, entitled to any 
damages for injurious affection to his earn- 
ings under S. 23 (i) (iv), Land Acquisition 
Act. Being of this opinion, he granted no 
compensation for loss of trade profits. In 
case he was wrong in this view of his, he 
considered that the claimant was entitled to 
Rs. 1000 for loss of trade profits for four 
mouths on the basis that the claimant was 
making a profit of on an average Rs. 2900 
per year. In his opinion, this period of four 
months was sufficient to permit the claimant 
to start his business elsewhere. The learned 
Judge further considered that the claimant 
would have been entitled to Rs. looo on ac- 
count of the structures on the acquired lands 
in case the Court came to the conclusion 
that his business was stopped as a result 
of the acquisition. Being, however, of the 
opinion that the business had not come to 
an end because of acquisition, he rejected in 
toto the appellant’s claim for loss of trade 
profits. In the end the learned Judge in- 
creased the Special Land Acquisition Officer’s 
award from rs. 2212 lO-O to Rs. 3773-14-0 
mainly for the reason that he valued the 
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land as a brick-field at Rs. 593 per acre 
instead of at Rs. 320 per acre. Against that 
order the claimant has filed this appeal. 

The only point that has been urged by 
the learned counsel for the appellant is that 
the learned Judge was wrong in granting 
no compensation for the loss of trade profits. 
The claim is based on S. 23 (l) (iv), Land 
Acquisition Act, which lays down that 

“the Court shall take into consideration the da- 
mage, if any, sustained by the person interested 
at the time of the Collector’s taking possession of 
the land by reason of the acquisition injuriously 
affecting his earnings.” 

And the question, therefore, for consi- 
deration is whether the claimant’s earnings 
were affected by reason of the acquisition of 
the properties at the time the Collector took 
possession of the lands in June 1937. The 
learned Judge of the lower Court seems 
to have come to the conclusion that the 
claimant stopped his business voluntarily in 
April 1937, as it was not sufficiently profit- 
able. In our opinion, this conclusion of the 
learned Judge is not correct, and we must 
hold that the business came to an end by 
reason of the acquisition of the property at 
the time the Collector took possession of the 
lands in June 1937. The claimant himself 
has stated in his evidence, Ex. 170, that his 
brick-making kiln was stopped owing to the 
acquisition, and there is no serious cross- 
examination by the respondent on this point. 
The learned Judge has^ in Para, 23 of the 
judgment dealt with the question of the 
adaptability of the lands round about this 
locality for the purpose of brick-making. But 
that paragraph only contains a general dis- 
cussion of the suitability of the lands in this 
locality generally for the purpose of brick- 
making. But it cannot be gainsaid that the 
two lands under acquisition as also survey 
NO. 181 of the claimant which adjoins those 
lands were being used for the purpose of 
brick-making, and the real point to be con- 
sidered is whether the brick-making business 
in these two survey numbers came to an 
end by reason of the acquisition. The learned 
Joint Judge has referred to the fact that one 
Odhavji who had a brick-kiln in survey 
NO. 132 stopped his business in 1932 and sold 
the land in 1935, and from this example the 
learned Judge concludes that brick-making 
business was not profitable and hence the 
claimant also must have brought his business 
to an end in April 1937. In our opinion, this 
instance on which the learned Judge relies is 
by no means conclusive. Odhavji had purchas- 
ed the land for Rs. 1201 in 1929. He carried 
on the brick-making business for three years 


and presumably when the capacity of that 
land for brick-making was exhausted, ho sold 
the land in 1935 to one Kuberdas because he 
realised RS. 6500 on account of its potentia- 
lity for building purposes. From this exam- 
ple we cannot -conclude that the claimant 
ceased to use the land under acquisition for 
brick-making business in April 1937, because 
he considered that it was no longer a profi- 
table business. The more serious argument, 
however, in support of the learned Judge’s 
view is that the claimant himself stopped 
business of brick-making in April 1937, even 
in Survey No. 181 which was not notified for 
acquisition. And the learned Government 
Pleader had attempted to support the coiff- 
clusion of the lower Court by saying that 
this action of the claimant himself in closing 
his business in Survey No. 181 in April 1937, 
showed that the claimant considered that it 
was no longer profitable to go on with it. 
We do not think that the submission of the 
learned Government Pleader is correct. It 
is true that the claimant ceased to do busi- 
ness of brick-making in Survey No. 181 which 
adjoins the lands under acquisition in April 
1937. But this may be duo to several reasons. 
It is possible that Survey No. 181 in which 
the claimant had started a brick-kiln in 1934 
may have been exhausted by April 1987, It 
may also be that having found that practi- 
cally the whole of Survey Nos. 178 and 180 
were being acquired, he may not have thought 
it worthwhile to continue business in the re- 
maining Survey No. 181. There is evidence 
to show that survey No. 181 with only 18 
gunthas remaining out of survey Nos. 178 
and 180 could have provided earth for brick- 
making for only one year more. And, lastly, 
there is the fact that the adjoining lands 
were being purchased by Kuberdas on ac- 
count of their building potentiality. We can- 
not, therefore, say that if the lands under 
acquisition had not been acquired, the claim- 
ant’s business of brick-making could not 
have gone on. The claimant seems to have 
stopped making hacclia bricks in the lands 
under acquisition in April 1937, in anticipa- 
tion of their being taken possession of by 
Government, a notification for which actu- 
ally appeared only three or four weeks there- 
after, Moreover, there is a definite finding 
of the learned Judge that on an average the 
claimant w’as making a profit of Rs. 9900 
per year out of his Hansol kiln from the 
lands under acquisition. And, lastly, there 
is the fact that in the award the learned 
Land Acquisition Officer has stated that 
when he went to inspect the lands in July 
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and August of 1937, the newly burnt bricks 
■were being carted by the claimant in motor 
lorries. We are, therefore, of opinion that it 
must be held that the claimant’s earnings in 
Survey Nos. 17S and 180 were injuriously 
affected by reason of the acquisition at the 
time when the Collector took possession of 
the lands in June 1937. 

That being so, the question arises whether 
the claimant is entitled to any compensation. 
Under ordinary circumstances the claimant 
would have been entitled to compensation 
in view of the conclusion to which we have 
come. But, in this particular case, there is the 
further complication that the claimant had 
not acquired permission of the Collector for 
using the land for non-agricultural purposes. 
So in a strict sense the business was not be- 
ing legally carried on. In our opinion, the 
word “damage” in S. 23 (l) (iv) must be con- 
strued as damage in carrying on a lawful 
business in a lawful manner, and if the earn- 
ings of such a business are injuriously affec- 
ted by reason of the acquisition, then the 
claimant would be entitled to compensation 
in respect thereof. The claimant admits that 
he had not obtained the permission of the 
Collector under s, 48, Bombay Land Beve- 
nue Code, for using the land for non-agri- 
cultural purposes, and under S. 66, Bombay 
Land Revenue Code, the claimant was not 
only liable to be fined but was also liable to 
be evicted at any time when the Collector 
chose to do so. It cannot, therefore, be said 
that if there was no acquisition and if the 
possession of the lands had not been taken 
in June 1937, the' claimant would have been 
entitled to carry on his business and earn 
profits therefrom. It is quite conceivable 
that he may have been evicted at any time 
by the Collector. It can be said, therefore, 
that the business which the claimant was 
carrying on was not a lawful business, and 
in our opinion the damage resulting from 
the stoppage of such business is not the 
damage contemplated in S. 23 (l) (iv), Land 
Acquisition Act. In this connexion we would 
refer to r. 4 of the rules framed under s. 2, 
English Acquisition of Land Act, 1919. That 
rule is in these terms : 

“Where the value of the land has increased by 
reason of the use thereof or any premises thereon 
in a manner which could be restrained by any 
Court or is contrary to law or is detrimental to the 
health of any inmates of the premises or to the 
public health, the amount of that increase shall 
not be taken into account.” 

As pointed out by Om Prakash at p. 275 of 

his book on “Compulsory Acquisition of 

Land in British India,” the object of this 


rule is to remove from the consideration of 
the arbitrator any increased value owing to 
the premises being used for purposes not 
permitted by law. He observes : 

“For example the in’emises might be used for 
the jHirpose of business, whereas the covenants in 
the lease limited its user to private purposes only. 
In such case the Court could grant an injunction 
restraining such user. Again, the premises might 
be used as a brothel, and a larger rental might be 
paid to the landlord by reason of such user. Com- 
pensation based on such increased rental might 
possibly be claimed by the person or persons inter- 
ested in the premises, but the above rule would 
render such a claim unarguable.” 

We consider that the reasoning on which 
E. 4 of the rules framed under S. 2, English 
Acquisition of Land Act, 1919, is based, 
should be applied in construing the word 
“damage” as used in S. 23 (l) (iv), Land 
Acquisition Act. The learned counsel for 
the appellant argued that as the Collector 
had allowed the use of the land for brick- 
making purposes for two years, he might 
have allowed its continued user for that 
purpose if the lauds under acquisition had 
not been taken possession of. We cannot 
assume that the Collector was aware of the 
unlawful user of the land hy the claimant, 
nor can we presume that the Collector would 
after becoming aware of this unlawful use 
have granted permission for the continued 
use of the land for brick-making purpose. 
The fact remains that the land was being 
used for brick-making purposes unautho- 
rizedly and that the claimant had rendered 
himself liable to be evicted at any time hy 
the Collector. Whether the Collector would 
have evicted the claimant or not is a mat- 
ter of pure speculation. In any case the 
business which the claimant was carrying 
on was not in accordance with law, and we 
cannot hold that the damage resulting from 
the stoppage of such a business is a 
“damage” within the meaning of s. 23 (l) (iv), 
Land Acquisition Act. 

We are, therefore, of opinion that the 
claimant is not entitled to any compensa- 
tion under this head. This was the only 
point argued in appeal. In our opinion the 
appeal fails. As the point on which the ap- 
peal fails was not taken in the lower Court, 
we direct that the parties will bear their 
own costs of the appeal. 

R.K. Appeal dismissed. 
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Divatia and Lokur JJ, 

Hirahai Gendalal — Appellant 

V. 

Bhagirath Bamchandra £ Co- — 

Respondent, 

First Appeal No. 299 of 1939, Decided on 6th 
October 1944, against decision of First Class Sub- 
Judge. Jalgaon, in special suit No. 301 of 1936. 

(a) Civil P. C. (1908), O. 3, Rr. 4 and 5 — 
Advocate (O. S.) presenting plaint in mofussil 
— Vakalatnama must be filed. 

An advocate enrolled on the Original Side of the 
High Court is required to file a document authoris- 
ing him to act on behalf of his client in a Court in 
the mofussil : The decision in (’40) 27 A.l.B. 1940 
Bom. 272 held obiter and dissented from. 

[P 176 C 1; P 177 C 2] 

(b) Civil P. C. (1908), S. 99 — Presentation of 
plaint — Person not properly authorised — 
Defect is mere irregularity — Decree obtained 
cannot be set aside merely on ground of that 
irregularity. 

Failure to comply with the provisions regarding 
presentation of a plaint is a mere irregularity, so 
that if the person presenting it is not properly au- 
thorised to do so,the presentation would be irregular, 
but does not oust the jurisdiction of the Court. In 
such a case the Court would have a discretion to 
permit the irregularity to be cured, and if the 
plaintiff has acted in good faith and without gross 
negligence, the Court would allow it to be cured. 
The suit must then be deemed to have been filed 
when it was first instituted, and under S. 99, the 
decree passed in favour of the plaintiff will not bo 
reversed in appeal on the ground of the said 
irregularity : Case law referred. [P 179 C 2J 

(c) Partnership Act (1932), Ss. 4, 6, Expla- 
nation (2)— Participation of profits — Whether 
partnership is constituted depends on intention 
of parties. 

Although the right to participate in the profits 
of a business is a strong test of a partnership, yet 
whether that relationship does or does not exist 
must depend on the real intention and contract of 
the parties. The true test is whether such a parti- 
cipation of profits constitutes the relationship of 
principal and agent between the person taking the 
profits and those actually carrying on the business. 
The mere fact that in the agreement a person is 
described as ‘’a sleeping partner” cannot alter the 
real nature of the transaction: (’27) 14 A.I.R. 1927 
Bom. 187, Rcl. on, [P 180 0 1 ] 

(d) Letters Patent (Bombay), Cl, 37 Cl. 37 

does not empower High Court to make rules 
with respect to Subordinate Courts. 

Clause 37 of the Letters Patent does not em- 
l)Ower the High Court to make rules and orders 
for the purpose of regulating proceedings in civil 
cases in the Courts subordinate to it. For that pur- 
pose the High Court must resort to S. 122 of the 
Civil P. C. or S. 224 (1) (b), Government of India 
Act, 1936. [P 177 0 3] 

(e) Interest — Period prior to suit When 

interest can be granted, explained. 

Interest for a period prior to the date of tho suit 
can bo awarded, if there is an agreement for tho 


payment of interest at a fixed rate, or it is payable 
by the usage of trade having the force of law, or 
under the provision of any substantive law entitl- 
ing the plaintiff to recover interest : (’38) 25 A.I.R, 
1938 P. C. 67. Foil. [P 181 0 2] 

J. C. Shah and N. C. Shah — for Appellant. 

H. D. Banaji, Q. S. Qupte and M. W. Pradhan 
— for Respondent. 

B. Q. Rao, Government Pleader — for the 
Government of Bombay. 

M. J. Mehta — for Bar Council. 

Lokur J. — The suit out of which this 
appeal arises was filed by the Mamlatdar, 
taluka Jalgaon, representing the Court of 
Wards, on behalf of Messrs. Bhagirath 
Ramchandra & Co., of which the present 
owner and vahiwatdar is Shivnarayan Bha- 
girath Shet. In 1927 the plaintiff company 
was appointed the managing agents of the 
Bhagirath Spinning, Weaving and Manufac- 
turing Co., Ltd., Jalgaon, hereinafter refer- 
red to in this judgment os the Mills company. 
The Mills company having fallen into finan- 
cial difficulties, a scheme for its reconstruc- 
tion was submitted to and sanctioned by the 
High Court on nth January 1932. In acoor- 
dance with that scheme, the plaintiff com- 
pany surrendered its managing agency to 
the defendant company for a period of 
fifteen years on condition that it should be 
paid a quarter of the commission earned 
by the defendant company from the manag- 
ing agency. The Mills company went into 
liquidation in February 1936 and during that 
interval the defendant company is said to 
have earned a commission of Rs. 39,953-5-4. 
This suit was filed by the plaintiff to recover 
Rs. 11,634 due for a quarter of the commis- 
sion and interest thereon.^ The defendant 
company resisted the claim on various 
grounds, but none of them was found tenable 
and the plaintiff was given a decree fot the 
full amount claimed. 

The first contention of the defendant 
company is that the suit is not properly 
instituted and that the lower Court should 
have refused to proceed with it. The plaint 
was duly signed by the Mamlatdar os re- 
presenting the Court of Wards and was 
presented in Court by his counsel Mr. V. N. 
Patil, Bar-at-Law, who is enrolled as 
an advocate (o.s ) of this High Court, but 
he did not file a vakalatnama or any docu- 
ment signed by the Mamlatdar appointing 
him to act for him in Court, as required 
by o. 8, R. 4 (2). Civil P. 0., 1908. It is, 
theiefore. contended that there was no pro- 
per presentation of the plaint to the Court 
as required by o. 4. u. i, of the Code. The 
question whether an advocate (O.S.) can act 
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on behalf of his client in a Court in the 
mofussil without a vakalatnama is not free 
from doubt, and, in view of the importance 
-of the question notices were issued to 
■Oovernment, to the Bar Council and to the 
Bar Association to enable them to have 
their say in the matter. The Government 
Pleader urges on behalf of Government that 
a vakalatnama is necessary, while Mr. Mehta 
urges on behalf of the Bar Council that an 
advocate (o.S.) can appear, act or plead on 
behalf of his client both in the High Court 
and in the mofussil Courts without filing a 
vakalatnama. But he claims this privilege 
■only for advocates (O.S.) and not for advo- 
■cates (A.s,). The lower Court held that 
Mr. Patil, though an advocate (o.S.), could 
aaot present the plaint without filing the 
plaintiff’s vakalatnama, but as he be- 
lieved in good faith that no vakalatnama 
was required, the defect was allowed to be 
■cured by its subsequent production, on the 
•analogy of the principle contained in S. 99, 
Givil P. C., and in the ruling in 54 ALL. 57.^ 
The question whether an advocate (o.S.), 
that is to say an advocate enrolled on the 
Original Side of the High Court, is required 
to file a document authorising him to act 
on behalf of his client in a Court in the 
mofussil was considered by a Division Bench 
of this Court in i.L.B. (1940) Bom. 510^ and 
Beaumont C. J. and Sen J. expressed the 
•opinion that he is not so required. That 
opinion, however, is obiter as the question 
did not directly arise in that case. There an 
advocate (o.S.) was engaged by a party only 
•for the purpose of pleading for him in the 
Court of the Small Cause Judge at Thana, 
and though he had put in a memorandum 
signed by himself in accordance with 0. 3, 
B. 4 ( 5 ), the learned Judge refused to accept 
it and allow the advocate to argue the case. 
On his application to this Court it was held 
that the memorandum was sufficient and 
the advocate could not be required to file a 
vakalatnama for the mere purpose of plead- 
ing. This was sufficient for the disposal of 
■that case, but as the wider question regard- 
ing the privileges of an advocate (o.S.) 
appearing in a mofussil Court had been 
argued, Beaumont C. J. thought it proper 
to express his opinion on the point. The 
[question has now directly arisen in the pre- 
|sen t case, and after hearing it fully argued 

ir(’3L) 18 A.I.R. 1931 AU. 507 : 54 All. 57 : 134 
I.C. 26 (S.B.), Wall Muhammad Khan v. Ishaq 
Ali Khan. 

2. (’40) 27 A.I.R. 1940 Bom. 272 : I.L.B. (1940) 
Bom. 510 : 190 I.C. 95, Ambedas Kashibhai v. 
Vadilal Chaganlal. 


on behalf of all the interested parties, we' 
have, with the utmost respect, to differ from 
the view expressed by Beaumont C. J. Al- 
though the decision is that of a Division 
Bench, as the question did not arise directly 
in that case and as the opinion expressed 
there is obiter, we have not thought it neces- 
sary to refer this case to a larger Bench. 

Order 4, E. 1 (l), Civil P. C., requires that 
every suit shall be instituted by presenting 
a plaint to the Court or such officer as it 
appoints in this behalf. Under O. 3, B. 1, 
such presentation must be made by the 
party in person, or by his recognized agent, 
or by a pleader acting on his behalf. Order 3, 

B. 4 (l), provides that no pleader shall act 
for any person in any Court, unless he has 
been appointed for the purpose by such per- 
son by a document in writing by such person 
or by his recognised agent or by some other 
person duly authorised by or under a power 
of attorney to make such appointment. The 
word “pleader,” according to its definition 
in s. 2 ( 15 ) of the Code, includes an advo- 
cate, a vakil and an attorney of a High 
CouL't. Thus it is used in a much wider 
sense than its ordinary signification, and 
advocates enrolled on the Original Side of 
the High Court, that is to say, advocates 
(O. S.), also are included in it, and under 
O. 3, B. 4 ( 1 ), they too cannot act for any 
person in any Court unless appointed by 
him by a document in writing. But 0. 3, 
R. 1, does recognise exceptions where it is 
“otherwise expressly provided by any law 
for the time being in force,” and such an 
exception is to be found in R. 40 in chap. 2, 
part 1, Bombay High Court Eules (on the 
Original Side), 1936. It says : 

“No Advocate (0. S.) shall be required to present 
any document empowering him to act in any appeal 
or proceeding, ciyil or criminal.’* 

In I. L. R. 1940 Bom. 510^ Beaumont C. J. 
held that this rule was intended to apply to 
all Courts in the Presidency, and not to the 
High Court alone. The plain words of the 
rule show that it is not meant to be confined 
to the advocates (O. S.) appearing in the 
High Court. As pointed out by Beaumont 

C. J., Rule 45 in the same chapter expressly 
refers to “all Courts in the Bombay Presi- 
dency.” But that rule refers only to the 
precedence amongst advocates enrolled by 
the High Court, and stands on a different 
footing. No other rule purports to deal with 
the procedure to be followed in the mofussil 
Courts. The rule appeam in the book which 
is described as "Rules and Forms of the 
High Court of Judicature at Bombay on the 
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Original Side in its several jurisdictions,” 
and they are, therefore, prima facie, intend- 
ed only to apply to that side of the High 
Court, though some of the rules like Rr. 46 
and 47 deal with advocates (A. S.). Part 1 
in this book deals with “legal practitioners,” 
and as the same subject is dealt with also 
in Part 2 of the Rules of the High Court of 
Bombay, Appellate side, 1936, some of the 
rules in the two books necessarily overlap 
each other. It is, therefore, safer to inter- 
pret these rules by referring to the ix)wers 
of the High Court to make them. 

The High Court possesses wide powers to 
frame rules for both the sides of the High 
Court and all the Courts subordinate to it. 
Rules relating to pleaders can bo made by 
the High Court under Ss. 122 and 129, Civil 
P. C., S. 224, Government of India Act, 1930, 
cls. 9, 10 and 37, Letters Patent, the Bar 
Councils Act and the Bombay Pleaders Act. 
Section 122 , Civil P. C., empowers the High 
Courts to make rules regulating their own 
procedure and the procedure of the civil 
Courts subject to their superintendence, and 
by such rules to amend, alter or add to all 
or any of the rules in sch. 1 of the Code, 
This is a new rule inserted in the Code of 
1908. Under the former Code, the High 
Court had no power to alter the provisions 
of the Code, however urgent such alteration 
might be in view of the i^eculiar local condi- 
tions. To remedy this defect, the Code was 
divided into sections and rules, and the 
High Courts were empowered to alter the 
rules to adopt them to local conditions. But 
as observed in a. l. R. 1942 lah. 201,^ this 
delegated power of legislation conferred on 
the High Courts is limited to annuling, 
altering or adding to the rules in sch. 1 of 
the Code. It cannot be suggested that It. 40 
in Part 1 of the Rules of the High Court 
(on the original side), 1936. with which we 
are concerned, and which virtually alters 
o. 3, E. 4, sub-iT. (1) and (2). is made under 
S. 122. That rule was framed before the 
Code of 1908 was enacted. Prior to 1926, 
O. 3, E. 4, had a sub-r. (3), which provided 
that no advocate of any High Court estab- 
lished under the Indian High Courts Act, 
1861, or of any Chief Court and no advocate 
of any other High Court who was a barrister 
was required to present any document em- 
ix)wering liim to act. But that sub-rule w^as 
deleted when the present E. 4 was substitute 
ed for the old one by Act xx il of 1926. Hence 

3. (’42) 29 a. I. R. 1942 Lah. 201: I. L. R. (1943) 
Lab. 669: 201 I. C. 667, Kishan Singh v. Baclmn 
Singh. 


the present E. 4 makes no exception in the- 
case of advocates (O. S.), and sub-rr. (i) and 
( 2 ) apply to them equally. The said E. 40 ia 
an independent rule and does not purport- 
to have been made under S. 122 for altering 
those sub-rules. As observed in A. I. R. 1921 
Pat. 509* the rules under S. 122, in order to 
have the effect of varying the rules in Sch. 1 
of the Code, must first have been considered 
and submitted by a rul^ committee appoint, 
cd under s. 128, and s. 124 says that before 
making any rules under S. 122 the Hi g h 
Court shall take such report into considera. 
tion. No such procedure was followed when 
the Rules of the Bombay High Court (o. S.> 
were made, and the said Rule 40 cannot be 
treated as made under S. 122, Civil P. 0. 

Section 129 empowers a chartered High 
Court to make rules to regulate its own 
procedure in the exercise of its original civil 
jurisdiction, and if E. 40 is made under that 
section, it does not dispense with the ueces- 
sity of the production of a vakalatnama by 
an advocate (o. S.) in the mofussil Courts. 
Section 224, Government of India Act, 1936, 
(which corresponds to S. 15, High Courts 
Act, 1861 , and s. 107, Government of India 
Act, 1916), confers upon every High Court 
superintendence over all Courts subject to 
its appellate jurisdiction, and empowers it 
to make and issue general rules and pres- 
cribes form for regulating the practice and 
procedure of such Courts, provided that 
they shall not be inconsistent with the pro. 
visions of any law for the time being in 
force. Hence E. 40 of the Rules of the Bom- 
bay High Court (o. s.), 1936, could not have 
been framed under the Government of India 
Act as it is inconsistent with o. 3, B. 4, 
sub-rr. (l) and (2), Civil P. 0. There ia no 
provision in the Bar Councils Act, 1926, 
enabling the High Court or the Bar Conn- 
oil to make rules in this behalf, and the 
Bombay Pleaders Act does not relate to 
advocates, either 0. s. or A. s. Clauses 0 
and 10 of the Letters Patent deal with the 
ix)wer3 of the High Court to admit advo- 
cates, vakils and attorneys and authorise 
them to apjmr for the suitors of the High 
Court and also to make rules with regard to 
their qualifications and admission as well as- 
their removal or suspension. Both these 
clauses refer only to “suitors of the High 
Court,” and have nothing to do with mofos- 
sil Courts. 

After eliminating all these provisions, we 
are loft only with c lause 37 of the Letters- 

4. (’21) 8 A. I. E. 1921 Pat. 509 ; 74 I. C. SSoj. 
Eanidco Singh v. Mukhan Singh. 
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Patent, and it is in fact conceded before us 
that the rules of the High Court (both 0. S. 
and A. S.) have been made under it. That 
clause empowers the High Court, from time 
to time, “to make rules and orders for the 
purpose of regulating all proceedings in civil 
cases which may be brought before the said 
High Court, including proceedings in its 
Admiralty, Vice Admiralty, Testamentary 
and Matrimonial Jurisdictions, respectively.” 
The proviso to the clause says that in mak. 
ing such rules and orders the High Court 
shall always be guided as far as possible by 
the provisions of the Code of Civil Proce- 
dure. This restriction on the powers of the 
High Court is only directory and not 
mandatory, so that it can, if necessary, 
make rules inconsistent with the rules in 
seh. 1 , Civil P. C. : see 57 cal. G76® at p. G77, 
58 Cal. 510^^ at p. 518 and 59 cal 370.^ Hence 
although 0. 3, R. 4, sub-rr. (i) and (2), Civil 
P. C., be not themselves altered under the 
provisions of s. 122 , yet they have been 
validly superseded by R. 40 of the Rules of 
the Bombay High Court (o. S.) framed 
under cl. 37, Letters Patent. But the words 
in that clause “in civil cases which may 
be brought before the said High Court” do 
not make it altogether clear whether they 
refer to the original jurisdiction only of the 
High Court or also to its appellate jurisdic- 
tion, and whether they extend also to pro- 
ceedings in cases coming before the civil 
Courts in mofussil. The opinion prevailing 
in the Calcutta High Court appears to be 
that the power under cl. 37 is restricted to 
the making of rules for operation on the 
Original Side of the High Court only (Or. 
mond’s Rules of the High Court of Judica- 
ture at Port William in Bengal, 1914 , Edn. 4 , 
Introduction, p. 88). There the words “may 
be brought” are interpreted to mean “may 
be originally instituted,” and not to include 
cases brought up befoi-e the High Court 
from subordinate Courts. I do not think it 
right to restrict the rule-making powers of 
the High Court to such an extent. The word 
bring” is capable of meaning “file,” whether 
as an original case or as an appeal or an 
application in revision. A case “may be 
brought” before the High Court either in its 
original jurisdiction, if it is a n original case, 

5. (’30) 17 A. I. E. 1930 Cal 685 : 57 Cal. 676 : 

129 I.C. 181, Umeshchandra Banerji v. Kunjalai 
Biswas. 

(’81) 18 A. I. E. 1931 Cal. 688 : 58 Cal. 510 : 
133 I. C. 587, Ashutosh Basu v. Sudhangshubhu- 
Bhan Mukherji. 

^ 370 : 135 

!• O. 789, Rajkumar Pal v. Janabali Mia. 
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or in its appellate jurisdiction if it is an 
appeal or an application in revision. It may 
be pointed out that there are some cases 
like transfer applications, which are origi- 
nally brought before the High Court in its 
appellate jurisdiction. Mr. Mehta, the learn- 
ed counsel for the Bar Council, goes further 
and contends that even cases filed in the 
mofussil Courts are included, since they too 
'Wy be brought,” that is to say, “are 
.capable of being brought” before the High 
Court either in appeal or for revision. But 
it is not that case itself which comes before 
the High Court, but what is “brought,” that 
is to say filed,” in the High Court is an 
appeal or revision application concerning 
that case. “Bringing” such an appeal or 
revision application before the High Court 
is dififerent from bringing the case itself 
before the High Court. There is, therefore, 
no doubt that cl. 37, Letters Patent, does 
not empower the High Court to make rules 
and orders for the purpose of regulating pro- 
ceedings in civil cases in the Courts subordi- 
nate to it. For that purpose the High Court 
must resort to s. 122 , Civil P. C., or S. 224 . 
(l) (b), Government of India Act, 1935 . 
Hence if it is intended that advocates (o. S.) 
should be allowed to act on behalf of parties 
in Courts other than the High Court, 0 . 3, R. 4 , 
must be suitably altered under S. 122, since 
no rule inconsistent with it can be made by 
the High Court under s. 224, Government of 
India Act, 1935. It follows, therefore, that in 
this case the presentation of the plaint by 
Mr. Patil without a vakalatnama of the 
plaintift’ was not proper. 

The reason of the rule is obvious. Rule 41 
of the Rules of the Bombay High Court 
(o. s.) requires that advocates (o. s.) appear- 
ing and pleading for suitors on any side of 
the High Court and in the Insolvency Court 
must be instructed by an attorney or (on 
the appellate side of the High Court) by an 
advocate (except when appearing or plead- 
ing for an insolvent in the Insolvency Court 
or for a prisoner, in the criminal Court). 
Thus, there is either an attorney or an advo- 
cate (A. s.) before the Court to represent the 
party and he can be held responsible for the 
conduct of the case. But there is no rule 
prohibiting an advocate (o. S.) from appear- 
ing in the mofussil Court without being in- 
truded by a pleader or an advocate (A. s.). 

To remove this lacuna R. SA has been re- 
cently made by the Hjgh Court requiring 
those who apply to be admitted as an advo- 
cate (o. s.) to give an undertaking that, if 
admitted, they would not appear or plead 
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in any Court subordinate to the High Court defect or irregularity in the proceeding thea 
iinl&s3 instructed by an attorney or an according to the provisions of S. 99, Civil 

advocate (A. s.) or a pleader as the case may P. C., the decree is not liable to be reversed 

be. But this rule does not apply to persons in appeal. Mr. Shah for the appellant con- 

who have been called to the bar or have tends that the omission is not such an error, 

passed the advocates (o. 8.) examination defect or irregularity as is contemplated by 

before 1st October 1943, so that in their case S. 99, but is an illegality which vitiated all 

at least, the difficulty pointed out above still subsequent proceedings, that the plaint most 
oxists. Hence if 0. 3, R. 4, is to be amended, be deemed to have been presented only when 
so as to exempt advocates (o. s.) from being the vakalatnama was produced and that as 
required to put in vakalatnamas in Courts, by that time the claim was time-barred, the 

subordinate to the High Court, they should omission does affect the merits of the case, 

be required not to appear or plead unless He referred us to the recent decision in 46 
instructed by an attorney, an advocate (A. S.) Bom.L. R. 350.** There the plaint in a minor's 

or a pleader. suit was signed and verified by, and the 

It may also be pointed out that there is vakalatnama of the pleader who presented 
a distinction between ‘‘acting,’* “appearing” the plaint to the Court was also signed by a 
and “pleading.” Order 3, R. 4, sub-rr. (l) and person who held a general power-of-attorney 
'(2), require a vakalatnama only from a from the minor plaintiff’s next friend on hec 
pleader who wants to “act” for a party. If own account. It was held that as the attorney 
he wants only ‘to plead” for him, a memo- had no authority to present the plaint or 
randum of appearance under sub-r. (5) would sign it, it was not a valid plaint and the 
be enough. It is a well-recognised rule of suit was not validly commenced and that 
■etiquette that an advocate (o. S.) does not the defect could not be cured by amendment 
“act” for a imrty in the High Court; that is of the plaint. The facts of that case are 
. to say he does not himself do ministerial acts easily distinguishable. There the plaint itself 
like presenting a plaint or a memorandum was signed and verified by an unauthorised 
of appeal. He is always instructed by an person and Beaumont C. J. (sitting alone) 
attorney or an advocate (A. S.), who does held that it was not a valid plaint. In the 
that work. Hence both in R. 41 and in the present case there was no defect in the plaint, 
new R. 8A of the Rules of the Bombay High but it was presented by a person who had no 

Court (o.S.), the words “appear" and “plead” written authority from the plaintiff to do so. 

only are used. But it has now come to notice Moreover, with all respect, the view taken 

that in the mofussil Courts advocates (o. S.), by Beaumont 0. J. is contrary to that taken 

•even “act” for parties. Hence at least R. 8A by a Division Bench of this Court in 47 Bom. 

requires to be amended by the addition of 227,® in which the plaint was signed and 

the word “act” before the words “appear or verified by the plaintiff's niukhtyar, who 

plead.” had only a special power- of-attorney and 

There is not the slightest doubt that when not a general power-of-attorney as required 

Mr, Patil presented the plaint in the lower by the High Court rule amending 0.8, B.2, 

Court, he believed in good faith that ho could cl. (a). Civil P. 0., and it was held that as it 

act for the plaintiff without his vakalatnama, was an error, defect or irregularity in the 

and he has stated so on oath. In I. L, R. proceedings in the suit not affecting the 

1940 Bom. 610® judicial notice was taken of merits of the case or the jurisdiction of the 

the fact that R. 40 in part I of the High Court, it was covered by s. 99 of the Code. 

Court (o. 8.) Rules had always been con- This decision was followed in 32 Boxn. L. 3R* 

strued as intended to apply to all Courte in 1178,^® and Baker J, got a similar defect 

the Presidency and that advocates (o. s.) cured in the appellate Court by allowing 

were never in practice required to file any the plaintiff to amend the plaint by signing 

document authorising them to appear in a it himself. In 84 Bom. L. R. 628^^ Mirza J. 

mofussil Court. In this case another duly .“7 — T 

authorised pleader appeared for the plaintiff 

flit a later stage and put in Mi\ Patil s Chunilal Bhagwanji v. Kanmal Laloband* 
vakalatnama duly signed by the plaintiff. 9 . (*23) 10 A. I. R. 1923 Bom 44 : 47 Bom. 227 ; 
The presentation of the plaint by Mr. Patil 76 I. C. 34, Ganapati Nana V- Jivanabai. 

without a vakalatnama has caused no pre- 10. (’30) 17 A.I.R 1930 Bom. 611 :128 I. C. 609t 

judice to the defendant, and has not affected 1178, Ephrayim v. Turner, MorrU 

the mente of the case or the jurisdiction of n°“(* 82 ) 19 A.I.R. 1932 Bom. 867 : 138 I.O. 707: 
the Court, if the omission is only an error, 34 Bom, L. R. 628, Naujibhai v. Popatlal. 
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allowed a similar amendment even after the 
plaintiff’s claim was time-barred, on the 
ground that the defect was only “a technical 
■irregularity.” 

Another case, which is relied upon by 
Mr. Shah, is that in i.L.R. (1937) Mad. 320'.*^ 
In that case a darkhast was presented by a 
pleader without any documentary authority 
in his favour from the decree-holder, and it 
was held that the pleader having no capa- 
city or power to act, the application had no 
effect, as it had not been made in accord- 
ance with law. The question which actually 
arose in that case was whether a darkhast 
so presented was a step in aid of execution 
and could save the succeeding darkhast 
from the bar of limitation. The defect in 
the darkhast was never cured by a subse- 
quent amendment, and there was no occa- 
sion to consider whether s. 99, Civil P. C.. 
was applicable as there was no appeal 
against the order passed on that defective, 
■darkhast. That case, therefore, is of no/ 
avail to the appellant. On the other hand irJ 
■63 cal. 733,^^ where a darkhast was filej 
without a vakalatnama and the defect wasi 
with the leave of the Court, subsequently 
removed by the production of a vakalad 
nama, the darkhast application was held ti 
have been duly presented. * 

In 40 Mad. 743^* where the plaint was 
signed, verified and presented by one pur- 
porting to act as the next friend of the 
plaintiff who was by a bona fide mistake 
described as a minor, though he was really 
of age, the mistake was permitted to be cor- 
rected and the plaintiff was allowed to sign 
the plaint himself, and the plaint was 
regarded as duly filed on the day on which 
it was originally presented. The same view 
was taken by a Special Bench of the Allaha- 
bad High Court in 64 ALL. 57^ by the Cal- 
cutta High Court in 21 Cal. 866^® and by the 
Lahore High Court in A. i. R. 1926 Lah. 82^® 
where the defect was allowed to be remedied 
after the plaintiff’s claim was time-barred.l 
There are some cases like A. i. R. 1941 OudM 
169 ^ where a different view was taken, bu| 
the preponderance of jud icial opinion, witlf 

12. (’37) 24 A.LR. 1937 Mad. 239 : I.L.R. (19371 
Mad. 320 : 165 I. C. 659, Anange Bhima Deo vi 
Modono Mohono Deo. 

13. (’36) 63 Cal, 733, Jagadeesh Chandra Dhabal 
Deb V. Satya Einkar Sbahana. 

14. (’18) 5 A.I.R. 1918 Mad. 916 : 40 Mad. 743 : 

41 I. C. 510, Shanmuga v, Narayana Ayyar. 

15. (’94) 21 Cal. 866, Taqui Jan v. Obaidalla. 

16. (’26) 13 A. I. R. 1926 Lah. 82 ; 89 I. C. 363, 
Amritsaria v. Gamun. 

17. (’41) 28 A.I.R. 1941 Oudh 169 : 191 1.C. 821, 
All India Barai Mahasabha v. Jangi Lai. 


which we fully agree, establishes that failure 
to comply wdth the provisions regarding 
presentation of a plaint is a mere irregula- 
rity, so that if the person presenting it is 
not properly authorised to do so, the presen- 
tation would be irregular, but does not oust 
the jurisdiction of the Court. In such a case 
the Court would have a discretion to permit 
the irregularity to be cured, and if the 
plaintiff has acted in good faith and without 
gross negligence, the Court would allow it 
to be cured. The suit must then be deemed 
to have been filed when it was first instituted, 
and under S. 99, Civil P. C., the decree passed 
in favour of the plaintiff will not be reversed 
in appeal on the ground of the said irregu. 
larity. On merits, it is contended that the 
plaintiff company cannot maintain this suit 
as it is a partner of the defendant company 
and the partnership is not registered as 
required by s. 69, Partnership Act. 1932 . The 
question whether a transaction amounts to a 
partnership or not must be decided on the 
terms of the agreement itself and all the rele- 
vant facts. Under S. 4 of the Act. “partnership’* 
is defined as the relation between persons 
who have agreed to share the profits of 
a business carried on by all or any of them 
acting for all. Then s. 6 provides that in de- 
termining whether a group of persons is or 
is not a firm, or whether a person is or is 
not a partner in a firm, regard shall be 
had to the real relation between the partners, 
as shown by all relevant facts taken together. 
The agreement in the present case is Ex. 64 . 
Its terms are that the plaintiff company 
should transfer its managing agency of the 
Mills company to the defendant company 
for fifteen years, that during that period the 
defendant company should enjoy all the 
rights possessed by the plaintiff company as 
the managing agents of the Mills company, 
receive for its commission twelve i:)er cent, 
of the net profits made by the Mills com- 
pany or R3. 15,000 a year, whichever is more, 
and pay to the plaintiff company a four 
annas share in the commission so earned. 
With regard to this share in the commission, 
the agreement says “it is to be paid to the 
plaintiff company in the capacity of a sleep- 
ing. partner.” Mr. Shah relies upon this 
description in the agreement itself and upon 
the terms set out above, as proving the 
partnership between the plaintiff and the 
defendant. As pointed out by Beaumont 
G. J. in I. L. R. 1939 Bom. 616^® the words 

18. (’39) 26 A. I. R. 1939 Bom. 410 : I. l7r". 
(1939) Bom. 616 : 184 I. C. 397, Chimanram 
Motilal V. Jayantilal Chhaganlal. 
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“acting for all” were inserted in the do. 
finition of “partnership” to emphasise that 
]mrtners are agents and not merely princi- 
l)als. The plaintiff company was to get a 
share in the agency commission on account 
of its ownership of the managing agency, 
which was temporarily transferred to the 
defendant company and was to he restored 
to the plaintiff company at the end of 
fifteen years. Explanation 2 to S. G of the 
Act says : 

“The receipt by a person o£ a share of the profits 
of a business or of a x)ayment contingent upon the 
earning of iJrofits does not itself make him a 
partner with the i>ersons carrying on the business, 
and in particular the receipt of such share or pay- 
ment .... by a previous-owner or part-owner of tho 
business, as consideration for the sale (or transfer) 
of the good-will or share thereof does not of itself 
make tlie receiver a partner with the persons 
carrying on the business.” 

Thus although the right to xmrticipate in 
the profits of a business is a strong test of 
a partnership, yet whether that relationship 
does or does not exist must depend on tho 
real intention and contract of the parties. 
The true test is whether such a participation 
of profits constitutes the relationship of 
principal and agent between tho person 
taking the i)rofits and those actually carry- 
ing on the business. In the persent case 
there is nothing in the agreement to suggest 
that the defendant company was to carry 
on the business of the Mills company on 
behalf of itself and the plaintiff company. 
The responsibility of tho management of the 
business was completely taken over by tho 
defendant company. Surajmal, who was exa- 
mined on behalf of the defendant company 
clearly admitted that the jdaintiff' company 
was not authorised to do any business 
of the Mills company on behalf of the de. 
fendant company. Thus one of the essential 
elements of partnership is lacking in the 
present case. The more fact that in the 
agreement, itself the plaintiff company was 
described ns “a sleeping partner** cannot 
alter the real nature of the transaction. As 
observed by Marten C. J. in 51 Bom. 342^*^ 
p. 846 : 

. .a mere statement that the i)arties are to 
be partners will not necessarily constitute them 
imrtners in law . . . although two persons may hold 
themselves out to bo partners and bo liable to 
third parties accordingly, yet it does not neoessarily 
follow that they would be partners infer se.” 

On the terms of tho agreement there was 
no partnership between the plaintiff com- 
pany and the defendant company, and the 

19. (’27) 14 A. r. 11. 1927 Bom. 187 : 61 Bom. 342 
: 1001. C. 1025, BaghunnndanNnnu V. Horniasjee 
Bczonjcc. 


description of the former as “a sleeping 
l)artner’* was a misnomer. Hence the appel- 
lant*s contention that the suit is barred 
under S. G9, sub s. (2), Partnership Act, 1932, 
must fail. It is next contended that the 
plaintiff company is not entitled to enforce 
the agreement as it did not fulfil two of the 
obligations imposed upon it by the terms of 
the agreement, namely the transfer of 601 
shares of the Mills company to the defen- 
dant company, and the election of Hiralal 
Patani and Batanlal Patani as directors of 
the Mills company. 

It is admitted that only 255 shares were 
transferred to tho persons named by the de- 
fendant company and the remaining 246 
shares agreed to be transferred were not 
transferred by the plaintiff company. But 
that omission was not due to any default of 
the plaintiff company. The purpose of the 
transfer, as stated in the agreement itself, 
was to enable the defendant company to have 
five of its nominees elected on its ^balf as 
directora of the Mills company. The mini- 
mum qualification of a director being that 
he should hold 51 shares of the Mills oom- 
imny, the defendant company bod 265 sbaies 
transferred to its five nominees, 61 to each 
of them. No more shares wore required to 
serve the purix)se of the transfer, Shivnara- 
yan, tho owner and manager of the plaintiff 
company, says that those five nominees were 
duly elected as directors. After all, the 
shares were to be re-transferred to the 
plaintiff company after 16 years, and hence 
there was no desire on the part of the de- 
fendant company to pay for the remaining 
246 shares and get them transferred. Shiv- 
narayan says that the defendant never 
demanded the transfer of those shares and 
Surajmal for the defendant company admits 
that the plaintiff was never unwilling to 
transfer them. The plaintiff company can- 
not, therefore, be accused of having commit- 
ted a breach of the condition regarding the 
transfer of 601 shares. 

Regarding the election of Hiralal Patani 
and Ratanlal Patani, cl. (4) of the agreement 
says that Shivnarayan should try his utmost 
to got them oleoted os directors at the gene- 
ral meeting or the extraordinary meeting, 
and arrange to get them oleot^ so that 
they would permanently I'emain directors 
for 15 years under the scheme, that such elec- 
tion should take place within eight months, 
and that otherwise the plaintiff would not 
be entitled to get a fourth share in the 
agency commission. The Board of Directors 
did elect both Hiralal and Ratenlal as direc- 
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tors, and their election had to be i^laced for 
confirmation before the general meeting. 
This was the duty of Gendalal, the proprie- 
tor of the defendant company, but he did 
not do so. Shivnarayan says that there were 
general meetings held, but the subject of 
making Ratanlal and Hiralal permanent 
directors was not considered. Gendalal him- 
self did not enter the witness-box, and his 
son Surajraal says : 

“It was possible to appoint permanent directors 
according to rules . . . The plaintiU' applied to the 
Board of Directors that Hiralal and Batanlal 
should be elected permanent directors. They were 
not elected as the application was iwstponed to 
another meeting. The matter came up before the 
Board’s meeting twice or thrice; and I voted in 
favour of the election of Hiralal and Batanlal. The 
plaintiff also voted iu their favour.’* 

Thus the plaintiff company did every- 
thing in its power to get them elected as 
permanent directors, but the defendant 
company seems to have purposely frustra- 
ted its efforts in order to be able to enforce 
the penal clause in the agreement and refuse 
to pay the stipulated one-fourth share in the 
agency commission. We, therefore, hold 
that the plaintiff company is not proved to 
have failed to carry out any of the terms of 
the agreement. It is alleged in the i^laint 
that the defendant company received from 
the Mills company Es. 8,083-5-4 in December 
1932, B3. 15,000 in December 1933, Rs. 15,000 
in December 1934, and Rs. 1,875 in February 
1935, when the Mills company went into 
liquidation. The plaintiff has claimed a 
quarter of these four amounts, with interest 
thereon at twelve per cent, per annum. The 
lower Court has decreed this claim in full. The 
defendant company has admitted the receipt 
of the first three amounts but denied having 
received Es. 1875 in February 1935. Although 
this denial was specifically made in the writ- 
ten statement and in the purshis, Ex. 57, and 
an issue was framed throwing on the plaintiff 
the burden of proving the receipt of Rs. 1875 
by the defendant company, the plaintiff led 
no evidence on the point, and Shivnarayan 
^d not say a word about it in his evidence. 
On the other hand, Surajmal stated on oath 
that Bs. 1875 had not been received in Jan- 
uary or February 1935. In his purshis, 
Ex. 58, the i>laintiff*s pleader stated that he 
did not want to lead any evidence on that 
ix)int, but wanted the defendant company 
to show its accounts. It appears from Ex. 61 
that the defendant was asked to produce 
accounts and on the next date of hearing 
the plaintiff’s pleader asked for an adjourn- 
ment in order to inspect the defendant’s 


accounts. His request was granted but no 
further steps were thereafter taken to put 
in any extract from the accounts nor was 
Surajmal cross-examined when he stated 
that Bs. 1875 had not been received. The 
plaintiff’s claim in respect of his amount 
must, therefore, be disallowed. The plain- 
tiff’s one-fourth share in the amounts admit- 
tedly comes to Bs. 9520-13-3. 

Lastly, it is urged that the plaintiff com- 
pany is not entitled to interest on its share 
in the amounts received by the defendant 
company. As held by the Privy Council in 
65 I. a. 66,“<^ interest for a period prior to 
the date of the suit may be awarded, if 
there is an agreement for the payment of 
interest at a fixed rate, or it is payable by 
the usage of trade having the force of law, 
or under the provision of any substantive 
law entitling the plaintiff to recover interest, 
as for instance, s. 80 , Negotiable Instru- 
ments Act. There is in the present case 
neither usage nor any contract express or 
implied to justify the award of interest, nor 
is interest payable by virtue of any law 
governing the case. The amount claimed 
not being a sum certain, interest cannot bo 
claimed under the provisions of the Interest 
Act, 1839. As observed by Beaumont C. J. 
in 46 Bom. L, R. 408,^^ in a case which does 
not fall within the Interest Act, 1839, interest 
cannot be allowed by way of damages. It 
is urged for the plaintiff that interest should 
be awarded at least from 7th August 1935 , 
w'hen a notice of the claim was given to the 
defendant. Though it is mentioned in the 
plaint that a notice was given to the defen- 
dant on that day, neither the notice nor its 
copy has been placed on record, and it cannot 
be known whether interest was claimed in it. 
In these circumstances interest mil be allowed 
at six per cent, per annum from the date of 
suit only. The appeal is partially allowed, 
and in modification of the decree of the lower 
Court, it is ordered that the plaintiff company 
do recover from the defendant company 
Es. 9520-13-3 with interest thereon at six per 
cent, per annum from the date of suit till 
realisation, and its proportionate costs in 
both the Courts. We are grateful to Mr. ]\I. J, 
Mehta, the Secretary of the Bar Council' 
for the assistance he gave us by his useful 
arguments. 


ZO. (’38) 2o A. I. B. 1938 P. C. 67 • I L B 

(1938) 2 Cal. 72 : 32 S. L. E. 374 : 65 i. A. 66 ' 

I-.9* ^5 (P* C.). Bengal Nagpur By Co^; 
Ruttonji Eamji, 

(’44) 31 A. I. R. 1944 Bom. 233 : 1. L. R, 
(1944) Bom. 134 : 220 I. C. 61 : 46 Bom. L. E. 
408, Ahmedabad Municipality v. Vadilal. 
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Divatia J. — I concur and desire to add 
a few observations on the point of defective 
presentation of the plaint. In absence of 
any provision of law to the contrary, the 
matter is governed by o. 3, R. 4 (l), Civil 
P. C., which requires every pleader, includ- 
ing an advocate, to file a document of his 
appointment as such by his client. But the 
plaintiff’s case is that R. 40 in Chap. 2 Part I 
about legal practitioners in the Rules and 
Forms of the Bombay High Court on the 
Original Side is such a provision of the law 
to the contrary. It says that an advocate 
(O. S.) shall not be required to present any 
document empowering him to act in any 
appeal or proceeding, civil or criminal. The 
question then is whether it supersedes R. 4 
( 1 ) of o. 3. So far as concerns the alteration 
of the rule for procedure in Subordinate 
Courts, the relevant provision is s.122, Civil 
P. C., under which the alteration can be 
made subject to the sanction of the Govern- 
ment under s. 126 and after complying with 
the procedure laid down in Ss. 123 and 124. 
There is nothing to show that R. 40 was 
enacted in this manner and it has been con- 
ceded before us that it was not so enacted. 
If the rule was framed under s. 129, it does 
not help the plaintiff because it applies only 
to procedure on the Original Side of the 
High Court. 

The only other provision in the Civil 
Procedure Code is in S. 119 which preserves 
any other power of a Chartered High Court 
to make rules concerning advocates, vakils 
and attorneys. Such power relating to 
Subordinate Courts is given in the High 
Courts Act, Government of India Act and in 
the Letters Patent. Section 15, High Courts 
Act, is similar to S.224, Government of India 
Act. 1935, (same as s. 107, Government of 
India Act, 1916) under which rules can be 
framed for regulating practice and procedure 
of the Subordinate Courts after obtaining 
previous sanction of the Governor-in-Oounoil. 
There is nothing to show that such previous 
sanction was obtained for R. 40. The provi- 
sions about rules in the Letters Patent are 
Ols. 9, 10 and 37. Clauses 9 and 10 relate to 
admission of advocates and their appearance 
for suitors in the High Court. Clause 37 em- 
powers the High Court to frame rules for 
regulating all proceedings in civil cases which 
may be brought before the said High Court. 
These proceedings are obviously those which 
may be instituted in the High Court and do 
not include proceedings filed in the Subor- 
dinate Courts. The words “including pro- 
ceedings in its Admiralty, Vice-Admiralty, 
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Intestate and Matrimonial jurisdiction, res- 
pectively,” after the words “which may be^ 
brought before the said High Court” support 
the view that the proceedings are those- 
which are originaUy instituted in the High- 
Court and not brought in appeal or revision. 
If it had been the intention to include there- 
in proceedings started in Subordinate Courts,, 
it would have beeu expressed in clear lan- 
guage such as “and proceedings of the Civil 
Courts subject to their superintendence.” In 
my opinion, therefore, cl. 37, Letters Patent,, 
applies only to proceedings instituted in the 
High Courts and not in Subordinate Courts. 
As a result R. 40 must be deemed to have, 
been framed under cl. 37 and does not apply 
to procedure in the mofussil Courts. 

Under the old Rule 4 of o. 3, as it was 
before 1926, no advocate of a Chartered 
High Court was required to present any 
document empowering him to act. That was 
also the provision of S. 39 of the Code of 1882, 
After 1926, the Civil Procedure Code requir- 
ed every pleader {which term includes an 
advocate) to file a vakalatnama to empower 
him to act. Under R. 40 in chap. 2 of Parti 
relating to legal practitioners in the com- 
pilation “Rules and Forms of the Bombay 
High Court (on the Original Side) in its 
several jurisdictions” of 1936 no advocate 
(o. S.) is required to present any document 
empowering him to act in any appeal or 
proceeding, civil or criminal. This rule is the 
same as R. 34 in the similar compilation of 
1901. No rule to that efifeot appears before 
1901. One .material point of difference be- 
tween the two compilations of 1901 and 1936 
is that while the former was about the Rules 
and Forms of the Bombay High Court \n 
its several jurisdictions, the latter was a 
compilation of the Rules and Forms of the 
High Court in its several jurisdictions on 
the Original Side. The former is published 
under the signature of the Prothonotary os 
well as the Registrar of the Appellate Side, 
and the latter is published only under the 
signature of the Prothonotary. The reason 
is that a separate compilation of the Buies 
of the Appellate Side of the High Court-wos 
published in 1909 In that oompitation there 
is Part 2 relating to legal .practitioners. In 
the last compilation of 1936 there are several 
rules which are common to the original and 
appellate sides, e. g., Rr. 41 and 44 to 60 in 
the chapter on legal practitioners in the 
Rules for the Original Side are the same as 
Rr. 6 to 12 of the Part relating to legal 
practitioners in the Appellate Side Rules. 
It is Bignifioant that R. 40, with which we 
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are concerned, is not reproduced in the Ap- 
I>ellate Side Buies. If that rule was meant 
to apply to advocates appearing on both 
sides of the High Court, it would have been 
reproduced in the Appellate Side Rules also 
but its absence there shows that R 40 was 
meant only for the original side. In any 
case, it does not apply to Subordinate Courts. 
Therefore, so far as they are concerned, the 
provisions of the Civil Procedure Code would 
apply to them and all pleaders, including 
advocates, who can act, have to file a 
vakalatnama. 

It was therefore necessary for the plain- 
tiff’s counsel, Mr. Patil, to file his vakalat- 
nama along with the plaint. However, such 
a presentation without a vakalatnama does 
not make all subsequent proceedings invalid, 
and as it has not caused any prejudice to 
the defendant, the defect cannot, in my 

opinion, affect the merits of the case at this 
stage. 

• Decree modified. 


[Case No, 45,] 
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Lokur J. 

Emperor 

V, 

Bhagwandas Tulsidas (No. 1 ) 
and others — Accused. 

Criminal Case No. 26 of 1945, Decided on 9th 
August 1945. 

Criminal P. C. (1898), S. 226_Charge against 
accused persons for abetting each other — 

Charge can be altered to abetment of third 
accused. 

Where accused A and B are committed to the 
High Court on a charge under Ss. 328 and 109, 
Penal Code, for voluntarily causing hurt to C and 
aiding and abetting each other in doing so, the 
clerk of the Crown, under S. 226, is competent to 
alter the charge to one under Ss. 302 and 109 
Penal Code, for aiding and abetting third accused: 
( 24) 11 A. I. R 1924 Cal. 625, Rel. on. 

Cr. PC.- f'’ 

(’41) Chitaley. S 226, N. 2, Pt. 6. 

(’41) Mitra, S. 226 page 793. N 782 

C. K. Daphtary, Advocate-General and R. B, 
Mehta instructed by N. K. Petxgara, Public 
Pn secutor — for the Crown. 

T, S. Uaji, A.S. Kablyi and B.D. Boovarivalla 
for Accused Nos. 1 and 2; and 4, respectively. 

Judgment — Accused 2 is committed to 
this Court on a charge under S. 302, Penal 
Code, for the murder of one Dharamsey, 
and accused 1 and 4 on a charge under 
S3. 323 and 109, Penal Code, for voluntarily 
causing hurt to the said Dharamsey and 
aiding and abetting each other in doing so. 
fin this Court the learned Clerk of the 
[Crown altered the latter charge, and charged 


accused i and 4 under Ss. 302 and iC9,i 
Penal Code, for aiding and abetting accused! 
2 in the murder of the said Dharamsey. 
Mr. Haji, the learned counsel lor accused 
1 and 2, objects to this alteration as being 
outside the scope of s. 226, Criminal P CJ 
That section provides : 

“When any person is committed for trial with- 
out a charge or with an imperfect or erroneous 
charge, the Court, or, in the case of a High Court, 
the Clerk of the Crown, may frame a charge or 
add to or otherwise alter the charge, as the cas& 
may be, having regard to the rules contained in 
this Code as to the form of charges.” 

Mr. Haji contends that the charge framed 
by the committing Magistrate against ac- 
cused 1 and 4 had referred only to the 
abetment of each other, and not to the 
abetment of accused 2, and that the addi- 
tion of an altogether new charge is beyond 
the powers of the Clerk of the Crown My 
attention was calhd to the ruling in 8 Bom. 
200.^ In that case one Appa was tried for 
the murder of one Ragdu, or in the alter- 
native for the abetment of Ragdu’s murdei 
by Raghu. Raghu was tendered pardon and 
examined as a witness. In the course of the 
trial, on the application of counsel for the 
prosecution before the verdict was recorded, 
a charge was added of abetment of Ragdu’s 
murder by some person or persons unknown 
and such an addition of a new charge to 
the original charge was held to be wrong. 
But that addition was made under s. 227 
of the Code, and as pointed out in a. i. r. 
1924 cal. 626^ even under that section, that 
ruling has been rendered obsolete by the 
definition of *‘charge” in s. 4 (i) (c). which 
was inserted for the first time in the Code 
of Criminal Procedure, 1898. Even in 
8 Bom 200* Sargent C. J observed (p. 209) ; 

“It was urged that S. 226, taking ‘charge’ in its 
specido sense would only give this power whei^ 
the prisoner was committed without a charge at 
ali.^ But it is to be remembered that the words ‘at 
all,* which are found in the above sections in both 
of the Acts of 1872 and 1875, are omitted in 
S. 226 of this Act; and the words ‘without a 
charge’ in S. 226 of the Act of 1882 will properly 
apply, not only to the case in which there is *na 
charge at all,’ but also to the case in which there 
is ‘no charge’ in respect of such offence as the 
Sessions Judge or clerk of the Crown may think 
theprKoner ought to be tried for.” 

This shows that the Clerk of the Crown 
has power under s 226 not only to alter a 
charge but also to add one more count of 
charge on which he finds on evidence that 
the accused ought to be tried, even though it 

1 . (*84) 8 Bom. 200, Queen-Empress v. Appa Sub- 
bana Mendre. 

2 . (’24) 11 A. I. R. 1924 Cal. 625 : 83 1. C. 485» 
HassenuUah Sheik v. Emperor. 
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may be distinct from the charge framed by 
the committing Magistrate. Mr. Haji refer- 
red me to the rnling of Chagla J. in I.L.R. 
1942 Bom. 534.^ In that case the Clerk of 
the Crown had dropped one of the charges 
framed by the committing Magistrate, on 
the ground that it was not sustainable on 
the evidence. This was certainly beyond the 
competence of the Clerk of the Crown, as 
the proper course in such a case was for the 
Court to make an entry under S. 273 (l). 
Criminal P. C., that the charge was clearly 
unsustainable. Chagla J. observed (p.540) : 

"I wish to make it clear that S. 226 gives the 
widest possible powers to the Clerk of the Crown to 
revise and re-draft charges with reference to any 
offence in respect of which the committing Magis- 
trate has framed a charge. But when the Magis- 
trate comes to the conclusion that an offence has 
been committed and frames a charge accordingly, 
it is not open to the Clerk of the Crown to with- 
draw that charge on the ground that there is no 
evidence to go to the jury and, therefore, the 
oharge would fail. That is a judicial act which 
can only bo performed by the Court.** 

Thus this ruling does not support ^Ir. 
Haji’s contention. In A.I.R. 1924 cal. G25^ 
the accused ^vero committed for trial for 
the murder of one iloulavi Mahjazal Huq 
and for hurt caused to one Kaimulla by one 
of the accused. Tlie Sessions Judge added a 
charge for the murder of Kaimulla, and it 
was held that ho had power to do so. It is 
on all fours with the present case, and I 
hold that the alteration in the charge made 
by the Clerk of the Crown is within the 
powers conferred upon him by s. 226, Cri- 
minal P. C. 

V.B. Order accordingly. 

3. (’42) 29 A.I.R. 1942 Bora. 212 : I. L. R. 1942 
Bom. 534 : 201 I. C. 735, Emperor v, Husseiu- 
alli. 

[Case No. 46.] 

A. I. R. (33) 1946 Bombay 184 

Loicur j. 

Emperor 

V. 

Bhagwandas Tulsidas (No. 2) 
and others — Accused. 

Criminal Case No, 26 of 1946, Decided on 20th 
August 1945. 

Evidence Act (1872), S. 42— Coroner’s inquisi- 
tion does not relate to matters of public nature 
— Nor is it Judgment — It is inadmissible in 
evidence. 

The cause of an unnatural death of any person 
at which the Coroner’s inquest Is aimed is not a 
matter of a publio nature, though one of the objects 
of holding such a public inquiry is to satisfy the 
public conscience that an unnatural death was not 
hushed up. The inquisition is not a decision, but 
a prima facie opinion and stands on no higher 


footing than an order of commitment to the Ses- 
sions. It is not a judgment, much less a judgment 
inter partes. It cannot be admitted in evidence as 
an opinion since it represents the opinion of lay- 
men, often arrived at even before the police investi- 
gation is complete. Hence the Coroner’s inquisition 
is not relevant under any of the provisions of the 
Evidence Act and is, therefore, inadmissible in 
evidence. [P 185 C 1,2] 

C, K. Daphlary, Advocate-General and R. B. 

Mehta instructed by N. K. Petigara^ Publio 
Prosecutor — for the Crown. 

I. S. Haji and A. S. Kahley\ and B. D. Boovari^ 
walla — for Accused Nos. 1, 2 ; and 4, 

respectively. 

Judgment. — The accused are being tried 
for the murder of one Dharamsey, and 
Mr. Haji, the learned counsel for two of the 
accused, wants to tender in evidence the 
Coroner’s inquisition based on the verdict 
of the jury at the inquest. The learned com- 
mitting Magistrate admitted it in spite of 
the objection urged on behalf of the prosecvi- 
tion. He held it to be relevant under S. 42, 
Evidence Act, as a judgment m ?*em, relat- 
ing to a matter of a publio natur«, relying 
upon the following observation in para. 1767 
on p. 1111 of Taylor on Evidence (I2th Edn.) 

“The general admissibility of uiqwisifions rests 
upon the ground that they contain the result of 
inquiries made under competent authority concern- 
ing matters in which Iho publio is interested.’* 

This may apply to inquisitions like “the 
survey and report made by a surveyor in 
discharge of a duty impo^ upon him by 
statute,” 03 held in (1899) 1 oh, 241.^ The 
learned Magistrate has also referred to 
Taylor’s remark in para. 1674 (on p. 1061) 
that : 

“Inquisitions in lunacy, inquisitions posf iHorfeni 
or other inquisitions, which though regarded as 
judgments in so far as to bo admissible in 
evidence of iho facts determined against all man«__ 
kind, are considered as not conclusive evidence.** 

In the passage which precedes this remark, 

the learned author says (p 1050) : 

“ , , . a judgment in rem furnishes coiicituird 
proof of the facts adjudicated, as well against 
strangers as against parties, but this rule does not 
extend to criminal convictions, which ato subject 
to the same rules of evidence as ordinary judgments 
infer park's.** 

In this country, the question of relevancy 
is to be decided in accordance with the pro- 
visions of the Evidence Act. As pointed out 
by the Privy Council in 7 I, A. 63,^ S. 9, 
Evidence Act, has repeal^ all rules of evi- 
dence not contained in any Statute or 
Regulations, and the party tendering a docu. 
inent in evidence must show that it is ad- 
niissible under some provision of the Evidence 

1. (1899) 1 Ch. 241 : 68 L. J, CU. 176 ; 79 L. T, ^ 

578, Evans v. Merthyr Tydfil, Urban Councdl. 

2. (*80) 5 Cal. 744 ; 7 I. A. 68 : 4 Sar. 98 (P. 0.), 

Raul Lokraj Knar v. Baboo Mabpal Singh. 
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Act. Section 42, on ■which the learned Magis- 
trate relies, declares the rele'vancy of a judg- 
ment which relates to matters of a public 
nature, such as the existence of a public right 
of way over a land. A Coroner’s inquest is 
aimed at inquiring into the cause of the death 
of any person, which he has reason to believe 
to have been caused “by accident, homicide, 
'suicide or suddenly by means unknown.” 
The cause of such an unnatural death is not 
a matter of a public nature, though one of 
■the objects of holding such a public inquiry 
lis to satisfy the public conscience that an un- 
natural death was not hushed up. If the 
cause of death be homicide, the suspect is not 
always a party to the inquiry. The inquest 
can be, and often is, held in the absence of 
the suspect though according to S. 8, Coroner’s 
Act, 1871, it is deemed a judicial proceeding 
within the meaning of S. 193, Penal Code. If 
the verdict is that the death was the result of 
a criminal act, then under s. 25 , the Coroner 
is to send at once a copy of the inquisition to 
the Commissioner of Police, and under s. 26 he 
rnay even issue a warrant for the apprehen- 
sion of the suspect and send him to a Magis- 
trate. The purpose of the inquest is then at 
an end. ^ The inquisition is not a decision, 

■ but a prima facie opinion and stands on no 
{higher footing than an order of commit- 
iment to the Sessions. It is not a judgment 
much less a judgment inter partes. As 
observed by Beaumont C. J. in 35 Bom. l.r. 
1020^ (page 1021 ) : 

.... tbe inquiry before the Coroner, although 
it may be a judicial proceeding, is not a proceeding 
between the prosecutor and the accused. The pro- 
ceedings before the Coroner are merely an inquiry 
into the circumstances leading to the death of the ‘ 
person whose death is under inquiry, and it is im- 
possible to say that the Crown is a party to those 
proceedings, even if it can be said that the accused 
is a party on the ground that he was during those 
proceedings a suspect.” 

I respectfully think that even the accused 
cannot be said to be a party to the proceed- 
ings, as in many cases the suspect is not 
present at the inquest. It is a general inquiry 
^r further action by the police if necessary. 
Hence the inquisition is not a judgment, nor 
can it be admitted as an opinion, since 
it represents the opinion of laymen, 
often arrived at even before the police 
investigation is complete. In this case the 
police refused to accept the verdict of the 
Coroner’s jury that Dharamsey was stabbed 
by Kaku, and sent a charge-sheet against 
these three accused and Mulji. If the verdict 
of the Coroner’s jury be adverse to the 

3. (’33) 20 A.I.B. 1933 Bom. 479 : 146 I. C. 544:^ 
35 Bom. L.R. 1020, Emperor v. Mahomed Yusuf, 

1946 B/24 & 25 
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accused, it would certainly prejudice the 
accused if the inquisition be admitted and 
brought to the notice of the jury as a piece 
of relevant evidence. Hence the Coroner’s 
inquisition is not relevant under any of the 
provisions of the Evidence Act, and is, 
therefore, inadmissible in evidence. 

Order accordingly. 


[Case No, 47.] 

A. I. R. (33) 1956 Bombay 185 

Kania and Chagla JJ. 
Com7nissioner of Income-tax, Bombay 

V. 

Western India Life Insurance Co., Ltd, 

Income-tax Reference No. 26 of 1944, Decided 
on 26th March 1945. 

(a) Income-tax Act (1922), S.4 (1), Proviso 3 
and S. 4 (1) (b) (i) and (ii)— Assessee resident of 
British India — Interest on foreign securities 
not brought in British India is not taxable. 

Where an assessee, ordinarily residing in British 
India, has foreign securities with a foreign Bank 
and the interest from such securities is not brought 
m British India, the income falls under S. 4*l;i) 

(b) (ii) and is governed by proviso (3) to S. 4 (1). 

.1.x , [P 185 C 2 ; P 186 C 1 ; P 187 C 1] 

(b) Income-tax Act (1922), S. 4 U) fb) — 
Scheme of cl. (b) stated. 

. division of income in respect of a resident 
m British India into what accrues in British India 
and what accrues outside British India, and then 
to carve out a portion from what has accrued out- 
side British India and make it fall under S. 4 (1) 
(b) (i) on the ground that it is deemed to have 
accrued to him in British India, is improper. The 
scheme is to find out first whether in respect of 
such assessees the income has accrued to him in 
British India ; if not, in respect of an item for 
which he is sought to be charged, to find out 
whether it is deemed to accrue to him in British 
India. If, on the other hand, the income is shown 
clearly to have accrued to him without British India, 
the question of the item having deemed to accrue 
to him in British India does not arise. [P 186 C 2] 

(c) Income-tax Act (1922), S. 42 (1) ~ Inter- 
pretation of. 

By making tbe whole of para. 1 of S. 42, as one, 
and connecting the two parts by the word ‘and,* 
the Legislature has clearly indicated that it was 
making provision for the assessment of a non-resi- 
dent only by that paragraph. Giving the words 
used in S. 42 their natural meaning, it seems that 
the whole of the first part of that section applies to 
non-residents and is not intended to define the ex- 
pression “deemed to accrue or arise within British 
India” in respect of a person ordinarily resident 
in British India, [P 186 C 2 ; P 187 C 1] 

M. C, Setalvad — for Commissioner. 

K. N. Dharap — for Assessee. 

Kania J — This reference is made under 
s.66 (l) by the Income-tax Appellate Tribu- 
nal in respect of the respondent assessee, at 
the instance of the Commissioner, The ad- 
mitted facts are that the Insurance Com- 
pany, which is doing life insurance business 
and held to be resident in British India, has 
certain securities with the Midland Bank, 
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London. The interest on these securities has 
been recovered but not brought into British 
India, The assessee claimed that under 
proviso 3 to S. 4 (1) it was entitled to an 
exemption of Bs. 4500 in respect of this 
foreign income. The taxing authorities con- 
tended that the proviso did not apply. The 
Income-tax Tribunal rejected the contention 
of the taxing authorities. The following 
question is submitted for the Court’s opinion : 

“Whether in the circumstances of the case it has 
been rightly held that the Western India Life 
Insurance Company Limited, which is a company 
resident in British India, is entitled to a deduction 
of Rs. 4500 under Proviso 3 to S. 4, Income-tax 
Act ? ” 

On behalf of the Commissioner, it is con- 
tended before us that the scheme of S. 4 
is first to divide the income in respect of 
a resident in British India into two parts : 
(l) income which accrues to him in British 
India; and (2) income which accrues to him 
without British India. The next stage is to 
find out whether, out of the income which 
is found to have accrued to him outside 
British India there exists any income which 
can be described as deemed to accrue or 
arise to him within British India by reason 
of s. 42, Income-tax Act. It was contended 
that before the amendment of the section in 
1939 the opening words of S. 42 were : “In 
the case of any person residing out of Bri- 
tish India . . , It was contended that by 
the alteration in the structure of the section 
the first part of the amended S. 42 applies 
to residents and non-residents. Therefore, if 
the income in question is covered by the 
words of the first part of S. 42, it shall be 
deemed to be income accruing or arising 
within British India and, therefore, it will 
be taken out of the operation of S. 4 (l) (b) (ii) 
of the Act. It was strongly urged that there 
were no words in the first part of S. 42 to 
show that it applied only to non-residents. 

In my opinion, this contention is unsound. 
Section 4 (1) (b) deals with the income of a 
resident in British India. Sub-clause (i) deals 
with bis income, which has accrued or arisen 
in British India or is deemed to accrue or 
arise to him in British India. Sub.clause (ii), 
which is an independent clause, covers all 
bis income which has accrued or arisen to 
him without British India. Sub clause (iii) 
deals with income which has accrued or 
arisen to him without British India, within 
a certain period, but is brought into or re- 
ceived in British India by him in the 
accounting year. Sub-section (c) is again 
material to be noticed. It deals with the 
case of a non-resident and provides that the 


income which has accrued or arisen or 
deemed to have accrued or arisen to him in- 
British India during such year shall be in- 
cluded in his assessment. It must be noticed, 
that while the expression “deemed to accrue 
or arise” is found in S. 4 (l) (b) (i) and 
s. 4 (1) (c), it does not find a place in 
s. 4 (l) (b) (ii). It should again be noticed 
that while amending s. 42 the Legislature 
has still retained the marginal note “Non- 
residents” against that section. In my opin- 
ion the division of income in respect of 
a resident in British India into what accrues 
in British India and what accrues outside 
British India, and then to carve out a por- 
tion from what has accrued outside British 
India and make it fall under S. 4 (l) (b) (i) 
on the ground that it is deemed to have 
accrued to him in British India, is improper. 
The scheme is to find out first whether in 
respect of such assessees the income has 
accrued to him in British India; if not, in 
respect of an item for which he is sought to 
be charged, to find out whether it is deemed 
to accrue to him in British India. If, on the 
other hand, the income is shown clearly to 
have accrued to him without British India, 
the question of the item having deemed to 
accrue to him in British India does not 
arise. 

Apart from that, in my opinion, S. 42 does 
not apply to this case at all. If the conten- 
tion of the Commissioner was correct, the 
section would have been divided into two 
parts : the first part, covering the case of a 
resident and a non-resident and the second 
part providing the machinery by which the 
income, which was deemed to have accrued 
to the non-resident assessee could bo brought 
to assessment. By making the whole ofj 
para. 1 as one, and connecting the two parts 
of that paragraph by the word *'and,** the 
Legislature has clearly indicated that it was 
mfiing provision for the assessment of a 
non-resident only by that paragraph. I have 
already pointed out that in S. 4 (l) (o) taxa- 
tion of that part of a non-resident's income, 
which is deemed to have arisen in Briti^ 
India, is contemplated. Again, the various 
expressions used in the first port of that 
paragraph of s. 42 appear inappropriate 
when considered in connection with a resi- 
dent assessee. The income, in the contingen- 
cies mentioned there, ordinarily would arise 
or accrue in British India, and except by 
stretching one's imagination one cannot con- 
ceive of coses when those circumstances 
ffpply in respect of a resident in British 
India. Giving the words used in B. 42 their 
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natural meaning, it seems to me that the 
whole of the first part of S. 42 applies to 
non-residents and is not intended to define 
the expression “deemed to accrue or arise 
within British India” in respect of a person 
ordinarily resident in British India. If the 
intention of the Legislature was to define 
the expression “deemed to have accrued in 
British India” in respect of all persons, 
this should have been done in the definition 
in S. 2 and not under chap, v, which deals 
with special cases only. The very fact that 
S. 42 is put under this Chapter, in my opin- 
ion, negatives the contention that this ex- 
pression is defined for all assessees. It is not 
disputed that the third proviso to S. 4 (i) 
would apply if the income is considered as 
falling under s. 4 (l) (b) (ii), and not under 
S. 4 (l) (b) (i). In my opinion, therefore, the 
view of the Tribunal was correct and the 
answer to the question must be in the affir- 
mative. The Commissioner to pay the costs 
of the reference. 

Chagla J. — I agree. The total income 
of a person resident in British India includes 
income which accrues or arises or is deemed 
to accrue or arise in British India and in- 
come which accrues or arises without British 
India during the previous year and such 
total income is liable to tax. In the case of 
a non-resident it is only the income which 
accrues or arises or is deemed to accrue or 
arise to him in British India that is liable 
to tax. It was, therefore, necessary for the 
Legislature to define clearly what was the 
income of a non-resident which arose or 
accrued to him in British India which was 
liable to tax, and to my mind that is clear 
when one looks to the whole scheme of the 
Act because S. 42 comes under chap v of 
the Act which is headed “Liability in Spe- 
cial Cases,” and S. 42 deals with the special 
cases of non-residents whose income is 
deemed to be income arising or accruin'^ in 
British India. I also think that the language 
^ed m S. 42 IS extremely inapt if the Legis- 
lature intended that language to apply not 
offiy to non-residents but to residents. I. 
^erefore, agree with my learned brother 
Hama that the question raised in this refer 
ence should be answered as he has sug' 
gested. 

H.K./v.s. ^Isfcrence crnszocved. 
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Divatia akd Sen JJ. 

Sadahsharappa Kahbur and others — 

Appellants 

V. 

Karltngawa Karadi and others 

„ ^ . Respondents. 

Second Appeals Nos. 664 and 666 of 1942 Deci- 
ded on 22nd January 1945, from decision of Dis 
Judge. Dharwar, in Appeal No. 317 of 1940. 

(a) Limitation Act (1908), Art. 182 (5)_Apnli. 
cabihty— Essentials for, stated. 

In order that el. ( 5 ) of Art. 182 may apply there 
must be three things : first, an applicatiorinade in 
accordance with aw; secondly, the application 

must be made to the proper Court; and, thirdly it 

must be either for execution or to talce some stV 
in-aid of execu ion The words “to take some step, 
iii-aid of execution cannot he read independentll 
of the word “application”: 37 Bom. 559 and (’21 8 
A.I.R. 1921 Bom. 33, lief. [P 188 C 2] 

Art. 182 (5) -Suit 
Art."82°(5)^.^’ within 

The word “application” in Art. 182 does not 
luolude a suit filed under O. 21, B. 63. Hence a 
plaint or suit filed under 0 . 21 , E, 63 cannot be 

application within the meaning of 
Art. 182 : 17 Cal. 268; (’42) 29 A.I.R. 1942 Mad 5 
and (’38) 25 A.I.R. 1938 Nag. 534, Fell. ; (’30)°i7 
A.I.B. 1930 Oudh 468 and (’36) 23 AIR 
Oudh 248, Dissent.-. (’28) 15 .A. I. R.' ms Mad 
1201 and (’39) 26 A.I.R. 1939 Pat. 138, Distinn. ' 

CP 189 c n 

(c) Limitation Act (1908), Art. 182 (5)_ Suit 
under O. 21, R. 63 cannot be deemed to be 
filed m “proper Court” (Semble). 

The Court in which a suit under O. 21 R 63 U 
61ed cannot be deemed to be the proper Court 
within the meaning of Art. 182, because the 
circumstance that a suit of this nature happens to 
be filed m the Court in which the execiition pro- 
ceedings are going on must be purely accidental 
and cannot, therefore, be held to amount to com- 
pliance with the requirement of law. [P 189 C 1 2] 

S. B. J athar — for Appellants. 

Sen J — The appellants in both these 
appeals are assignees of the decree-holder of 
two decrees obtained against two judgment- 
debtors, the dates of the decrees being I 4 th 
August 1930 and 4th August 1928. The ques- 
tions involved in both the appeals are the 
same. I shall take the facts in s. a. no. 665 
of 1942. In that case the decree was passed 
on 14th August 1930. Darkhast No. 323 of 
1933 was the first darkhast filed on iith 
April 1933, to execute it. On a third party 
objecting and claiming interest in the pro- 
perty sought to be proceeded against the 
darkhast was dismissed on 20th February 
1936. The present darkhast, being the second 
darkhast, was filed on 9th June 1939, that is, 
more than three years after the last dar- 
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khast was disposed of. The appellants sought 
to bring it within time relying on a suit, 
namely, suit No. 75 of 1930, which was filed 
by them under the provisions of 0. 21, E. 63, 
Civil P. 0., for a declaration that the pro- 
perty was liable to be sold as belonging to 
the judgment-debtor, although it had been 
alienated to the person who objected in the 
earlier darkhast, the alienation being bad 
under S. 53, T. P. Act, 1882 . The deoree- 
holder succeeded in this suit and thereafter 
filed the present darkhast. The only ques- 
tion arising in this appeal is whether the 
present darkhast is in time. The answer to 
that question depends upon the construction 
to be placed on cl. (5) of Art. 182 of Sch. I to 
the Limitation Act, which gives a period of 
three years from the date of the final order 
passed on “an application made in accord- 
ance with law to the proper Court for exe- 
cution, or to take some step-in-aid of 
execution of the decree or order.” 

Both the Courts below have held against 
the appellants, holding that the suit of 193G 
cannot be regarded as an application to take 
some step-in-aid of execution within the 
meaning of Art. 182, cl. (5). The lower appel- 
late Court has further held that the Court 
in which the suit was filed cannot be regarded 
as the proper Court within the meaning of 
the said article. The appellants relied on 
two Oudh cases, A. I. E. 1930 Oudh 468^ and 
A.I.R. 193G Oudh 248,^ as well as on 23 
Bom. L. R. 107.® The lower appellate Court 
has held that the Bombay decision is inappli- 
cable and preferred to follow the rulings of 
the High Courts of Madras, Calcutta and 
Nagpur in A. I. R. 1942 Mad. 6,'* 17 Cal. 26S® 
and I. L. E. (1940) Nag. 834® which decided, 
first, that the plaint in a declaratory suit 
like the one which is relied on in this appeal 
cannot be regarded as a step-in-aid of exe- 
cution within Art. 182 (6), Limitation Act, 
and, secondly, that the Court in which the 
suit under O. 21, Rule 63, is filed cannot be 
regarded as the proper Court within the 
meaning of the said article. The decision in 
the two Oudh oases is to the effect that in 

1 . (’30) 17 A.I.R. 1930 Oudh 4G8 : 6 Luck. 234 : 
128 I. C. 728, Hasan Shah v. Md. Amir. 

2. (’36) 28 A.I.R. 1936 Oudh 248 : 11 Luck. 716 : 
160 I. G. 465, Rudra Narain v. Maharaja of 
Eapurtbala. 

3. (’21) 8 A.I.R. 1921 Bom. 33 : 60 I. 0. 916 : 28 
Bom. L. R. 107, Vishvanath v. Narsu. 

4. (’42) 29 A. I. R. 1942 Mad. 6 : 200 I. 0. 816, 
Ramosubbayya v. Thimmiah. 

5. (’90) 17 Cal. 268, Raghunandun Pershad v, 
Bhugoo Lall. 

6. (’88) 25 A.I.R. 1938 Nag. 634 : I. L. R. (1940) 
Nag. 334 : 180 I. C. 903, Rajaram v. Palku. 


such a case the suit can be regarded as an 
application to take a step-in-aid of execution. 

In order that cl. (5) of Art. 182 of Sch. I to 
the Limitation Act may apply there must 
be three things ; first, an application made 
in accordance with law; secondly, the appli- 
cation must be made to the proper Court; 
and, thirdly, it must be either for execution 
or to take some step-in-aid of execution. To 
take the last point first, there can be no 
doubt, as pointed out in 15 Bom. L. R. 557,^ 
that the application in accordance with law 
to the proper Court must be one which asks 
that Court to do one of two things, namely, 
to execute the decree or to take some step-in- 
aid of execution. The words of the clause in 
question cannot be read, as Mr. Jathar at 
one stage of his argument attempted to read 
them, so that the words “to take some step 
in aid of execution” should be read inde^n- 
dently of the word “application.” As f^gainst 
the decision of the Oudh Court there is a 
unanimity in the decisions of the other High 
Courts which I have mentioned (Madras, 
Calcutta and Nagpur) that a suit of the 
description we are concerned with here 
cannot be regarded as a step-in-aid of exe- 
cution. Before dealing with the said decisions, 

I may mention the two Bombay decisions 
cited before us : 23 Bom. L. R. 107® and 16 
Bom. L. R. 567.^ In the first of those oases 
an application was made in the execution 
proceedings for time to enable the decree- 
holder to ascertain the share of the judgment- 
debtor in the property put up for sale, and 
it was held that such an application was 
within the terms of cl. (6) of Art. 182 . Shah J. 
remarked that the expression “step-in-aid of 
execution of the decree” ought to be con- 
strued liberally. But in that case the appli- 
cation was made to the proper Court, viz., 
the executing Court, and it was a proper 
application made for a purpose necessary 
for the execution o£ the decree, fpr the 
decree-holder was unable to proceed with 
bis darkhast unless he had ascertained what 
share the judgment-debtor had in the pro- 
perty sought to bo brought to sale. In 15 
Bom. li. R. 557^ an application was made by 
the decree-holder to obtain a succession cer- 
tificate and it was held that such an applioa- 
tion might be regarded as a mere preparation 
or preliminary to execution but not as 
a step-in. aid of execution. The Court also took 
the view that the Court before which such 
an application was made could not be said 
to be the proper Court within the meaning 

7. (’13) ^Bom. 669 : 20 I. 0. 252 ; 15 Bom.L.IL 

557, Murgeppa v. Baswantrao. 
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of the clause in question, though in that case 
the application was actually naade to the 
Court in which the execution was proceed- 
ing. The words “proper Court" are defined 
in Expln. 2 to Art. 182 as meaning “the 
Court whose duty it is to execute the decree 
or order.” Batchelor J. remarked, “It ap. 
pears to us that it could not have been the 
intention of the Legislature that such a 
question as this should be decided on a mere 
accident of that sort.” 

The main ground on which the Madras 
High Court in A. I. R. I9l2 Mad. 6'‘ has 
held that the plaint in the declaratory suit 
cannot be regarded as a step-in-aid is the 
provision in s. 2 (lO), Limitation Act, that 
unless there is anything repugnant to the 
subject or context “suit” does not include an 
appeal or application. As pointed out in 
17 Gal. 26S,® the Limitation Act draws a clear 
distinction between suits and applications, so 
that it is not possible to hold that the word 
application” in Art. 182 includes a suit filed 
under 0.21, R. G3. It was pointed out in a.i.r. 

1912 Mad. 5^ that this definition was ap- 
parently overlooked by the learned Judges 
of the Oudh Court in the decisions relied on 
by the appellants. The said provision in 
S. 2 (lo) is very clear, and it is a provision 
in the Limitation Act itself. It is, therefore, 
difficult to hold that the expression “applica- 
tion can be held to include a suit, though 
the decree-holder may, no doubt, in con- 
ceivable circumstances, have first to file a 
suit in order to be able to proceed further 
with the execution of the decree. In our 
opinion, the decision of the Madras, Cal- 
cutta and Nagpur High Courts that a plaint 
or suit filed under o. 21, R. 63, cannot be treated 
as an application within the meaning of 
Art. 182, is, with respect, to be preferred to 
the Oudh decisions on which Mr. Jathar has 
relied. Mr. Jathar has drawn our attention 
to a Madras case and a Patna case in which for 
certain purposes it was held that a suit filed 
under o. 21, R. 63, was a continuation of the 
previous proceedings. But in neither of 
those cases, 52 Mad. 465® and 17 Pat. 588,° 
was the point with which we are concerned 
in issue, and the said decision had no con- 
nection with any question arising under the 
Limitation Act. In view of the above con- 
clusion, it is not really necessary for us to 
go to the second point, as to whether the 


Court in which the suit was filed in this case* 
can be deemed to be the proper Court* 
within the meaning of Art. 1S2. But, on that! 
point also, the decisions of the High Courts' 
of Calcutta, Madras and Nagpur seem to us‘ 
to be clearly right, because the circumstance j 
that a suit of this nature happens to be filed! 
in the Court in which the execution pro-: 
ceedings are going on must be purely ac-' 
cidental and cannot, therefore, be held to. 
amount to compliance with the requirement 
of law. The appeals, therefore, fail and are 
dismissed. 

Divatia J. — I appreciate that the view we 
have taken will cause hardship to the decree- 
holder, who has got to file a suit under 
O. 21, R. 63, to set aside an adverse order 
under R. 60. If he succeeds in taking a decree 
in his favour more than three years after 
the darkhast is dismissed on the ground 
that the judgment-debtor had no interest 
in that property, the second darkhast 
to^ proceed against the property will be 
prima facie time barred as the filing of the 
suit is not a step-in-aid of execution. He 
cannot, properly speaking, file his darkhast 
until it is decided that the objector has 
no interest in the property. But for the 
purpose of limitation he must either keep 
the first darkhast alive or put his second 
darkhast on file within three years from 
the dismissal of the first darkhast and 
then wait for what happens to his suit if it 
is not decided by that time. This is the 
result of the definition of “suit” in S. 2 
( 10 ), Limitation Act, by rvhich it is not 
meant to include an appeal or application. 

It is for the Legislature to consider whether 
the decree-holder should be driven to file a 
darkhast at a time when he cannot proceed 
against the property. However, according 
to the law as it stands, there can, in my 
opinion, be no other decision than the one 
we have arrived at following not only the 
language of the law but also the authorities 
on this point. I agree, therefore, that the ap- 
peals should be dismissed. 

R.K. Appeals dismissed. 


[Case No. 49.] 
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Lokur j. 

Emperor 


8. (’28) 15 A.I.R. 1928 Mad. 1201 : 52 Mad. 465 : 
116 I. 0. 827, Raja of Ramnad y. Subrama- 
niam Ghettiar. 

9. (’39) 26 A. I. R. 1939 Pat. 138 : 17 Pat. 588 : 
180 I. C. 983, Mt. Bas Kuer v. Gaya Municipality. 


V. 

Mahadeo Dewoo and others — Accused. 

Sessions Case No. 12 of 1945 (3rd Criminal Ses- 
sions 1945), Decided on 9th August 1945. 

(a) Bombay City Police Act (4 [IV] of 1902), 
S. 63 (1) — S. 63 (1) does not exclude oral evi- 
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dence of statements made before police in 
investigation whether recorded or not — Oral 
statements recorded in panchanama before 
police are admissible for corroboration — Evi- 
dence Act (1872), S. 157— Criminal P. C.(1898), 
Section 162. 

Under S. 63 (1), Bombay City Police Act, though 
the documents containing statements of witnesses 
made before the police in the course of investiga- 
tion cannot be tendered in evidence on behalf of 
the prosecution, yet S. 63 (1) does not exclude oral 
evidence of the statements, whether recorded or 
not. Thus, the oral statements of the witnesses 
recorded in the panchanama in the presence of 
the police at an identification parade in the course 
of investigation under S. 63 (1) are admissible to 
corroborate the statements of those witnesses at the 
trial under S. 157, Evidence Act : (’30) 17 A. I. R. 
1930 Bom. 158; 35 Mad. 247 (F. B.); 35 Mad 397 
(F. B.); 36 Cal 201 ; (’14) 1 A. I. R. 1914 Bom 263 
(’42) 29 A. I. R. 1942 Bom. 71, Ref. [P 191 C 1] 

Criminal P. C. — 

(’41) Chitaley, S. 162, Note 7, Pt. 10. 

(’ll) Mitra, S. 162, Page 494 'In the course of 
an investigation under this Chapter.’ 

(b) Evidence Act (1872), S. 159 — Inadmis- 
sible document can be used for refreshing 
memory. 

Section 159 does not require that the writing or 
document used for refreshing memory should itself 
bo admissible in evidence : 11 Bom. 657, Rel. on. 

[P 191 0 2] 

C. K. Daphtary, Advocate-Qeyicral and B. Af. 
Mistry, instructed by N.K. Pettigara, Public 
Prosecutor — for the Crown. 

A. C. Beynon, H. R. Pardixoalla and Kaei 
Nasiruddin and A. A. Peerbhoy — for Ac- 
cused (Nos. 2 and 7; 3, 5 and 6; and 4, res- 
pectively). 


Judgment. — In this caso six persons arc 
being tried for rioting and murder of Shan- 
kar Sakharam and Narayan in prosecutior 
of their common object. Narayan’s dying 
declaration was recorded by a Magistrate ir 
which he mentioned one of the accused as 


his assailant. Several eye-witnesses who were 
present at the scene of offence have been 
examined for the prosecution and they have 
stated which of the accused were seen by 
them taking part in the rioting. At the iden- 
tification parade Narayan recognised his 
assailant and said to the panchas in the pre- 
sence of the police what he had done to him. 
Similarly, at other identification parades held 
by the police, the eye-witnesses identified 
some of the accused and said what they had 
seen them doing. The learned counsel for 
the prosecution tenders those panchanamas 
in evidence and wants to prove the state- 
ments made by Narayan and other wit- 
nesses at the identification parades. The 
learned counsel for the accused objects to 
the statements being proved as they were 
made to the police in the course of investi- 
gation. It is contended that under the pro- 


viso to 8. 63 (l), Bombay City Police Act, 
1902, such statements can be used only by 
the accused with the permission of the Court 
for the purpose of impeaching the credit of 
the witnesses who made them. Prosecution, 
however, wants to use those statements for 
corroborating the statements made by the 
witnesses in this Court. 

As regards Narayan’s statement at the 
identification parade, it is obviously admis- 
sible as his dying declaration under S. 32 (l), 
Evidence Act, 1872, since S. 63 (2), Bombay 
City Police Act, 1902, excludes such dying 
declaration from the prohibition contained 
in sub-s. (l). Hence, Narayan’s statement at 
the identification parade regarding the cause 
of his death is admissible although made in 
the presence of the police. As regards the 
statements of other witnesses, the cases de- 
cided under S. 162, Criminal P. C,, after it 
was amended in 1923 have no application 
since this case is governed by S. 63, Bombay 
City Police Act, 1902, which is still in the 
same form as S. 162, Criminal P. C., which 
was amended in 1923. Section 63 (l), Bombay 
City Police Act, 1902, says : 

“No statement made by any person to a Police 
officer in the course of an investigation under this 
Aot shall, if taken down in writing, be signed by 
the person making it nor shall such writing be used 
as evidence.** 

Under the similarly worded S. 162, Cri- 
minal P. C., before its amendment there was 
some controversy os to whether the state- 
ments recorded by the police under that 
section could be used to corroborate the 
statements given by those witnesses at the 
trial under s. 167, Evidence Act. The section 
only made the written document inadmissi- 
ble and did not limit the operation of S. 157, 
Evidence Act. Had it been intended to ex- 
clude even the oral statements from being 
used under s. 157, Evidence Act, the language 
used would have been different This was 
considered at great length by the Madras 
High Court (by a Full Bench of three Judges) 
in 35 Mad. 247^ and (by a FuH Bench of five 
Judges) in 35 Mad. 397^ and it was held un- 
animously that although the written record 
of statements made to the police in the 
course of an investigation could not be used 
03 evidence, s. 162 did not exclude oral evi- 
dence of the statements, whether they had 
been taken down in writing or not. The 
same view was taken by the Calcutta High 

1. (*12) 35 Mad. 247 :14 I. G. 849 (F.B.), Emperor 

V. Nllakauta. 

2. (*12) 86 Mad. 897 : 14 I.O. 896 (F. B.), Muthu- 

kumaraswami Pillai v. Emperor. 
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■Court in 36 Cal. 231.^ This High Court too 
adopted the same view in 39 Bom. 58^ and 
held that S. 162 , Criminal P. C., did not 
override the general provisions of the 
Evidence Act as to oral evidence of such 
statements to corroborate the evidence of a 
witness. In consequence of those decisions 
S. 162, Criminal P. C., w^iS amended by the 
amending Act of 1923, prohibiting the use of 
even oral testimony of a statement made 
by a witness before the police in the course 
of investigation. But s. 63 (i), Bombay 
City Police Act, 1902, has not been amended 
and its wording is still the same as the 
wording of s. 162, Criminal P. C., before it 
was amended. 

Hence, the principle laid down in the 
rulings cited by me govern similar cases 
arising in the City of Bombay, It, therefore, 
follows that although under S. 63 (l), Bom- 
bay City Police Act, 1902, the documents 
containing statements of witnesses made 
before the police in the course of investiga- 
tion cannot be tendered in evidence on 
behalf of the prosecution, yet the oral 
statements of witnesses recorded in the pan- 
chanama in the presence of the police at an 
identification parade in the course of inves- 
tigation are admissible in evidence to cor- 
roborate the statements of those witnesses 
at the trial under S. 157, Evidence Act. 
This was the view taken by Kemp J. in 
54 Bom. 528® and I respectfully agree with 
it. Mr. Pardiwala, the learned counsel for 
some of the accused, relies upon the ruling 
in l.L.R. (1942) Bom, 384® and contends that 
even under s. 63, Bombay City Police Act, 
1902, it was held there by a Full Bench that 
the right to make use of the statements 
of witnesses recorded by the police was a 
privilege conferred on the defence only. In 
that case certain witnesses, who were called 
by the prosecution, did not corroborate the 
complainant on certain material points and 
the counsel for the defence did not cross- 
examine them on their police statements. 
But the learned Judge himself called for 
the police statements, and put to the wit- 
nesses questions founded on those statements 
in spite of the protest of the learned counsel 

3. (*09) 36 Cal. 281 : 1 I. C. 970, Fanindra Nath 
Banerjee v. Emperor. 

4 . (’14) 1 A. I. R. 1914 Bom. 263 : 39 Bom. 58 : 

26 I. C. 138, Emperor v. Hanmaraddi. 

5. (’30) 17 A.I.R. 1930 Bom. 158 : 54 Bom. 528 : 
126 I. C. 333, Emperor v. Wahiduddin Hamiud- 
din (No. 2). 

e. (’42) 29 A.I.R, 1942 Bom. 71 : I. L. R. (1942) 
Bom. 384:199 I.C. 202 (FB), Emperor v. Kasam- 
ali Mirzalli. 


for the defence. The object of putting those 
questions to the witnesses was to show that 
they had made before the police statements 
which accorded with those made by the 
complainant. Thus, the learned Judge wanted 
to contradict the statements made by the 
witnesses at the trial for the benefit of the 
prosecution and the Pull Bench held that it 
was an error in law for the Judge to himself 
call for the statements and to put questions 
to the witnesses founded on the statements 
for such a purpose. The question whether 
such sthtements could be used by the prose- 
cution to corroborate the statements made 
by the witnesses at the trial did not arise in 
that case, and the authority of the decision 
of Kemp J, in 54 Bom, 528® is not shaken 
by it. 

It is further urged by Mr. Pardiwalla 
that if a pauchanama containing such a 
statement is not admissible in evidence, the 
panch witness cannot make use of the 
panchanama even for the purpose of re- 
freshing his memory. But S. 159, Evidence 
Act, says that when a witness is under exa- 
mination he may refresh his memory by 
referring to any writing made by himself 
at the time of the transaction concerning 
which he is questioned, or so soon after- 
wards that the Court considers it likely that 
the transaction was at that time fresh in 
his memory and that he may also refer to 
any such writing made by any other person, 
and read by the witness within the time 
aforesaid, if when he read it he knew it to 
be correct. The section does not require that 
the writing which is used to refresh his 
memory should itself be admissible in evi- 
dence. Here, although the panchanama of 
identification was written by a police-officer, 
it was immediately read over to the panch 
and admitted by him to be correct. Hence, 
the panch can make use of that document 
to refresh his memory. In 11 Bom. 657^ it 
was held that although a statement reduced 
to writing by a police-officer in the course 
of an investigation could not be used as 
evidence under S. 162, Criminal P. C., yet 
the police-officer, by whom it was reduced 
to writing, might use it to refresh his 
memory under s. 159, Evidence Act, and 
might be cross-examined upon it by the 
party against whom the testimony aided by 
it was given. 

I, therefore, allow the counsel for the 
prosecution to ask the panch witness to re- 
f resh his memory by referring to the pan- 

7 . (*87) 11 Bom. 657, Queen-Empress v. Sitaram 
Vithal, 
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chanama and state what the witnesses said 
at the time of the identification, only so far 
as that statement corroborates what the 
witnesses have stated in this Court. 

V.W./V.B. Order accordingly. 

[Gase No. 60.] 
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Kania Ag. G. J. and Gajendra- 

GADKAE J. 

Vishnu Gopal Mahant — Appellant 

V, 

Vishvanath Narayan and others 

— Itespondents. 

Second Appeal No. 118 of 1942, Decided on 13th 
August 1945, from decision of Civil Judge (Senior 
Division) with A. P., Belgaum, in Appeal No. 389 

1940. 

Lin^itation Act (1908), Arts. 120 and 144 — 
Suit for possession — Decree against manager 
of joint family— .Particular joint property sold 
in enforcement of decree — Auction-purchaser's 
suit for possession is governed by Art. 144 
and not by Art. 120. 

A suit for possession by an auction-purchaser of 
a particular joint family property described with 
boundaries in his sale certificate, sold in enforce- 
ment of a decree obtained by a creditor against 
the manager of the family, is governed not by 
Art. 120 but by Art. 144 ; (’39) 26 A. I. R. 1939 
Bom. 322, Disting. [P 192 C 2] 

Limitation Act — 

(’42) Chitaley, Art. 120, N. 38 and Arts. 142 & 
144, N. 45. 

('38) Rustomji, Art. 120, Page 1048 “Partition, 
suit for” and Arts. 142 and 144, Page 1478 
“Cosharers: Other cases.” 

D. H. Manerikar — for Appellant. 

K. B. Sukthankar for K. N. Dharap 

— for Respondents. 

Kania Ag. C. J. — This is a second 
appeal from the judgment of the Civil Judge 
(Senior Division) with A. P., Belgaum. The 
material facts are these: The plaintiff aU 
leged that one Satteppa and defendant 1 
were members of Shri Mahadeo Co-opera- 
tive Credit Society of Yeksamba. Satteppa 
took a loan from the society for which de- 
fendant 1 stood surety. As the debt was not 
repaid, the society obtained an award decree 
against Satteppa and defendant 1. In en- 
forcement of that decree, certain lauds of 
defendant l were attached and sold through 
the revenue authorities. The area so sold 
was one acre and twenty gunthas. The 
boundaries of that area are set out in the 
certificate for sale issued to the plaintiff, 
who purchased the same at the auction with 
the necessary permission. The plaintiff got 
symbolical possession but not actual posses- 
sion, which remained with the defendants. 


The present suit was filed to obtain physi- 
cal possession of the property from the de- 
fendants. Defendant 1 filed a written state- 
ment in which he contended that the sale 
was illegal, that the claim for possession 
was barred under Art. 120, Limitation Act,. 
1903, and that until another plot of land 
which was purchased "was brought into 
hotchpot, no decree should be passed in 
favour of the plaintiff. Defendant 2 in his 
written statement contended that he was 
not bound by the sale, that be had separated 
from defendant 1 many years ago and that 
the debt was avyatvaharika and not bind- 
ing upon him. It appears that defendant 2’s 
contention that the debt was avyatvaharika 
was not pressed and no issue was raised on 
that point. The contention of defendant 2 
that there was a partition between him and 
defendant 1 was negatived by the trial 
Court. The trial Court passed a decree in 
favour of the plaintiff for possession, mesne 
profits and costs. On appeal the only point 
argued w’as of limitation. Relying on 
41 Bom. L. R. 631,^ the lower appellate Court 
held that the claim was time-barred and 
dismissed the suit. The plaintiff has filed 
an appeal against that decree. 

This being a second appeal we are only 
concerned with the question of limitation, 
on facts held to be proved by the lower 
Courts. As in the lower appellate Court only 
the point of limitation was argued, it must 
be accepted that the respondents had ac- 
cepted all the findings of fact of the trial 
Court. On these findings it is clear that the 
suit was filed by the society against Sat- 
teppa and defendant 1 to recover a certain 
debt due to the society. A decree was pas- 
sed, and in enforcement of that decree a 
particular plot of laud of defendant 1 was 
sold and purchased by the plaintiff. In the 
sale certificate the exact boundaries are 
specified. The present suit was by the 
auction-purchaser to obtain from the defen- 
dants possession. The contentions that de- 
fendant 1 and defendant 2 had been sepa- 
rated before the sale and that the debt was 
avyatvaharika having failed, the position 
is that an outside creditor had obtained a 
decree against defendant l, who was the 
manager of the joint family consisting of 
himself and his minor son. In enforcement 
of that decree the joint family property was 
sold and the auction-purchaser had filed 
this suit to recover possession. It is clear 

1. (’39) 26 A.I.R. 1939 Bom. S22 : 184 I. 0. 23 : 
41 Bom. L. R. 631, Bai Showaniibai v. J&nar* 
dhan R. Wariok, 
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that on these facts Art. 120 does not apply 
to such a suit and Art. 144 be applica- 
ble. The lower appellate Court relied on 
41 Bom. L. E. 631,^ but it has failed to 
notice the material distinction in the case. 
In that litigation there was a voluntary 
sale by a member of a joint family of his 
undivided interest in the joint family estate. 
The purchaser filed a suit to enforce his 
right. It is clear that in such a case it may 
be argued that as the vendor had no right 
to state that he had a particular share in a 
particular asset of the joint family, the pur- 
chaser acquired no higher right and, there- 
fore, different considerations as to the law 
of limitation may apply. The present suit, 
as I have pointed out, is not to enforce a 
IDrivate sale of an undivided interest of a 
coparcener in a specific joint family asset, 
but is a suit by an auction-purchaser of a 
particular joint family property described 
with boundaries in his sale certificate sold 
in enforcement of a decree obtained by a 
creditor against intev alia the manager of 
the family. We, therefore, think that 
41 Bom. L. E. G31^ has no application to the 
facts found here. The decree of the lo'wer 
appellate Court is set aside and the decree 
of the trial Court restored with costs 
throughout. 

v.e./d.h. Appeal allotoed. 


[Case No. 61.] 
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Appellan, 


Lokue J. 

Pandappa Mahalingappa ~ 

V. 

Shivalingappa Murteppa and other. 

— Respondents 

Second Appeal No. 192 of 1940, Decided on 13tl 
August 1943, from decision of Dist. Judge Biianur 
in Appeal No. 130 of 1938. ^ 

(a) Civil P. C. (1908), Ss. 100 and 101 - 
Second appeal — Finding of fact — Questior 
of adoption. 

The concurrent finding of both the lower Court; 
that certain person is not proved to be another per 
sons legally adopted son cannot be assailed ir 
second [P 195 C i; 

( 41) Mulla, S. 100, Page 366, “No second . . . , 
. . . fact.** 

(b) Evidence Act (1872), S. 157 — Admission 
relating to fact made by person in one suit is 
relevant to corroborate his statement in sub- 
sequent suit. 

Although an admission relating to certain fact 
made by a person in a deposition in one suit does 
not carry any substantial evidentiary value in 
another suit, it is relevant under S. 157 to corro- 
borate his statement in a subsequent suit. 

[P 195 C 2] 


(c) Appeal — Evidence — Discretion of trial 

Court in admitting secondary evidence 

No interference. 


The discretion exercised by the trial Court in 
admitting secondary evidence on the ground that 
the original is lost should not be interfered with in 
appeal : 19 Cal. 438 (P.C.) and 28 Bom. 94. IteLon. 


C. P. C. — 


[P 19G C 1] 


(’44) Chitaley, S. 100, N. 16, Pt. IS. 

(d) Appeal — Evidence — Second appeal — 
Question of relevancy of evidence is question 

of law and can be raised at any stage 

Question of proof is question of procedure and 
can be waived. 


Where evidence is admitted in the trial Court 
without any objection to its reception, and the 
evidence is admissible and relevant, then no objec- 
tion will be allowed to be taken to its reception at 
any stage of the litigation on the ground of impro- 
per proof. But if the evidence is irrelevant or in- 
admissible, as for instance, owing to want of 
registration, omission to take objection to its recep- 
tion does not make it admissible, and the objection 
may bo raised even in appeal for the first time. 
The question of relevancy is a question of law, and 
can be raised at any .stage, but the question of 
proof is a question of procedure, and is capable of 
being waived : 19 All. 76 (P.C.) and (’22) 9 A.I.E. 
1922 Pat. 122, Eel, oh. [P 19G C 1, 2] 

CPC — 

(*44) Chitaley, S. 100, N. 34, Pt. 1. 

(*41) Mulla, S. 100, Page 374, “Pleas . . . appeal.” 

(e) Appeal — Question of law_Presumption 
under S. 90, Evidence Act, whether can be 
raised is question of law. 


Whether the presumption in favour of the 
genuineness of a document under S. 90, Evidence 
Act, can be raised or not is a question of law', 
and it can, therefore, be urged at anv stage of the 
litigation. ^ [p 196 C 21 

C. P. C. 


(’44) Chitaley, S. 100, N. 32. 

(f)_ Evidence Act (1872), Ss. 65 and 90 — 
Registered mortgage-deed more than thirty 
years old lost — Certified copy can be admitted 
in evidence. 


It is true that when a certified copy is ailow'ed 
to be produced under S. 65, no i)resumptIon can be 
drawn uriderS. 90 as to the genuineness or execution 
of the original and the Court should not admit a 
document merely on the ground that it is a 
certified copy of a document more than thirty years 
old and should call for proof of the execution of 
the document. But when the document is register- 
ed, such proof is to be found in the certified copy 
itself. The deed being registered, the certified copy 
bears the necessary endorsements of the Sub- 
Eegistrar before whom the executant aclmowledged 
the execution and was duly identified. Sections 
58, 59 and 60, Registration Act, provide that the 
facts mentioned in the endorsements may be 
proved by those endorsements, provided the pro- 
visions of S. 60 have been complied with. 

[P 196 C 2; P 197 C 1] 

Hence, where a registered Inortgage-deed more 
than thirty years old is lost, the certified copy pro- 
duced under S. 65 is admissible in evidence : (’35) 
22 A. I. R. 1935 P. C. 132, Expl; (’31) 18 A.I,R. 
1931 Bom. 105, Eel. on. [P 197 C 1] 

(g) Evidence — Burden of proof — Suit to 
recover watan land by person claiming nearest 
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is no one else nearer. 

Where ia a suit to recover watan lands on the 
death of the last proprietor, the plaintiff claims 
that he is the nearest heir of the last proprietor, 
he must show that there is no one else nearer. 
That burden is discharged by the admission of the 
defendant that the last proprietor had no nearer 
heir. [P 198 C 2] 

(h) Limitation Act (1908), S. 28 and Art. 144 
— Adverse possession of one trespasser can be 
tacked on to adverse possession of another 
only when latter derives his liability to be 
sued from former — Adverse possession of 
widow succeeded by adverse possession of 
person not shown to be her adopted son — 
Former adverse possession cannot be tacked 
on to latter adverse possession. 

One trespasser cannot add to his own possession 
the previous independent possession of another 
trespasser. The adverse possession of previous tres- 
passer can be tacked on to the adverse possession 
of the subsequent trespasser only when the latter 
derives his liability to be sued from or through the 
former. [P 199 C 1, 2] 

Where, therefore, the adverse possession of a 
widow is succeeded byadverse possession of another 
person who is not shown to be her adopted son, 
the adverse possession of the widow cannot bo 
tacked on to the adverse possession of such person 
as he has not derived his liability to be sued 
through the widow and must, therefore, be deemed 
to be an independent trespasser. [P 199 C 1, 2] 
Limitation Act — 

(’42) Cbitaley, Art. 142, N. 92, Pts. 1 and, 2. 

(i) Adverse possession — Adverse possession 
by Hindu widow — Presumption is that she 
acquires only widow’s estate. 

When the possession of a Hindu widow is adverse, 
it has to be decided what was her animus 
detidi : Did she assert an absolute title in herself 
or did she claim to hold as the heiress of any 
person ? Tho latter would be the ordinary pre- 
sumption and those who claim for her anything 
more than a widow’s limited interest must prove 
since when she began to assert absolute title in 
herself. The test is always to be found in tho 
origin of the widow’s possession. When she enters 
on land under a title as heir, which is necessarily 
a limited title under the Hindu law, very cogent 
evidence is necessary to show that she afterwards 
asserted a title as absolute owner. It makes no 
difference whether the widow claims to bo in 
wrongful possession ns the widow of her husband 
or ns the heir of her son. In both the oases she 
acquires only a widow’s estate by her wrongful 
possession. [P 199 0 2J 

(j) Limitation Act (1908). S. 28 and Art. 144 
— Adverse possession of widow cannot be 
tacked on to adverse possession of another 
claiming absolute title. 

In order that the adverse possession of the pre- 
vious trespasser can be tacked on to tho adverse 
possession of the subsequent trespasser, tho pos- 
session of the former must bo of tho same kind ns 
that of the latter. A widow by adverse possession 
acquires only a widow’s estate after twelve years. 
Hence, her adverse possession cannot bo taoked on 
to tho adverse possession of another person who 
claims to bo in possession as absolute owner. 

, . , . * [P 200 0 1] 

Limitation Act — 

(’42) Chitnley, Art. 142, N. 92, Pt. 6a. 


and B. N. Oundil — > for Appellant. 

i?. A. Jahagirdar — for Bespondents. 

Judgment. — This appeal arises out of a 
suit for possession of two-thirds of five 
patilki watan lands of Devapur which were 
held by one Mahalingappa Gadigeppa Naik 
till his death and after him by his widow 
Gaurawa and her adopted son Basappa. 
Mahalingappa died about the year 1903 and 
the lands were entered in the revenue records 
in the name of his widow Gaurawa. Her 
adopted son Basappa died unmarried in 1919. 
Gaurawa, whose name had already been 
entered in the Record of Rights in 1904, 
continued to be in possession of the watan 
lands and in February 1921 she leased them 
out to Hanmant Venkatesh and Hanmant 
Balkrishna for a period of twenty years. 

On 24th June 1921, she executed a deed of 
adoption in favour of defendant 1 Pandappa, 
purporting to have taken him in adoption 
on 9th April 1921. In 1922 one Bhagawa filed 
a suit against Gaurawa, through her next 
friend, claiming possession of the lands in 
suit on the ground that she was the widow of 
Basappa. The dispute was referred to arbi- 
tration and an award was passed recognising 
Bhagawa as Basappa’s widow and allowing 
maintenance to Gaurawa. A decree was 
passed in terms of the award, but before that 
decree was passed, the two lessees, Hanmanii 
Venkatesh and Hanmant Balkrishna, filed 
a suit against both Gaurawa and Bhagawa 
for a declaration that Gaurawa was the 
lawful heir of Basappa and not Bhagawa 
and that they were entitled to be in posses- 
sion of the lands as Gaurawa's tenants for 
a period of twenty years from the date of 
the lease. It was held in that suit that 
Bhagawa was not the widow of Basappa 
and that Gaurawa was Basapp's heir after 
his death. That suit was decided on 18th 
November 1923. After that decision Bht^awa 
disappeared from the scene, although she - 
had obtained an award decree in her favour, 
and the lands continued to be in the enjoy- 
ment of Gaurawa through her tenants. De- 
fendant 1 , Pandappa, though he claims to 
have been adopted in 1921, did not take 
any steps to take possession of the lands till 
1929. On 10 th June 1929, be gave an intima- 
tion to the village officers of Devapur that 
his name should be entered against the 
lands in the Record of Rights as he had 
been taken in adoption by Mahalingappa’s 
widow Gaurawa. Gaurawa first opposed hia 
request and contended that she had not 
taken him in adoption, but eventually she 
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admitted having adopted him and his name 
was substituted in the Record of Rights on 
19th October 1929. It is not clear from the 
record whether thereafter the tenants paid 
rent to Gaurawa or to defendant 1. Gaurawa 
* died in 1933 and then, by some arrangement 
with the tenants, defendant 1 took actual 
possession of the lands. The six plaintiffs 
and defendants 2, 3 and 4 claim to be 
the great-great-grandsons of Mahalingappa‘s 
great-grandfather’s brother Kalasaraddi. The 
plaintiffs, therefore, filed this suit to recover 
their two-thirds share in the watan lands of 
Mahalingappa, alleging that they were rever- 
sioners after Gaurawa’s death and that de- 
fendant l was not her legally adopted son. 
Defendants 2 , 3 and 4, who would in that 
case be entitled to the remaining one-third, 
did not appear in the suit but defendant 1 
contended that the plaintiffs were not in any 
way related to Mahalingappa or Basappa, 
that they belonged to Tiganibidari family, 
while Mahalingappa and Basappa belonged 
to the Naik family, that he was the validly 
adopted son of Gaurawa and as such enti- 
tled to the property in suit, and that even if 
his adoption be not proved, he had acquired 
a title to that property by the continuous 
adverse possession of Gaurawa and himself. 

Both the Courts below have held that 
defendant I’s adoption by Gaurawa is not 
proved and that the plaintiffs and defen- 
dants 2, 3 and 4 are entitled to the lands 
in suit as the nearest reversioners after 
Gaurawa’s death. They have further held 
that defendant I’s adverse possession com- 
menced only in 1929 and he cannot tack his 
adverse possession to that of Gaurawa. The 
trial Court further held that Gaurawa’s pos- 
session was that of a Hindu widow, and even 
if she was in adverse possession, he could 
acquire only a widow’s estate in the pro- 
perty in her possession. The plaintiffs’ claim 
was, therefore, decreed by the trial Court 
and the decree was confirmed in appeal. 
The concurrent finding of both the Courts 
below that defendant 1 is not proved to be 
Gaurawa’s legally adopted son cannot be 
assailed in second appeal. But it is urged 
that the plaintiffs and defendants 2 , 3 and 4 
are not proved to be the agnates of Maha- 
lingappa and e^n if they are proved to be 
the agnates, it ra not proved that their com- 
mon ancestor was a watandar of the same 
watan. It is also urged that defendant I’s 
adverse possession can be tacked to the ad- 
verse possession of Gaurawa and, therefore, 
the suit, which is brought more than twelve 
years after Gaurawa’s possession became 
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adverse on the death of Basappa, is not ten- 
able. Both the Courts have held that the 
plaintiffs and defendants 2, 3 and 4 are the 
nearest agnates of Mahalingappa and Bas- 
appa. That is prima facie a finding of fact 
and is binding in second appeal. But Mr. 
Shah contends that the finding is based on 
evidence which is legally inadmissible and, 
therefore, cannot be sustained. 

The trial Court has relied upon four 
documents among others and all those four 
are challenged as not legally admissible in 
evidence. The>t are Exs. 50, 48, 68 and 69. 
Exhibit 50 is the deposition of plaintiff 1 in 
the tenants’ suit of 1922. He stated in that 
suit that he was a near bhauhand of Bas- 
appa’s adoptive father Mahalingappa. After! 
all it was an admission made by the plaintiff 
himself, and although it may not carry any 
substantial evidentiary value, it is relevant 
under s, 157, Evidence Act, to corroborate 
his statement in this suit. But I do not think 
that the trial Court was right in relying 
upon the judgment in that suit (Ex. 48) to 
which neither the plaintiffs nor the defen- 
dants were parties. Exhibit 69 is an agree- 
ment executed by Mahalingappa ’s father 
Gadigeppa and plaintiff I’s father Murteppa 
in favour of one Govindappa Joshi in 1863. 
In that agreement they referred to a certain 
land which was held as an inam by both of 
them but.it does not appear that the laud 
referred to was any of the lands in suit. 
The document was admitted in evidence as 
being more than 30 years old, and it is con- 
tended that there is no evidence to show 
that it was produced from proper custody, 
and that being executed in favour of Govind- 
appa Joshi, it is not explained how it came 
into the possession of the plaintiffs who pro- 
duced it. On the other hand, it is pointed 
out that there is a provision in the agree- 
ment that it should be returned to the exe- 
cutants after the period of the agreement, 
viz., one year. It may, therefore, be presum- 
ed that at the end of the year the document 
was returned to the executants, and as it is 
produced by one of the executant’s heirs, it 
has come from proper custody. After all it 
does not carry the plaintiffs’ case further 
and is not referred to in the judgment of the 
learned District Judge. Hence, the finding 
recorded by the leacned District Judge can- 
not he said to have been vitiated by the ad- 
mission of these three documents by the trial 
Court as he has not relied upon any of 
them. 

Exhibit 68 is a certified copy of a regis- 
tered mortgage-deed passed by Murteppa^ 
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the father of plaintiffs 1 and 2, in favour 
of one Bamgouda Krishnappa mortgaging 
his lands to him for Rupees 800 in 1878. 
The certified copy was produced at an early 
stage along with Ex. 25, but there was no 
evidence to prove that the original of the 
mortgage.deed had been lost. The plaintiffs, 
therefore, made an application. Ex. 66, re- 
questing that permission should be given to 
them to lead evidence on that point. The 
application was opposed, but that trial Court 
allowed the plaintiffs to lead evidence on 
that point. Plaintiff 1 was .then examined 
and he made a statement on oath that the 
original of the mortgage.deed was lost. The 
trial Court then allowed secondary evidence 
of the mortgage-deed to go on record. 

As held in 19 I. A. 79^ and 5 Bom. L. B. 
708'^ the discretion exercised by the trial 
Court in admitting secondary evidence on 
the ground that the original is lost should 
not be interfered with in appeal. But it is 
urged that the certified copy should not 
have been exhibited without proof of its 
execution. From the application (ex. 66) and 
the roxnama it appears that the trial Court 
exhibited it under S. 90, Evidence Act, on 
the ground that it was more than 30 years 
old. In the lower appellate Court the ad- 
missibility of the document does not appear 
to have been challenged. It is urged that as 
held in 44 Bom. 192'* the erroneous omis- 
sion before the lower Courts to object to the 
admission of evidence does not make that 
evidence relevant. The principle of that 
ruling, however, applies only where the 
document is per se irrelevant or inadmis- 
sible and no objection w^as taken to its ad- 
missibility : 8 rat. 783.'‘ Where evidence is 
admitted in the trial Court without any 
objection to its reception, and the evidence 
is admissible and relevant, then no objection 
will be allowed to be taken to its reception 
at any stage of the litigation on the ground 
of improper proof. But if the evidence is 
irrelevant or inadmissible, as for instance, 
owing to want of registration, omission to 
take objection to its reception does not make 
it admissible, and the objection may bo 
raised even in appeal for the first time : 23 

1. (’92) 19 Cal. 438 : 19 I. A. 79 : G Sar. 177 
(P. C.), Srimati Bani Hurripria v. Bukmini Debi. 

2. (’03) 28 Bom. 94 : 6 Bom. L. R. 708, Ningawa 
V. Bamappa. 

3. ( 20) 7 A. I. R, 1920 Bom. 244 : 44 Bom. 192 ; 
65 I. C. 316, Naihari Hari v. Ambabai. 

4. (’29) 16 A. I. B. 1929 Pat. 739 : 8 Pat. 783 : 
121 I.C. 334, Sbamsnndcr Kuer v. Ramkhelawan 
Sab. 


I. A. 106.® As observed by Das J. in A. l. B. 
1922 pat. 122® 

“the question of relevancy is a question of law, 
and can be raised at any stage, but the question of 
proof is a question of procedure, and is capable of 
being waived.” 

In this case the secondary evidence of the • 
mortgage-deed was held to be admissible as 
the original was lost. What is now urged is 
that the execution should have been proved 
and this objection was not raised either in 
the trial Court or in the lower appellate 
Court. It is, however, true that no evidence 
Tvas adduced to prove the execution of the 
original of Ex. 63 as the trial Court was pre- 
pared to raise the presumption in favour of 
the genuineness of the document under S. 90, 
Evidence Act. Whether such a presumption 
can be raised or not is a question of law, 
and it can, therefore, be urged at any stage 
of the litigation. It is now well settled by 
the ruling of the Privy Council in 37 Bom. 
L. R. 805^ that the statutory presumption 
under S. 90, Evidence Act, cannot be made 
in respect of a document merely on produc- 
tion of its copy under S. 65 of the Act. Their 
Lordships observed (p. 811 ) : 

“Section 90 clearly requires the production to> 
the Court of the particular document, in regard to 
which the Court may make the statutory presump- 
tion. If the document produced is a copy, admit- 
ted under S. 65 as secondary evidence, and it is 
produced from proper custody, and is over 30 
years old, then the signatures authenticating the 
copy may bo presumed to be genuino.'* 

In A.I.R. 1934 Nag. 67® it has been held that 
the presumption was equally applicable to 
copies as to the originals when the copy was 
proved to be a true copy of the original, 
but that view was oxpr^sly overruled by 
the Privy Council. In 38 Bom. L. R. 593® at 
p. 602 it is held that when a certified copy is 
allowed to be produced under S. 65, Evi- 
dence Act, no presumption can be drawn 
under s. 90 as to the genuineness or execution 
of the original. It may, therefore, bo said 
that the trial Court should not have admit- 
ted Ex. 68 merely on the ground that it was 
a certified copy of a mortgage-deed more 
than 30 years old and should have called for 
proof of the execution of the document. But 
such proof is to be found in the certified 

5. (’97)79 All. 76 : 23 I.A. 106 ; 7 Sar. 78 (P. 0)^ 

Miller v. Babu Mabadeo Bas. 

6. (’22) 9 A. I. R. 1922 Pat. 1«2 : 63 I. C. 625, 

Ealikanand v. Shiva Nandan. 

7. (’36) 22 A. I. R. 1935 P. 0. 132 : 57 All, 494 ; 

62 I. A. 180 : 156 I. 0. 86i : 87 Bom. L. B. 805 

(P. C.), Basaut Singh v. Brijraj Sarau Singh. 

8. (’34) 21 A.I.B. 1934 Nag. 67 : 80 N. L. R. 155: 

148 I. C. 561, Gopinath Mohavaj v. Moti Chiwa. 

9. (’86) 28 A.I.R. 1936 Bom, 801 ; 164 I. C. 708 : 

36 Bom. li. R. 593, Basangouda v. Basalingappa* 
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copy itself. The deed being registered, the 
.certified copy bears the necessary endorse- 
ments of the Sub-Register before whom the 
iexecutant acknowledged the execution and 
iwas duly identified. As held in 9 Bom, L. E. 

Ss. 53, 59 and 60 , Registration Act, 
j provide that the facts mentioned in the 
|endorsement may be proved by those en- 
idorsements, provided the provisions of S. 60 
■have been complied with. The facts in 55 
Bom. 103^^ were quite akin to the facts of 
this case. There also the certified copy of a 
deed of adoption was admitted in evidence 
merely on the ground that the original was 
lost and that it was more than thirty years 
old. The first appellate Court held that as 
the execution of the deed had not been 
proved it should not have been exhibited. 
Then in second appeal Baker J. observed 
(p. 107) ; 

“As to the proof, the document in this particular 
instance has been registered and bears the neces- 
sary endorsements by the Sub-Registrar before 
whom the executant was identified by the kulkarni 
of the village. The effect of registration has been 
considered by this Court in 9 Bom. L. R. 40110 
where it was held that Ss. 58, 59 and 60, Registra- 
tion Act provide that the facts mentioned In the 
endorsement may be proved by those endorse- 
ments, provided the provisions of S. 60 have been 
complied with. The endorsement of the Sub- 
Registrar in the persent case shows that Ramji 
the executant admitted execution of the document 

thumb impression and that he was 
identified before the Sub-Registrar by Keshav 
Hari Talati who was known to the Sub-Registrar. 
In these circumstances the view of the first Court 
that the copy of the adoption deed is admissible in 
evidence and^hat it is sufficiently proved appears 
to be correct.” 

By parity of reasoning the certified copy 
jof the mortgage-deed in this case also is 
jadmissible in evidence, as it bears the requisite 
endorsement of the Sub-Registrar regarding 
the admission of its execution by the execu- 
tant. It is true that the decision of the Privy 
Council is subsequent to the case in 55 Bom, 
103.^^ But there is no conflict between them. 
The document which the Privy Council was 
dealing with had not been registered, and 
all that the ruling lays down is that there 
can be no presumption under s. 9o, Evidence 
Act, when only a certified copy of a docu- 
ment is produced and, therefore, the exe- 
cution of the original has to be proved, 
whereas the ruling in 55 Bom. 103^^ lays 
down that such proof can be afforded by 
the Sub-Registrar’s endorsement appearing 
on the certified copy. It is true that in 16 

10. (’07) 9 Bom. L. R. 401, Thama v. Govind. 

11. (’31) 18 A. I. R. 1931 Bom. 105 : 55 Bom. 
103 : 128 I. C. 901, Vishwanath Bamji v. 
Bahibai. 


Luck. 778^2 a certified copy of a mortgaf^e- 
deed which had been registered was tendeiTed 
in evidence under s. 65, Evidence Act. 
and although secondary evidence was held 
to be admissible and the document was 
more than thirty years old, the certified 
copy was not admitted for want of proof 
of the execution of the original. It does not 
appear to have been urged in that case that 
the necessary proof w^as supplied by the 
Sub-Registrar’s endorsement, as in 55 Born. 
103.^^ It is suggested that the mere admis.^ 
Sion of execution by the executant before 
the Sub-Registrar is 2 iot sufficient to prove 
that the mortgage-deed was duly attested 
by two witnesses, and execution includes 
proper attestation also. But the mortgage- 
deed was executed in 1378 before the Transfer 
of Property Act was enacted and at that 
time mortgage-deeds did not require to be 
compulsorily attested by two witnesses. I, 
therefore, hold that Ex. 68 was rightly ad- 
mitted in evidence. 

No other evidence relied upon by the 
learned District Judge is challenged as inad- 
missible and hence his finding of fact that 
the plaintiffs and defendants 2 , 3 and 4 are 
the nearest heirs of Basappa and Maha- 
lingappa cannot be challenged in second 
appeal. Moreover, even on merits the finding 
is justified. Among the lands mortgaged 
under the original of Ex. 68 are portions of 
survey Nos. 66, 67 and 82 which correspond 
to the present Revision Survey nos. 85, 86, 
87, 88 and 89. The lands in suit are also 
portions of these very lands. The mortgagor 
Murteppa, the father of plaintiffs i and 2,°in 
describing these lands says that they were 
allotted to his share as bhauband under the 
khatedar Gadigeppa hin Kenchappa, the 
father of Mahalingappa. That statement 
was made at a time when there was no dis- 
pute regarding the relationship between the 
two branches of the family. Exhibits 44 and 
45 show that portions of Revision survey 
Nos. 87 and 89 are in the possession of plain- 
tiff 4 and defendant 2 and Exs. 25 and 26, 
which are extracts from the Record of Rights 
for 1922-23, show that portions of the other 
two lands are also held by them. It was 
argued in the lower Courts that the surname 
of the plaintiffs is Tiganibidari, while that 
of Mahalingappa and Basappa is Naik. But 
in Exs. 44 and 45 and also in the mortgage- 
deed (ex. 68) the surname of the plaintiffs’ 
branch was given as Naik. It appears that 

12. (’41) 28 A. I. R. 1941 Oadh. 433 : 16 Luck. 
778:194 I. C. 855, Amjad Husain v. Mt. Raisun- 
nisa. 
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the iDlaintiffs’ family has some lands at 
Tiganibidari and one of them was in the 
occupation of the Patil of the village. Hence 
perhaps they may have come to be known 
as Tiganibidari. But there is no doubt that 
their family surname is Naik, the same as 
the surname of Mahalingappa’s branch. 

The plaintiffs have produced a pedigree 
along with the plaint showing how they are 
related to Mahalingappa’s branch. Of course, 
the plaintiff cannot be expected to have per- 
sonal knowledge of his ancestors or the 
ancestors of Mahalingappa. But he and 
his witness Ramchandra have sworn that 
the plaintiffs are the bhaubands of Maha- 
lingappa. In view of all this evidence 
the Courts below have rightly found that 
the two branches are descended from a 
common ancestor.. It is further contended 
that it is ncTt enough it the plaintiffs and 
Mahalingappa are proved to have a common 
ancestor, but it must he also proved that 
the watan was acquired before the family 
branched off. In other words, it must be 
proved that the common ancestor was a 
watandar of the same watan and that the 
watan w’as acquired either by him or by his 
ancestor. This point was not specifically 
raised in the lower Courts and was not the 
subject of an issue. But the learned District 
Judge has definitely stated that the fact 
that the plaintiffs admittedly held portions 
of the same patilki watan lands since the 
time of their ancestors clearly shows that 
they belonged to the same patilki watan 
family as Mahalingappa. That also is a 
finding of fact. Defendant 1 has offered an 
explanation of the possession of the patilki 
watan lands by the plaintiffs* branch of the 
family. In para. 6 of his deposition he says 
that Mahalingappa brought Kallappa and 
Murteppa from Tiganibidari as there were 
factions at Devapur and gave them some 
lands and allowed them to stay at Deva- 
pur for his safety. There is no evidence to 
bear out this version and it bos been dis- 
believed by both the Courts below. If the 
plaintiffs were strangers to the watan, they 
would not be allowed to remain in possession 
of watan property, and in the mortgage- 
deed, Ex. 69, it is stated that it had been 
allotted to the share of the plaintiffs* branch 
at a partition. This itself shows that the 
plaintiffs branch is also a watandar family 
and the watan must have been acquired by 
the common ancestor or by an ancestor of his. 

Basappa, who had been adopted by Gau- 
rawa, died unmarried about the year 1919 , 
and under s. 2, Bombay Act, 6 [v] of 1886, his 


mother Gaurawa was not entitled to suc- 
ceed to his watan property as his heir in 
preference to the plaintiffs, who are the 
nearest agnates in the watan family. It is 
argued that the plaintiffs have not proved 
that they are the nearest agnates, since they 
have not alleged nor led any evidence to 
show that there are no nearer agnates of 
Mahalingappa and Basappa. But defendant 1 
has himself stated in his deposition that 
Mahalingappa had no bhaubands and it ia 
not suggested at the trial that there is anyone 
who is nearer in relationship to Mahaling- 
appa than the plaintiffs and defendants 2, 8 
and 4. It is true that as held in 23 ALL. 72’^ 
and 12 M. I. A. 448’^ the plaintiffs who claim 
to be the nearest heirs of Mahalingappa and 
Basappa ought to show that there is no one. 
else nearer, but that burden is discharged! 
by the admission of the defendant himself, 
and they were, therefore, the heirs of Baa- 
appa to his watan property in preference to 
his mother Gaurawa. 

The plaintiffs did not, however, then put 
forward their claim and allowed Gaurawa 
to remain in possession. She leased out the 
lands for twenty yearn in February 1921, and 
then passed a deed of adoption in favour of 
defendant 1 in June 1921. But she continued 
in possession through her tenants till 1929 
when defendant 1 got his name entered in 
the Record of Rights and took actual pos- 
session of the lands after Gaurawa's death 
in 1933. Assuming that when the revenue 
authorities entered defendant l*s name in 
the Record of Rights in October 1929, the 
lands in suit went into the possession of de- 
fendantl.his adverse possession commenced 
only then and this suit was filed on 8lst 
March 1997. It is obvious that Gaurawa’s 
possession was also wrongful since the death 
of her adopted son Basappa in 1919. But she 
too was in possession only for ten years till 
1929. It is urged that as defendant 1 claims 
through Gaurawa as her adopted son, her 
adverse possession for ten years should be 
tacked on to his adverse possession for eight 
years and thus by this adverse possession 
for eighteen years his title was completed 
and the plaintiffs cannot evict him. Both 
the Courts below have held that as defen- 
dant I’s adoption is held not proved, he 
cannot be said to be claiming through 
Gaurawa and, therefore, the adverse posses- 
sion of Gaurawa cannot be tacked on to his 

13. (’01) 23 AU. 72 : 27 I. A. 183 : 7 Sar. 752 
(P. 0.), Surjan Singh v. Sardar Singh. 

14. (’67-69) 12 M.I.A. 448 : 1 Beng. L. B. 44 : 2 
Sar. 382 : 2 Suthor 160 (P.C.), Girdhari LaU Roy 
V. The Bengal Government. 
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adverse possession. It appears from the 
entry in the Eecord of Rights that Gaurawa 
first objected to allow defendant I’s name to 
be entered as the occupant of the lands in 
suit and she denied having taken him in 
adoption. But, subsequently, she gave her 
consent and defendant I’s name was entered 
against the lands as the occupant, though 
the tenants were in actual occupation under 
Gaurawa’s lease. Mr. Shah for defendant 1 
argues that as Gaurawa herself willingly 
allowed defendant 1 to take possession of 
the land, her adverse possession and defen- 
dant I’s adverse possession were continuous 
and ,can, therefore, be tacked on to each 
other. He relies upon the passage in 
Paras. 1014 and 1016 at p. 745 of Halsbury's 
Laws of England (Hailsham edition), Vol. 20 , 
to the following effect : 

“A person who is in possession of land without 
title has, while he continues in possession, and 
before the statutory period has elapsed, a transmis- 
sible interest in the property, but an interest which 
is liable at any moment to be defeated by the entry 
of the rightful owner ; and if such person is suc- 
ceeded in possession by one claiming through him 
who holds till the expiration of the statutory period, 
such a successor has then as good a right to the 
possession as if he himself had occupied for the 
whole period. 

» * • ♦ 

If a series of trespassers, adverse to one another 
and to the rightful owner, take and keep posses- 
sion of land continuously in succession for various 
periods, each less than, but exceeding on the 
whole, twelve years, the rightful owner is barred.” 

There can be no doubt that if the posses- 
sion of one trespasser can be regarded as a 
continuation of the trespass of the previous 
occupant through whom he claims, then the 
adverse possession of the one can be tacked 
on to that of the other, and if the total 
period exceeds twelve years, then that pos- 
session ripens into full ownership under 
S. 28 and Art. 144 of sch. i to the Limitation 
Act. Article 144 provides a period of limita- 
tion of twelve years for a suit for possession 
of immovable , property and the period 
begins to run when the possession of the 
defendant becomes adverse to the plaintiff. 
‘‘Defendant” is defined in s. 2 (4) as includ- 
ing any person from or through whom a 
defendant derives his liability to be sued.” 

It follows, therefore, that if defendant 1 does 
not derive his liability to be sued from or 
through Gaurawa, then her adverse posses- 
sion cannot enure for his benefit. The mere 
fact that he claims through her is not enough. 
The expression used in S. 2 (4), Limitation 
Act, is that the defendant must have derived 
his liability to be sued through the person 


in possession before him, and since defen-, 
dant 1 is held not to be the adopted son ofl 
Gauraw^a, it cannot be said that he has! 
derived his liability to be sued from or^ 
through her and he must be deemed to be 
an independent trespasser. As observed in 
A. I. E. 1926 Oudh 313^^ at p. 314, one tres- 
passer cannot add to bis own possession thel 
previous independent possession of another 
trespasser. When the possession passes from 
the first to the second trespasser, there is 
a constructive restoration, even if a momen- 
tary restoration, of the true title to posses- 
sion. 

Moreover, the adverse possession of Gau- 
rawa wacs not of the same kind as that of 
defendant l. Gaurawa rightly or wrongly 
thought that after the death of Basappa his 
watan property devolved upon her, evidently 
being ignorant of the provisions of Bombay 
Act, 5 fv] of 1886. The plaintiffs, who should 
have really succeeded to the watan property 
of Basappa, seem to have also been equally 
ignorant and never put forward their claim. 
They tacitly allowed Gaurawa to continue 
in possession after Basappa's death. After 
the death of her husband Mahalingappa in 
1904, she got her name entered in the Record 
of Rights and the entry clearly shows that 
she claimed as her husband’s heir. In other 
words, she then claimed only a widow’s 
estate in the property. The same entry con- 
tinued till 1929, although Basappa as her 
adopted son was entitled to have his name 
entered in the Record of Rights. Basappa 
died in 1919 and no change was effected in 
the entries in the Record of Rights. She 
never claimed that she held the lands as 
their absolute owner after Basappa’s death. 

It is well settled that when the possession 
of a Hindu woman is adverse, it has to be 
decided what was her animus possidendi ; 

— Did she assert an absolute title in herself 
or did she claim to hold as the heiress of 
any person ? The latter would be the ordi- 
nary presumption and those who claim for 
her anything more than a widow’s limited 
interest must prove since when she began to 
assert absolute title in herself. The test is 
always to be found in the origin of the 
widow’s possession. When she enters on 
land under a title as heir, which is neces- 
sarily a limited title imder the Hindu 
law, very cogent evidence is necessary 
to show that she afterwards asserted a 
title as absolute owner. This has been 
clearly laid down by the Privy Council in 

15. (’26) 13 A.I.R. 1926 Oudh 313 : 29 O. 0. 131: 

92 I. C. 825, Sukhdeo v. Mt. Bam Dulari. 
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2C Coni.D.n. 1117.^^^ Thoir Lordships observed 

(p. 1120) : 

“It was argued that the widows could only 
possess for themselves; that the last widow Devi 
would then ac'juiue a personal title; and that the 
respondents and not the plaintifi were the heirs of 
Devi. This is quite to misunderstand the nature of 
the widow’s possession. The Hindu widow, as often 
pointed out, is not a life renter but has a widow’s 
estate — that is to say, a widow’s estate in her 
deceased Imsbaud’s estate. If possessing as widow 
f^hc possesses adversely to anyone as to certain 
parcels, she does not acquire the parcels as Stri- 
dhan but she inahes them good to her husband’s 
estate.” 

Mr. Shah contends that this would apply 
only if a woman claims to be in wrongful 
possession as the widow of her ‘husband, 
but not if she claims to be in possession 
as the heir of her son. I do not see any 
{reason to make such a difference. Even as 
the heir of her son she is entitled only to a 
iwidow’s estate, and just as in the case of 
[wrongful possession as the heir of her hus- 
!band she can acquire only a widow’s estate, 
iso too, when she claims to bo in adverse 
jpossession as the heir of her son, she can, 
lafter twelve years, claim to have acquired 
:only a widow’s estate and nothing more. By 
her wrongful possession the character of the 
watan is not changed, as held in 30 Bom. L.R. 
807,'^' and if she had been in possession for 
twelve years wrongfully, the plaintiffs could 
not have ousted her during her lifetime. 
But her widow’s estate w’ould have to come 
to an end on her death and then they could 
have claimed the watan property as rever- 
sioners. Thus, the adverse possession of 
iGaurawa was such as w'ould have conferred 
.upon her a widow’s estate after twelve 
lyears; whereas the adverse possession of 
idefendant l since 1929 was such as would 
ihave conferred upon him an absolute title 
after twelve years. Hence these two, which 
are entirely different in character, cannot 
be tacked on to each other, and, as I have 
already said, since defendant 1 does not 
derive his title through Ganrawft, he cannot 
get the benefit of her adverse possession. 
The plaintiffs’ claim is, therefore, not time- 
barred. The appeal is dismissed with costs. 

d.s./d.h. Appectl dismissed^ 

16. (’24)' ll A. I. R. 1924 P. 0. 121 : 6 Lah. 19^: 
51 I. A. 171 : 80 I. C. 788 : 26 Bom. L. R. 1117 
(P. C.), Lajwanti v. Safa Chanda. 

17. {’28) 15 A.I.R. 1928 Bom. 333^: 114 I. 0. 390: 
30 Bom. L. R. 867, Anna v. Gojra. 
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Ohagla J. 

People's Own Provident and General 
Insnrance Co. — Applicant 

V. 

Gnracharya — Opponent, 

Civil Revn. Applns. Nos. 234, 233, 235 and 236 
of 1944, Decided on 23rd February 1945, from 
order passed by Debt Adjustment Board, Indi. 

Civil P. C. (1908), S. 115 — No revision lies 
from orders of Debt Adjustment Board. 

The Debt Adjustment Board set up under the* 
Bombay Agricultural Debtors* Belief Act, 1939, 
is not a Court Subordinate to the High Court in 
order to attract the application of S. 115. Hence, 
no revisional application lies from orders of the 
Debt Adjustment Board. [P 200 C 2] 

K. B. Sukihanhar and S. G. Patwardhan — 

for Applicant* 

N, M. Htingund — for Opponent. 

Order. — This is an application in revi- 
sion from an order made by the Debt Ad- 
justment Board. A preliminary objection is 
taken by Mr. Hungund on behalf of the op- 
ponent that the application is not competent. 
The Debt Adjustment Board was set up 
under the Bombay Agricultural Debtors' 
Relief Act, 1939, and the question that arises 
for determination is whether it is a Court 
subordinate to the High Court in order to 
attract the application of S. 116, Civil P. C., 
1908. *'Court” is defined under the Agricultural 
Debtors’ Relief Act and according to that defi- 
nition, “Court" is either a District Court or a 
Court of the First Class Subordinate Judge 
to which an appeal lies against the award p 
of a Board under s. 9. Mr. Sukhtankar has 
argued that s. 9 of the Act permits appeals 
to the District Court from awards made by 
the Board. That might give revisional powers 
to the High Court when the District Court 
decides the appeal ; but the mere foot that a 
statute provides an appeal to a Court from 
a particular body does not necessarily make 
that body a Court. Mr. Sukhtankar has also 
relied on S, 7 of the Act, which provides 
that the Board shall have the same powers 
as are vested in civil Courts \mder the Code 
of Civil Procedure. The very fact that the 
Legislature bad to vest the Board with 
ix)wers which a civil Court possesses goes to 
show that the Board is not a Court. The 
fact that similar powers which a civil Court 
possesses are given to this Board by the sta- 
tute does not constitute it a Court, I, there- 
fore, hold that no revisional application lies 
from orders of the Debt Adjustment Board, 
and this application is not competent. The 
rule must, therefore, be discharged with 
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costs. A similar point arises in civil Revi- 
sion Applications Nos. 233, 235 and 236 of 
1944. The rules on those applications will 
also be discharged. No order as to costs. 

R‘K. Rules discharged. 


[Case No, 53,] 

A. I. R, (33) 4946 Bombay 201 

Chagla J. 

Hafasji Ihraliivi and others 

— Applicants 

V. 

Mangalgirji M atlmragirj i 

— Opponent, 

Civil Revn. Appln. No. 179 of 1944, Decided on 
21st February 1945, from order of Asst. Collector, 
Godhra, in Revn. Appln. No. 9 of 1943. 

Bombay Mamlatdars* Courts Act (2 [II] of 
1906), Ss. 23 and 18 — Revision before Collec- 
tor pending— Applicant dying— Revision does 
not abate — Legal representatives can be 
brought even after one month— Civil P. C. 
(1908), O. 22 does not apply. 

Where an applicant to the revisional application 
to the Collector dies during the pendency of the 
revision under S. 23, his legal representatives can 
be brought on record even after one month from 
the death of the applicant. The provisions of O. 22, 
-Civil P. C.,-do not apply to the revisional proceed- 
ings before the Collector : (’38) 25 A. I. R. 1938 
Mad. 115, Dissmf.; (’39) 26 A. I. R. 1939 Oudh 
277, Rel. on\ 17 Bom, 645 and 17 All. 106, Ref. 

^ ^ [P 202 C 1] 

K. J , Khandalavala and K. T. Pathak 

_ „ Applicants, 

C. K. Shah — for Opponent. 

Order. — On loth June 1942, a decree was 
passed in favour of the opponent against 
the petitioners by the Court of the Extra 
Avalkarkun at Godhra under s. 19, Mam- 
latdars* -Courts Act, ordering the petitioners 
to band over possession of the suit lands to 
the opponent. On 29th June 1942, the peti- 
tioners applied to the Collector of Broach 
and Panchmahals, Godhra, in revision under 
S. 23, Mamlatdars* Courts Act. On 7th Oc- 
tober 1942, the original defendant died, and 
■on 5th January 1943, the present petitioners 
applied to bring themselves on record as the 
heirs of the original defendant. On 26th 
i^ovember 1943, the Collector issued notice 
to the parties for the hearing of the revi- 
sional application. On I5th December 1943 , 
the matter came before the Assistant Col- 
lector and he took the view that the revi- 
sional application had abated inasmuch as 
the petitioners had not applied to bring 
themselves on record within one month of 
the death of the original defendant, and on 
that ground he held that the application 
'was barred and rejected it. It is from this 
order of the learned Assistant Collector that 
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this revisional application has been prefer- 
red. Now s. 18, sub-cl. (3), Mamlatdars’ 
Courts Act, provides that in case of the 
death of any party while the suit is pend- 
ing before him, if application is made within 
one month of such death, the Mamlatdar 
shall determine summarily who is the legal 
representative of the deceased party and 
shall enter on the record the name of such 
representative; and, if no such application is 
made, the suit shall abate. Section 23, sub- 
cl. ( 1 ), provides that there shall be no appeal 
from any order passed by a Mamlatdar 
under the Mamlatdar’s Courts Act; but sub- 
cl. ( 2 ) of that section gives revisional powers 
to the Collector. There is no provision in 
the Act for bringing on record the heirs of 
the applicant in a revisional application in 
the event of the applicant dying nor is there 
any provision for the abatement of the re- 
visional application on the death of the ap- 
plicant. In 17 Bom. 645^ Fulton and 
Telang JJ, held that under the provisions 
of the then Mamlatdars* Courts Act (3 Cm] 
of 1876), if a party to a suit pending before 
the Mamlatdars’ Court died the suit abated 
and the heirs of the deceased party could 
not intervene to proceed with the suit; and 
Fulton J. took the view that as the object 
of the Act was to provide speedy and tem- 
porary relief it was thought inexpedient to 
make any provision for the continuance of 
a suit on the death of one of the parties. 
After this decision was given, the Mamlat- 
dars* Courts Act has been amended; and as 
I have just pointed out, sub-cl. (3) of s. 18 
now provides for the continuance of the suit 
on the death of a party to the suit pending 
before the Mamlatdar’s Court. 

The question arises: what is to happen to 
a revisional application pending before a 
Collector when the applicant dies? Does it 
abate? Cr is there any period of limitation 
prescribed for bringing the heirs on record 
in default of which it would abate ? Cr is 
there no limitation at all for the purpose of 
the heirs of the applicant continuing the re- 
visional application? Mr. C. K. Shah for 
the opponent has relied on the Bombay de- 
cision to which I have just referred; but 
that dealt with proceedings in a suit pend- 
ing before the Mamlatdar and it dealt with 
the law as it then existed and which has 
been radically amended now. In any case 
that was not a decision on the question 
which I have to determine in this applica- 
tion. To my mind the provisions of o. 22, 

1. (’93) 17 Bom. 645, Gaopatram Jebhai v. Raa- 
chhod Haribhai. 


A. 1. R. 
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Civil P. C., cannot apply to the revisional in a revision application. The learned Judgel 

proceedings before the Collector. Order 22 fiirther points out that the revising Court 

applies in terms to all suits and appeals, would require a representative of the de- 

The question is whether by reason of S. 141 ceased applicant or opponent in order to- 

of the Code the procedure provided under decide the matter and, therefore, the Court 

O. 22 can be made applicable to these pro- would require a legal representative to be 

ceedings. Their Lordships of the Privy brought on record under S. 151, Civil P. C. 
Council in 22 1 . A. 44^ have laid down that The learned Judge further took the view 

the proceedings spoken of in S. 141 of the that assuming any article of the Limitation 

Code refer only to original matters in the Act applied at all, it would not be Art 177 

nature of suits such as proceedings in pro- but Art. 181 which is the residuary article as^ 

bates, guardianships, and so forth. Now it far as applications are concerned. 

cannot possibly be said that a revisional The learned Assistant Collector took th& 
aiDplication is an original matter in the view — and rightly — that there was no speoi- 
nature of a suit and, therefore, to my mind fic provision under the Mamlatdars* Courts 
o. 22 would not apply to the revisional ap- Act with regard to the abatement of pending 
plication pending before the Collector. I revisional applications before the Collector, 

find that a learned Judge of the Madras But he proceeded on a rather curious reason. 
High Court in A. I. B. 1938 Mad. IIS'* has ing that because the period of one month 
taken the view that o. 22, Hr. 3 and 4, are was given in the case of a party to the suit 
applicable to proceedings under s. 115, Civil dying for the heirs to be brought on record,. 

P. C., and an order passed by the High therefore, a similar time-limit must be im- 

Court on a petition under S. 115 in ignor- posed in the case of a revisional application, 
ance of the fact of death of the petitioner You cannot surely bar litigants* applications 

more than 90 days previously is one made or suits by analogy. The learned Assistant 

without jurisdiction and is a nullity. In Collector then went on to say that as the 
that case the learned Judge took the view application in this case was made nearly 
that O. 22. R. 3, applied to revisional pro. three months after the death of the originsd 

ceedings under S. 115 of the Code and he defendant, the application was time.harred 

also took the view that Art. 176, Limitation and he would not hear the application on its 

Act, applied. With respect to tlie learned merits and rejected the application. Now, 

Judge, he does not seem to have considered in my opinion, the learned Assistant Collec. 

the decision of the Privy Council to which I tor was definitely wrong in coming to the 

have referred, nor did he consider whether conclusion that the limitation for the revi- 

revisional proceedings under s. 115 can be sional application before him was one month, 

called an original matter in the nature of a and he acted with material irregularity in 

suit. In any case it is difficult to see how refusing to e:ceroise his jurisdiction to hear 

Art. 17G, Limitation Act, would apply, the revisional application pending before 

because Art. 176 refers to the legal repre- him on the ground that the application was 

sentative of a deceased plaintiff or of a de- barred by limitation. It was open to him to 

ceased apjiellant; and, in a revisional appli. take the view that under all the oiroum- 
cation, you neither have a plaintiff nor an stances of the case he would not exercise hia 
appellant but only an applicant or a peti- inherent power under S. 161, Civil P. 0,, to 
tioner. To iny mind it seems that the better bring the heirs of the applicant on record 
view is the \iew taken by the Lucknow and that he would not proceed with the ap- 
Court in 15 Luck. 26 .* Radlm Krishna Sri- plication, the applicant being dead. But that 
vastava J. took the view there that o 22, is not what he has done. He has refused to 
Civil P. C,, does not apply to an application hear the application merely because, aocord- 
for substitution of the name of a legal re- ing to him. it is barred by limitation, which, 
presentative in j>lnce of a deceased |>arty in in my opinion, clearly is not. It is to be 
a revision application; and be further held noted that even if one accepts the view of 
that there was no rule oi limitation govern- the Madras High Court in A. 1. R, 1938 Mod; 
ing an aptilication for sul stitution of parties ii6^ that revisional applications fell under 


2. (’95) 17 All. 106 : 22 I. A 44 : 6 Ppf. 626 
(P.C.), Tlmkur Petshftd v. Shaikh Fiikir-ulfth. 

3. (’38) 25 A.LH. imn Mad. 115 : 176 I. C. 344, 
BaBwanjnpiiyuiu v. Hnii nlin^n^yn 

4. (’39) 26 A 1. H. Iti.SH Ondh 277 : 15 Luck. 26: 
184 I. C. bl, Kazim Husain v. I'eurey Lai. 


Art. 176, Limitation Act, even so the appli- 
cant in this case was within time because 
his application was made within three 
months of the date of the death of the ori- 
ginal defendant. I would, therefore, sand 
back this matter to the Assistant Oolleotor 
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to decide whetlier under the circumstances 
of the case be should in his discretion allow 
the petitioners to bring themselves on re- 
cord as the legal representatives of the ori- 
ginal applicant; and if he so decides, to hear 
the revisional application on merits. The 

rule will, therefore, be made absolute with 
costs. 


R.K. 


Ride made absolute^ 


[Case No 54 ] 

A. I. R. (33) 1946 Bombay 203 

SroNE C. J. AND Divatia J. 

Bhikaji Yesioant — Plaintiff 

Appellant 


V. 

Secretarij of State and others — 

Defendants — Respondents. 

Second Appeal .\o. 4y ol 19S6, Decided on 12tb 
February 1945, against decision of Dist. Judge, 
Katnagin, in Appeal No 56 of 1934. 

(a) Bombay Khoti Settlement Act (1 [1] of 
1880), S. 20-Botkhat - Entries in -Civil Court 
cannot inquire whether rent recorded was cor- 
rect. 


The entry in the botkhat made In accordance 
with the Government Resolution cannot be chal- 
lenged in a Civil Court. Such entries are final and 
conclusive and the civil Court has, thereiore, no 
jurisdiction to inquire into the question as to 
whether the amount of rent was correctly recorded 
or not. 206 C 2] 

(b) CivU P. c. (1908), O. 1, R. 8 — Decision 
likely to aifect large number — Rule 8 should 
be resorted to. 


Where a decision would afiect a large number 
of people' and their tenancies, O. 1, R. a should be 
resorted to to avoid delay, [P 204 C 1] 

M, O, Chitale — for Appellant. 


S, G. Pattoardhan, Govt, Pleader\ A. Q 

Desa%\ and T. N, Valavalkar^ for Respon- 

dents Nos. 1; 2 to 10. 12, 13, 14, 16, 17 (1), 

18, 19, 21, 24 to 30, 34 to 36, 3w and 39; and 

40 to 42, 44, 45, 47 to 50, 62 and 53, respec- 
tively. ^ 


Divatia J — This is an appeal by the plain- 
tiff, who is one of the khots of the village of 
Salaste in the Katnagin Dis^trict He sought 
for a declaration that the Government Re- 
solution NO. 1394/24 of 29th November 1929, 
and the entries made in the botkhat in 
accordance with that resolution are illegal 
and unjust. He prayed for the cancellation 
of the entries and a declaration that the 
occupancy tenants are liable to pay rent at 
two and a quarter times the assessment. 
The contending defendants were the occu- 
pancy tenants of the village and the remain- 
ing defendants sided with the plaintiff as 
they were all khots having a common in- 
terest. The main point in the case was 
whether the entry in the botkhat made in 


accordance with the Government Resolution 
of 1929 can be challenged by the plaintiff in 
this suit. Both the lower Couits have held 
that under S. 20, Khoti Settlement Act, ISSO, 
such entries are final and conclusive andi 
that the civil Court has, therefore, no juris-l 
diction to enquire into the question as to| 
whether the amount of rent was correctly! 
recorded or not. The lower Courts havQi 
found upon the evidence that Mr. Madan,' 
the Assistant Collector, in 1927 had fixed the 
rent of the occupancy tenants at two and a 
quarter times the assessm^bt. No entry was 
made in the settlement register in terms of 
the order. Later on the Assistant Collector 
Mr. Willis also passed a decision by which 
the rent was to be increased at three times 
the assessment. But the finding of the lower 
appellate Court on that point is that that 
order of Mr. Willis was never carried into 
effect and that it was conceded on behalf of 
the plaintiff-appellant that Mr. Willis dispos- 
ed of the tenants’ petition for commutation 
for failure to reach a satisfactory conclu- 
sion. The learned appellate Judge further 
found that no entries were made in the 
settlement register or botkhat, as it is called 
ID accordance with the decision of Mr. Willis.’ 
He. therefore, held that by virtue of the 
provisions of Ss. 17 and 20 read together 
the entry was conclusive and the suit w'as 
barred on that ground. That decision is 
sought to be challenged in this appeal on 
the ground that there are extracts in the 
botkhat containing the orders passed by 
Mr. Madan as well as Mr. Willis. But the 
answer to that contention is that these 
extracts are not entries in the botkhat. They 
are part of what might be called a roznama 
or the diary of the case, but the actual 
entries are contained in Ex. 40 (3) and they 
contain the entries made in 1929. It is these 
entries that are conclusive and not any 
prior decision, which might not have been 
put into effect. In my opinion, therefore, 
the appellant has failed to show that the 
decision of Mr. Willis is an entry by itself. 
Even assuming that an entry might have 
been made at one time in accordance with 
that decision, if it is subsequently changed, 
then the changed entry becomes final and 
conclusive under s. 20 of the Act. The deci 
Sion of the lower Court that the entries can- 
not be eha lenged in a civil Court is correct. 
The appeal is dismissed with costs. 

Stone C. J. — I agree. I desire to observe 
that in this case the judgment in the 
appellate Court below was given as long 
ago as 9th September 1935, so that for 
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jover nine years and five months that 
decision, which affects a large number of 
Jpeople and their tenancies, could not be 
itreated as conclusive. That is a very shock- 
ing state of affairs. It is a hardship on the 
public which this Court will do its best to 
alleviate. Now the reason for it is that over 
50 persons were made defendants to this suit 
and the result of deaths and difficulties of 
service have in fact accounted in a large 
measure to the delay. This case, in my opi- 
nion, was clearly one in which the provisions 
of 0. 1, R. 8, ought to have been resorted to. 
That rule says as follows : 

“Where there are numerous persons having the 
same interest in one suit, one or more of such per- 
sons may, with the permission of the Court, sue or 
be sued, or may defend, in such suit, on behalf of 
or for the benefit of all persons so interested.” 

Now the dispute in this case was as to 
whether Government were right in altering 
an assessment or whether what Government 
did was in effect ultra vires. It is quite 
clear in my opinion that the khots on the 
one hand and the tenants on the other could 
have been represented in these proceedings 
by a single representative and that applica- 
tion to the Court under o. 1, R. 8, ought to 
have been made. 


Divatia J. — I express my concurrence 
with the view of the learned Chief Justice 
about the desirability of resorting to the 
provisions of 0. 1 R. 8, Civil P. C., in cases 
of this type. 


Per Curia 


11 


— Appeal dismissed with 


costs of all parties. 


R.K. 


Appeal dismissed. 


[Case No. 65.] 

A. 1. R. (33) 1946 Bombay 204 

Divatia and Sen JJ. 


Ajinapurjiahai Oopal — Plaintiff 

Appellant 


V. 

Qovernment of Bombay — Defendant 

Bespondent. 

Second Appeal No. 9 of 1943, Decided on 24th 
January 1945, from decision of Asst. Judge, Nnsik, 
in Appeal No. 94 of 1940. 

Bombay Irrigation Act (7 [VII] of 1879), S. 5 
— Agrahar Dharmadaya Inam— Grant of village 
including water — River flowing along village 

— Government levying cess under S. 5 

Inamdar cannot claim from Government the 
cess — Grant, Inam. 

A grant of a village by the Government to the 
inamdars together with jahagir, mokasa, sardesh- 
mukhi, babatis and together with all taxes and 
cesses, all rules and regulations, the present and 
future cesses, waters, trees, stones, mines and 
buried treasures, eto,, (but exclusive of the bakdar’s 
and inamdar’s duos), in inam as AgraharDbarma- 


daya does not include the full proprietary rights to 
the flowing water on the bed of the river flowing 
by the side of such village. The inamdars become 
the grantee of the village, and incidentally under 
the law, of half of the river bed adjoining the 
village, and in that capacity entitled to the reason- 
able use of the flowing water in the river. The 
inamdar cannot claim that the water rate levied 
by the Government belongs to him and not the 
Government: (1851) 6 Ex. 353 and (’32) 19 A.I.R. 
1932 P. C. 46, Ref. [P 205 C 2; P 206 C 2; 

P 207 0 1 ] 

II. C. Coyajee, L. P. Pendse and A. 0. Koitoal 

— for Appellant. 

S. G. Patwardhari, Asst. Govt. Pleader — 

— for Bespondent. 

Divatia J. — This appeal arises in a suit 
filed by the plaintiff-appellant for a declara- 
tion that she as the widow of one of the 
inamdars of the village of PimpalgaonGaru- 
deshwar had got the right to have all the 
income, from whatever source, recovered 
by the Government, and by virtue of that 
right she sued to recover certain taxes levied 
by the Government from a company, called 
A. B. Godrej & Co., for six years from 1932 
to 1938. The plaintiff had filed this suit in a 
representative capacity on behalf of herself 
as well as all the other inamdars of that 
village, claiming under a common grant of 
the Peshwas in 1764. Her case in substance 
was that this village was granted to the 
plaintiff's ancestor as a hereditary jahagir 
inam, that the British Government continued 
the same in 1833 under a sanad by which on 
the payment of a fixed sum of about Rs. 93 
all the rights which the inamdars enjoyed in 
the village were continued, that the. village 
was situated on the bank of the river Goda- 
vari and that the water of the river was also 
granted under the sanad. In 1926 the Godrej 
Company purchased some lands in the village 
and put up a pump for drawing the flowing 
water of the river for use in their factory. 
The Government levied certain water charges 
from the company under the provisions of 
the Bombay Irrigation Act. The plaintiff's 
case was that under the sanad the right to 
the water was granted to the inamdars with 
the result that all cesses levied in the village 
belong to the inamdars and that although 
the water tax under the Irrigation Act was 
payable by the company to the Government 
and not to the inamdars, the latter had the 
right to recover it from the Government on 
the ground that the waters of the river in 
the village belong to them. The present suit, 
it appears, is a sequel to a previous litiga- 
tion consisting of two suits. One of them, 
No. 319 of 1930, was filed by the present 
plaintiff against the Godrej (Company for 
claiming the amount of the water tax and 
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for an injunction that the company should 
not pay the same to the Government, There- 
after, in 1931 the Godrej Company filed an 
interpleader suit against the plaintiff as well 
as the Government with a view to decide as 
to who was entitled to the water tax. It was 
ultimately held by this Court that the water 
tax was properly payable by the Godrej 
Company to the Government, but it was not 
necessary to decide any question- between 
the plaintiff and the Government inter se 
in that litigation because the Government 
was not a party to the suit filed by the plain- 
tiff. That point, therefore, was left open. It 
was for that reason that the present suit was 
filed in 1938 after the termination of that 
litigation. It may be noted that the plaintiff 
accepts in this suit the right of the Govern- 
ment to impose water rate on any terms it 
likes. All that she contends is that whatever 
amount is levied by the Government by way 
of water rate from the riparian owner must 
be paid to the inamdars if it is levied for the 
use of the water on the lands belonging to 
them. 

The defence of the Government was, 
among other things such as want of proper 
notice under S. 80 and the suit being time- 
barred, that the jahagirdars were not the 
owners of the flowing waters of the river 
Godavari, which passed by one of the sides 
of the village of Pimpalgaon, and even 
assuming that the water belonged to them, 
the plaintiff had no right to levy any cess 
from the riparian owners using the same 
or to recover it from the Government. It 
was further urged that the right of the 
jahagirdars over the river water, even if it 
be assumed to exist before, was extinguished 
by the Government Resolution of I7th 
February 1913, by which s. 5, Bombay Irriga- 
tion Act, was made applicable to that part 
of the river Godavari which passed by the 
side of this village, that as a result of the 
notification the water rate was leviable by 
the Government and the inamdars had no 
right whatever either to levy any rate for 
themselves or to demand that the amount 
levied by the Government should be paid 
over to them. 

The only material point so far as this 
appeal is concerned is whether the jahagir- 
dars were the owners of the river water and 
as such entitled to the relief sought. The 
lower appellate Court decided that the plain- 
tiff was not entitled to recover the watar 
rate imposed by the Government under the 
Bombay Irrigation Act. It held that al- 
though the jahagirdars were the owners of 


the river water, they were not entitled to 
the declaration sought because S. 5, Irriga- 
tion Act, was validly applied to the waters 
flowing in the river, and that thereafter the 
inamdars lost all the rights which they had 
in the water of the river. The answer to the 
question raised in this appeal really depends 
on the construction of the sanad granted to 
the plaintiff’s ancestor. Mr. Coyajee on be- 
half of the plaintiff-appellant has exhaus- 
tively argued this appeal on the various 
grounds raised by him, viz., that the sanad 
makes a grant of the village including the 
river bed and the waters flowing on it, that 
the same has been continued by the British 
Government with the rights to levy all 
future cesses connected with it, and that the 
water rate falls under the class of cesses 
stated in the sanad. He has further conten- 
ded that even assuming that a notification 
under s. 5, Irrigation Act, can be validly 
promulgated with regard to the portion of 
the river flowing by the side of this village, 
that does not necessarily mean that the 
inamdars are deprived of the rights to the 
water which they had under the sanad. It 
is also urged that the provisions about com- 
pensation in S. 31 and the subsequent sections 
apply only to such riparian owners as are 
not the owners of the lands in the village, 
but that they cannot apply to the inamdars 
to whom the village itself had been granted 
by the sanad. On the other hand, the pro- 
vision about the levy of the water rate, 
instead of causing any harm to the inam- 
dars, is beneficial to them because those 
water rates which are levied by the Govern- 
ment are for the benefit of the inamdars to 
whom they are to be paid. 

In order to ai^preciate this point it is 
necessary to deal with the terms of the 
sanad. Under the operative part of the, 
sanad it makes a grant to the inamdars of 
“the village of Mouje Pimpalgaon Garude- 
shwar together with jahagir, mokasa, sar- 
deshmukhi, babatis and together with all 
taxes and cesses, all rules and regulations, 
the present and future cesses, waters, trees, 
stones, ^ines and buried treasures, etc. (but 
exclusive of the hakdar’s and inamdar^s 
dues), in inam as Agrahar Dharmadaya.” 

If this sanad be construed as a grant not 
only of the river bed adjoining the village 
but also of the full proprietary rights to the 
flowing water on that bed, the question as 
to whether those rights had bean and could 
be curtailed by the notification under S. 5 
would survive, but if the sanad be construed 
as a grant of the village inchrding the soil 
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but not including the flowing waters on the 
bed of the river passing by it, no other 
question would Temain, because in that case 
the Government as the owner of the running 
water of the river would be fully entitled 
not only to levy but to retain all the water 
rates imposed under the Irrigation Act. 

The river Godavari is not passing through 
this village but it is running by the side of 
it. There is no mention whatever of the 
river and any rights appertaining thereto 
in the sanad. All that is stated is that the 
village is granted together with waters, trees, 
etc. The word for water is jala ( and, in 
ray opinion, it is impossible to construe this 
expression as including the flowing waters 
of the river passing by the side of this 
village. It only applies to wells, ponds and 
i)Ool3 in the village. Even the bed of the 
river, over which the water is passing, is not 
mentioned in the sanad. It is only under 
the common law right that a person would 
get the ownership of the river bed, either 
half or whole, according as the lands are 
situated on one or both banks of the river. 
In this case the inamdars’ lands are situated 
only on one side of the river. Even so, it 
cannot bo said that under the common law 
the plaintiff inamdar was made the absolute 
proprietor of the flowing waters on the river- 
bed. The law as summarized in Coulson 
and Forbes on Waters, 5th Edn., pages 115 
and llG is as follows : 

“The light to have a stream flow in its natural 
state without diminution or alteration, is an incident 
of property in the land through which it passes; but 
flowing water is puhlici juris, not in the sense that 
it is bonu77i vacatis. to which the first ocoupant 
may acrjuiro an csclusivo right, but that it is public 
and common in this sense only, that all may rea- 
sonably use it who have a right of access to it, and 
that none can have any property in the water itself 
except in the particular portion which he may 
choose to abstract from the stream and take into 
his possession, and that during the time of ^bis 
possession only. But each proprietor has the right 
to the usufruct of the stream which flows through 
hi.s land,” 

This statement of law is emiuoiated in 
(l86i) c Ex. 353.^ Theii' Lordships of the 
Privy Council have also discussed the law 
about riparian owmership in 65 uad.||B‘^ and 
have observed at p. 275 as follows : 

Running water at common law, though many 
people may have the right to take and use it, be- 
longs in a river to no one. It passes on and suooes- 
sivo people have rights in regard to it. So that 
literally no ‘river’ could belong to the Government 
unless it was a river which from the source to the 

L (1851) 6 Ex. 353 : *20 Ij. J Ex. 312 ; 17 L. T. 
(O.S ) 79, Erabrey v. Owen. 

2. (’32) 19 A I.H. 1932 P. C. 4G : 65 Mad. 2G8 : 
59 I. A. 56 ; 136 I. C. 413 (P, C.), Secretary of 

State V. Subbaravudu. 
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sea was within Government lands, or tidal and 
navigable so that it was always Government 
property.” 

The law as summarized in Halsbury’s 
Laws of England, Hailsham Edition, vol. Il, 

at p. 351, is as follows : 

“The grant of a watercourse does not mean the 
grant of the water itself. It may mean any one of 
three things, namely, a grant of the casement or 
the right to the running of water, or a grant of the 
channel-pipe or drain which contains the water or 
a grant of the land over which the water flows. 
The moaning in the case of each particular grant 
is to be drawn from the context, and if there is no 
context from which the meaning can be gathered 
the word ‘watercourse’ prima facie means an 
easement.” 

It was held in 6 Bom. H. O. R. (A 0.) 191^ 
that in construing grants by former Govern- 
ments, the rule of English law as to the 
construction of grants to a subject by the 
Crown is the correct rule to be applied by 
the Courts in India. That being so. the ques- 
tion is whether it can be said that the plain- 
tiff’s ancestor had been expressly granted 
absolute proprietary rights in the flowing 
waters of the river passing by the side of the 
village. In my opinion, there is no doubt 
that uuder no construction, either express or 
implied, of the terms of the sanad can it be 
said that any such right has been granted 
to the inamdar. Mr. Coyajee relied on S. 37, 
Land Revenue Code, and contended that 
standing and flowing water is also included 
among the properties which may bo vested 
in an individual or aggregate of individuals. 
That no doubt is so. Even rivers, streams, 
nallas, lakes, tanks, etc., can conceivably be 
of the private ownership of individuals, but 
it is expressly stated in that section that it is 
for the individual to prove that it has so 
become his property. So long as it is not 
proved that the running water of the river 
by the side of this village had become of the 
ownemliip of the inamdar, it must be taken 
that it continues to be the property of the 
Government. I have no doubt that the Peshwa 
Governinentdid notintend to confer absolute 
proprietary rights in the flowing^ waters of the 
river on the inamdars, because the water of 
the river was to be used not simply by the 
inamdars of this village but by all persona 
in the villages which are situated either on 
or near the banks of the river. It is for that 
reason that this right is regai'ded in the 
nature of an easement unless there is an 
express proprietary grant of the same. All 
that can be said, therefore, is that by virtue 
of the sanad the plaintiff’s ancestor became 
t he grantee of the village and incidentally 

3. ('69) 6 Bom H.G.H. (A 0 ) 191, Yaman Janar- 

dan Jo3hi v. Collector of Thaua. 
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under the law, o£ half of the river bed ad- 
joining the village, and in that capacity en- 
titled to the reasonable use of the flowing 
water in the river. The inamdar cannot 
jclaim that the water rate levied by the 
iGovernment belongs to him and not the 
Government. It is not the plaintiff’s case 
that as the whole of the village including 
the river-bed and the running water has 
been granted to her, she alone is entitled to 
levy any water rate which she likes from 
the persons occupying her land. That would 
have been a logical argument on her con- 
tention that the proprietary right to the 
river-bed and the water running on it had 
vested in her. She concedes, and has got to 
concede on account of the result of the pre- 
vious litigation, that the Government has 
the right to impose any rate which it thinks 
proper for the use of the water including 
water running on her own river bed. That 
concession itself demolishes her ease of 
ownership of water. In my opinion, the 
inamdar’s right cannot be higher than the 
right of a riparian owner to the reasonable 
use of water. That being so, no other ques- 
tion survives, and it must be held that the 
water rate levied by the Government be- 
longs absolutely to the Government and 
not to the plaintiff. 

It is not necessary to refer to the deci- 
sions of the Madras High Court relied on 
by the appellant in connexion with the 
rights of zamindars because it appears that 
in the Madras Irrigation Cess Act of 1865 
there is a special proviso to s. 1 under 
which there may be an engagement between 
the zamindar or inamdar on the one hand 
and the Government on the other with re- 
gard to the levy of irrigation fees. The 
question arising there was whether the 
inamdar was bound to pay the water rate 
with regard to the use of water in his own 
land. The question in the present case is 
entirely different. It is not the alleged right 
of the inamdar not to pay any water rate 
to the Government but the alleged right to 
recover the water rate levied by the Govern- 
ment from persons using the water. Section 
5, Bombay Irrigation Act, clearly empowers 
the Government to declare any river as a 
canal, and that being so, all the provisions 
with regard to compensation under s. 31 
and others would apply to all riparian 
owners, and therefore, to the plaintiff also. 

In the result the decree of the lower 
Court is confirmed and the appeal is dis. 
missed with costs. 

R.K. 
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Second Appeal No. 268 of 1943, Decided on 
24th November 1944, against decision of Assistant 
Judge. Dharwar, in Appeal No. 235 of 1941. 

(a) Practice — New point — Point of law. 

A point of la'v which docs not depend upon 
taking any new evidence can be allowed to be raised 
in sec nd appeal. [P 208 C 2] 

(b) Transfer of Property Act (1882), S. 52 

Maintenance proceedings — S. 52 can apply 

Lis continues even after decree — If charge is 
created property can be sold in execution — No 
separate suit is necessary. 

An alienation during the pendency of proceed- 
ings for maintenance in which certain properties 
are sought to be charged can come within S. 52 : 
(’40) 27 A.I.R. 1940 Bom. 395 and (’44j 31 A.I.R. 
1944 Bom. 191, Foil. [P 209 C 1] 

The doctrine of lis pendens applies to mainten- 
ance actions. In a maintenance suit the decree 
does not terminate the litigation, but the lis conti- 
nues even after the decree, and the transfer of the 
property, the subject-matter of the suit, executed 
by the judgment-debtor after the decree in the 
suit is affected by lis pendens : (’35) 22 A. I. R. 
1935 Mad. 867 ; (’38) 25 A. I. R. 1938 Nog. 129 
and (*19) 6 A. I. R. 1919 Bom. 56, Rel. on. 

[P 209 C 1, 2] 

It is immaterial that there is no specific provi- 
sion in the decree that the properties are to bo 
sold in its execution if the money be not paid. If 
the decree does create a charge on the properties, 
the decree-holder has the right to bring the charged 
properties to sale in execution proceedings and it 
is not necessary to file a separate suit for enforcing 
the charge. [P 209 C 2] 

(c) Transfer of Property Act (1882), S. 52 — 
Award — Private — Maintenance charged on 
property — Lis begins with application to file 
award and continues till satisfaction of main- 
tenance decree or its satisfaction becomes un- 
obtainable. 

When a private award creates a charge foe 
maintenance, the presentation of the application to 
file the award must be regarded as a plaint for 
creating a charge over the suit properties and it 
would stand on the same footing as a plaint in an 
ordinary maintenance suit where a charge is 
sought to be created. It is not, therefore, necessary 
to consider as to whether in any case the charge 
does not begin from the date of the award decree. 
The hs commences with the application to take n 
decree in terms of the award. Once the lis begins 
to operate it will continue till the final satisfaction 
of the maintenance decree or till its satisfaction 
becomes unobtainable by reason of the bar of limi- 
tation : 4 Bom. 34, Rel. on.[F 210 C 2; P 211 C 1] 

S. B. Jathar — for Appellant. 

S, H. Belavadi — for Respondent. 

Divatia J. — This is an appeal by fche 
defendant in a suit for a declaration that 
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the suit pi’opei’fcies were not liable for satis- 
faction of the decree xmssed in the defen- 
dant’s favour in Suit No. 77 of 1928 and for 
a permanent injunction restraining the de- 
fendant from proceeding against the suit 
properties in execution of the decree. The 
facts which led to the litigation are shortly 
these. There were three brothers Bashet- 
teppa, Chinnappa and Shidlingappa. The last 
one is dead and his widow is the defendant. 
The three brothers formed a joint Hindu 
family. On 3rd March 1928, the defendant 
filed an application in the nature of a suit 
to take a decree in terms of a private award 
between herself and the two brothers of her 
husband. In the award it was directed that 
the plaintiff therein was entitled to receive 
ns. 66 ]:)er year as her maintenance from 
the two brothers and the amount of main- 
tenance was fixed upon three specified family 
lands on which a charge was created for 
the same. A decree was passed in terms of 
the award on 31st March 1938, in that pro- 
ceeding which was registered as suit No. 77 
of 1928. 

The plaintiff’s father had purchased the 
three properties which were charged under 
the award decree from the two brothers on 
3rd December 1935, for Rs. 5000. Out of that 
amount, Rs. 4000 were paid to a person who 
held a prior mortgage on these lands for 
Re. 3500. The present defendant had filed a 
darkhast, No. 653 of 1939, presumably the 
first darkhast, to execute her maintenance 
decree against the three charged lands. The 
plaintiff interceded in the execution pro- 
ceedings and claimed that ho had become 
the owner of the lands. Tliat objection 
seems to have been overruled, with the 
result that the plaintiff filed the present suit 

for the declaration and injunction mentioned 

above. His case was that he was a bona 
fide purchaser for value without notice of 
the alleged charge of the defendant on the 
suit properties. The defendant’s contention 
was that the plaintiff’s sale-deed was hollow 
and that the plaintiff’s father was not a 
bona fide purchaser because he w^as well, 
acquainted with the family of her husband’s 
brothers. The learned trial Judge decided 
the suit against the plaintiff on the ground 
that it was not proved that his father was a 
bona fide purchaser for value without notice 
and that it was not proved that the pur- 
chase was free from the maintenance charge 
in favour of the defendant. The suit was 
accordingly dismissed. On appeal by the 
plaintiff, the Assistant Judge hold that the 
plaintiff's father was a bona fide purchaser 
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for value without notice of the charge and 
that, therefore, the suit lands were not liable 
to be sold in execution of the defendant’^ 
decree. He based his decision on the ground 
that the defendant was only a charge-holder 
of the suit lands and that charge, under 
S. 100, T. P. Act, 1882, could not be availed 
of against the person who purchased the 
lands without any notice of it. The learned 
Judge relied on a decision of the Oudh 
Court in A. I. R. 1937 Oudh 217^ in which it 
was held that there was no difference in 
principle between a charge created by & 
decree and one created by a contract, and 
that the charge in the present case was gov- 
erned by S. ICO, T. P. Act. This second appeal 
is filed by the defendant against the decreo 
allowing the plaintiff's appeal. 

]\Ir. Jathar for the appellant has based 
bis argument on a point of law which was 
not urged in the two low'er Courts, but we 
have heard him as it is a point of law 
which does not depend upon taking any new 
evidence. The point urged by him is that 
the sale in favour of the plaintiff’s father 
was affected by Us pe7idens inasmuch as 
at the date of the sale the maintenance 
decree obtained by the defendant was en- 
forceable against the judgment-debtors from 
whom the plaintiff’s father had purchased 
the properties, and that, therefore, under 
S. 62, T. P. Act, the plaintiff cannot dispute 
the defendant's right created under her 
decree. It is further contended that if the 
plaintiff's right is barred by Its pendens, 
then it does not matter whether the pur- 
chase by his father was wfith or without 
notice of the defendant's charge. It is, how- 
ever, urged that the finding of the lower 
Court that the plaintiff’s father had no 
notice of the charge is erroneous. With 
regard to the latter point, we are of opinion 
that there is no error of law in the finding 
made by the lower appellate Court. It is 
held that the plaintiff’s father inquired from 
the brothers os to why the property ■was 
being sold and he found that a mortgage in 
favour of the Dharwar Bank was to be 
satisfied. It is true that he knew the two 
brothers for some years prior to the sale, 
but it does not appear that the defendant 
was living with the two brothers and that 
there is nothing to show that the plaintiff’s 
father was put xipon his inquiry as to whe- 
ther any charge was created on the proper- 
ties for the defendant’s maintenance. That 

1. (’37) 24 A. I. R. 1937 Oudh. 217 : 13 Luok 101 
: 166 I. 0. 662 (F B), Mt. Indrani v, Maharaja 
Narain. 
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being so, we think that the lower appellate 
Court was right in holding that the plaintiff’s 
father had no notice of the defendant’s 
charge. 

The only point that remains is whether 
the plaintiff’s sale is affected by 
There is no doubt that an alienation during 
the pendency of proceedings for mainten- 
ance in which certain properties are sought 
to be charged can come within S. 52 , Trans- 
fer of Property Act, The recent decisions in 
41 Bom. L. E. 815^ affirmed in 42 Bom. L. B. 
883^ and 46 Bom. L.E. 358^ clearly establish 
that proposition. In the present case, the 
sale to the plaintiff’s father was not during 
the pendency of the suit itself, but it was 
made after the award decree was passed 
and the question, therefore, is whether the 
doctrine of Us pendens would apply to an 
alienation or transfer made after the decree 
is passed in a maintenance suit, and, 
secondly, whether it would apply if the 
decree is not an ordinary decree, but a 
decree passed on an award in a private arbi- 
tration. For the purpose of the first point, 
Mr. Jathar relies upon the explanation to 
S. 52, Transfer of Property Act. Under that 
section, the Us once started from the date of 
the presentation of the plaint or the institu- 
tion of the proceedings would continue till 
the complete satisfaction or discharge of the 
decree or the time when such satisfaction or 
discharge has become unobtainable by rea- 
son of the expiration of the period of limi- 
tation. In the present case, the decree is one 
for the payment of Es. 66 every year and 
the charged properties are available in exe- 
cution of that decree so long as it is 
enforceable. We think that such a mainte- 
nance decree does come under the explana. 
tion to s. 52, with the result that the Us 
would continue till the decree is either 

completely executed or its execution becomes 
unobtainable. 

A decision of the Madras High Court in 
59 Mad. 101 ® takes the same view. It is held 
there that the doctrine of Us pendens applies 
to maintenance actions. In a maintenance 
smt the decree does not terminate the liti- 
gation, but the Us continues even after the 

2. (*39) 26 A.I.E. 1939 Bom. 403 : 185 I. C. 81 : 

41 Bom. L. E. 815, Gangabai v. Pagubai. 

3 . (’40) 27 A.I.B, 1940 Bom. 395 : I.L.E. (1941) 
Bom. 1: 42 Bom. L.E. 883: 192 I.C. 257, Gangu- 
bai V. Pagubai. 

4 . (’44) 31 A.I.E. 1944 Bom. 191 : I.L.E. (1944) 
Bom. 274 : 46 Bom. L. E. 358, Eamchandi’a 
Gururao v. Kamalabai Sarathi. 

5 . (’35) 22 A.I.E. 1935 Mad. 867 : 59 Mad. 101 : 
168 I.C. 778, Bamasami Pillai v. Trichinopoly 
Co-operative Credit Bank Ltd. 


Bombay 209 

decree, and the mortgage of the property,! 
the subject-matter of the suit, executed by 
the judgment-debtor after the decree in the 
suit is affected by Us pendens. The Nagpur 
High Court has also held to the same effect:' 
A.I.E. 1938 Nag, 129.® It is true the decision 
in that case is based not so much upon the 
principle of Us pendens as upon estoppel 
by record, but, in our opinion, there is no 
reason why it cannot be governed by the 
former principle. It is, however, contended 
by Mr. Belavadi on behalf of the respon- 
dent that the case does not come under S. 52 
at all, firstly, because the decree is really a 
maintenance decree in which a charge on 
certain properties is declared, and, secondly, 
there is no specific provision in the decree 
that the properties are to be sold in its 
execution if the money was not paid. It ist 
true that the decree does not state specifi-l 
cally that on the failure of the judgment- 
debtors to pay the amount the decree was! 
to be executed by sale of the charged pro-i 
perties. But it does create a charge on the 
properties and, as held by our Court in 43 
Bom. 631,^ where the decree created a charge 
on certain immovable properties of the 
defendant in a money decree, the plaintiff 
had the right to bring the charged properties 
to sale in execution proceedings and that it 
was not necessary to file a separate suit for 
enforcing the charge. 

There is no doubt, therefore, that even if 
the decree merely declared a charge on the 
property, it was executable as against the 
charged properties, and that, therefore, the 
properties were affected by the decree. It . 
has also been so held by the Nagpur High 
Court in A. I. E. 1940 Nag. 163.^ But tL 
more serious objection urged by Mr. Belavadi 
against Mr. Jathar’s contention is that the 
present decree is an award decree outside 
the Court, and that, therefore, the doctrine 
of Us pendens cannot apply to it especially 
when at the date when the properties were 
sold to the plaintiff’s father in 1935 there 
was no application for execution of the 
award decree pending in any Court. The 
argument is that there was no regular suit 
before the Court, but only an application by 
the parties to take a decree in terms of the 
award. It is urged th at there is nothing to 

^(’38) 25 A.I.R. 1938 Nag. 129 : I.L.B. (1938) 

Nag. 431 : 172 I.C. 949, Ahsan Hussain Abdul 
All V. Mama. 

7 . (’19) 6 A.I.E. 1919 Bom. o6 : 43 Bom. 631 : 

51 I. C. 929, Ambalal Bapubhai v. Naravan 
Tatyaba. 

8. (*40) 27 AJ.R. 1940 Nag. 163 : I. L. E. (1941) 
Nag. 513 : 194 I.C. 861, Ghasiram v, Kundanbai, 


Kallawa V. Paeappa (Divatia J.) 


210 Bombay 

show oil the record that there was a dispute 
between the parties about any charge to be 
made for the defendant’s maintenance, and 
that, therefore, there was no commencement 
of the Us at the time when the application 
to file the award was made. Secondly, even 
if the charge was embodied in the award 
decree, no application to execute the decree 
was tiled till 1939, and that was after tho 
sale to the plaintiff’s father. The result, 
therefore, was that in 1935 when the property 
was sold there was no pendency of any pro- 
ceeding in which any right to immovable 
property was directly and specifically in 
question. Now, it is true that there is nothing 
to show that there was any dispute about 
the properties to be charged between the de- 
fendant and the persons against whom she 
claimed maintenance. All that wo know is 
that an award was obtained in which the 
suit properties were charged and a decree 
was taken in terms of the award. There is, 
however, no difference between a plaint in a 
maintenance suit in which there is a prayer 
to charge any family property for the amount 
of maintenance to bo decreed and a case 
where an application is made to file a pri- 
vate award where a charge for maintenance 
on certain lands was created. In the former 
case it is clear, and it is also conceded, that 
the Us will begin to run from the date when 
the plaint was filed, but it is contended that 
in the latter case tho lis cannot begin to run, 
firstly, because there was no immovable 
property directly and specifically in question, 
and, secondly, there was no pendency of any 
suit or proceeding at that time. There are 
two decisions which support Mr. Bolawadi’s 
contention : A.I.R. 1913 oudh 851® and A.I.R. 
1910 Nag, 8.'® It is held in the former case 
that where the property is never the subject 
of a contest nor is the charge on it, and the 
only dispute is about a sum of money and 
the parties eventually agree upon a mode of 
satisfaction which is never in contest and 
never in dispute the doctrine of lis pendens 
does not apply. There also it was a case of 
a private award and it was held that the 
making of the application to file the award 
did not start the lis because the only ques- 
tions which the Court had to decide on that 
application were whether the matter had 
been referred to arbitration, whether the 
award had been made thereon and whether 
there was any ground for remitting it under 

9. (’13) 30 A. I. R. 1943 Oudh 351 : 19 Luck 1 : 
210 I.C. 320 (F.B), Abdul OhaCfar v. Ishtinq Ali. 

10. (’10) 27 A. I. R. 1940 Nag. 8 : 188 I. C. 23, 
Badridas Lalcband v. Prntapgir. 
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para. 11 or set it aside under para. 16. The 
Nagpur case also laid down the same princi- 
ple although it was not a case of an award. 
On the other hand, we have a decision of 
our Court in 4 Bom. 81.^^ In that case there 
was also a private award and a decree was 
passed according to that award. It was 
directed in the award that the plaintiff had 
a right to sell certain mortgaged properties 
in satisfaction of the debt. The award was 
presented on 23rd January 1874, and was 
filed on 23rd February 1874. Meanwhile on 
14th February 1874, the property was attach- 
ed in execution of a decree obtained by a 
creditor of the mortgagors and on 16th April 
1874 it was sold and purchased by the de- 
fendant. It was held that the presentation 
in Court of the award obtained by the plain- 
tiff was equivalent to tho presentation of a 
plaint for the specific performance of the 
contract of mortgage and the proceedings 
consequent thereon constituted lis pendens 
during which a mere money decree-holder 
could not, by any proceedings which he 
might take, defeat the object of the plain- 
tiff’s application to the Court to file his 
award. This is a case decided before the 
Transfer of Property Act was enacted, but 
S. 52 merely declared what was already the 
law before the passing of the Transfer of 
Property Act as observed in Mulla’s Transfer 
of Property Act at p. 219. We are clearly 
of the opinion that the principle of this case 
applies to the facts of the present case. Just 
as the application to file the award was re- 
garded as equivalent to the presentation of 
the plaint for specific performance of the 
mortgage, so here the presentation of the ap- 
plication to file tho award must be regarded! 
as a plaint for creating a charge over thel 
suit properties and it would stand on thel 
same footing as a plaint in an ordinary 
maintenance suit whore a charge was sought 
to be created. It is not, therelore, necessary 
to consider as to whether in any case the 
charge does not begin from the date of the 
award decree. On that point there is an 
authority of the Madras High Court in 
A.I.R. 1936 Mod. 589'^ that lis pendens ope- 
rates from the decree in any case. We 
think that on the principle laid down in 
4 Bom. 34,^^ it must bo held that tho lis 
commenced with the defendant’s application 
to take a decree in terms of tho award. Once 
tho lis begins to operate it will continue till 

11. (’79) 4 Bom. 34, PranjiYan GoTardhandos v. 

Baja. 

12. (’36) 23 A.I.R. 1936 Mad. 689 : 165 I. C. 453, 

Jagannath v. Ramchaudra. 
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fche final satisfaction of the maintenance de- 
cree or till its satisfaction becomes unobtain- 
able by reason of the bar of limitation. In 
1935 when the alienation in suit was effected 
the maintenance decree was alive and, 
therefore, the alienation comts within the bar 
of lis pendens. As a result the defendant 
appellant is entitled to succeed. 

The appeal is allowed, the decree of the 
lower appellate Court is set aside, the decree 
of the trial Court is restored and the plain- 
tiff’s suit dismissed. The appellant will be 
entitled to her costs in this Court and in 
the lower appellate Court. Each party will 
bear its own costs in the trial Court. 

it.K. Appeal allowed. 
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Lokctr and Weston JJ. 
Kaikhushroo Tantra — Defendant — 

Appellant 



Meherbai Tantra — Plaintiff 

Respondent. 

First Appeal No. 144 of 1943, Decided on 17tb 
November 1944, against decsion of N J. Wadia J., 
in Farsi Matrimonial Suit No. 10 of 1942. 

Parsi Marriage and Divorce Act (1936), S. 32 

— Desertion by husband — Subsequent visits 
to wife not as husband but as boarder— Matri- 
monial relations are not revived and desertion 
does not end. 

When the husband quarrelled with his wife and 
deserted her by leaving the house with his kit, the 
mere fact that he subsequently used to visit his 
wife’s place for a specitio purpose, not as her hus- 
band but merely as a boarder, does not indicate 
that he had revived the matrimonial relations and 
that the desertion which had commenced had come 
to an end : (1923) P. 18, Rel. on ; (1864) 164 E. R. 
1388, Ref . [p 212 C 1] 

A. tT . Pomiawala — for Appellant. 

J. P. Dastur and A. A. Adarlcar 

for Respondent. 

liOkuF J. — This is an appeal undei* 
S. 47, Parsi Marriage and Divorce Acfc, 1936, 
against the decision of N. J. Wadia J., de- 
claring that the marriage between the 
plaintiff and the defendant is dissolved and 
granting a divorce to the plaintiff under 
S. 35 of the Act. The plaintiff was married 
to the defendant in November 1922 and they 
lived together as husband and wife in various 
places till 24th December 1936 On that day 
they quarrelled and the defendant left the 
house with his kit, evidently with no inten- 
tion of returning to her. On Ist January 
1937, the plaintiff had to leave the flat which 
had been hired by her husband and she 
went to live in another place rented by her 


brother. The defendant evidently felt the 
inconvenience of getting his meals and so he 
went to the plaintiff’s residence in June 1937 
to find out whether she was prepared to give 
him food for payment. The plaintiff, after 
consulting her brother, agreed to the propo- 
sal, hoping that it would bring about a 
reconciliation between them. But the defen- 
dant stayed with her only for his meals and 
tea and paid her Rs. 15 a month. He never 
stayed there to spend his nights and was in 
fact treating his wife’s place of residence as 
a hotel where he could get his food for a 
monthly payment of R9.15. This arrange- 
ment continued till 26th November 1937, 
when the defendant stopped going to her 
house. He was subsequently convicted of 
defamation and sentenced to simple impri- 
sonment for three months in December 1937. 
He was released' from jail in March 1938, 
but did not go back to his wife. On I6fch 
July 1940, he was declared a lunatic and 
was confined in the Mental Hospital at 
Yeravda. He was released in April 1942, 
and this suit was filed by the plaintiff on 
16th June 1942 On these facts the learned 
J udge and the delegates held that desertion 
for more than three years was proved and 
the marriage was dissolved. Under S. 32, 
cl. (g), Parsi Marriage and Divorce Act, 
desertion of the wife by the husband for at 
least three years is a sufficient ground for 
granting divorce. The period during which 
the defendant was confined in the Lunatic 
Asylum has not to he taken into considera- 
tion in computing the period of three years. 

It is contended on behalf of the appellant 
that he may be deemed to have deserted 
the plaintiff on 26th November 1937, when 
he finally left her, and in that case, after 
deducting the period of his confinement in 
the Mental Hospital, three years had not 
elapsed when this suit was filed. On the 
other hand, if it be deemed that the plain- 
tiff was deserted by him on 24th December 
1936, when he quarrelled with her and went 
away with all his kit, then three years were 
completed at the date of the institution of 
the suit. 

Thus, the real question is whether the 
desertion which commenced on 24th Decem- 
ber 1936, should be deemed to have come to 
an end in June 1937 when the defendant 
entered into an arrangement with the plain- 
tiff to take his meals and tea in her house 
on payment of rs. 15 a month. This is 
really a question of fact and has to be deci- ' 
ded by the Matrimonial Court Section 47 
allows an appeal against the decision of that 
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Court only on the ground that it is contrary 
to some law or usage having the force of 
law, or of a substantial error or defect in the 
procedure or investigation of the case which 
may have produced error or defect in the 
decision of the case upon the merits, and on 
no other ground. It is, however, urged that 
the question whether the facts proved amount 
to desertion or not is a question of law and, 
therefore, a wrong finding on that question 
can be interfered with in appeal. Desertion 
is defined in s. 2 (3) to mean desertion of 
one party to a marriage by the other with- 
out reasonable cause and without the consent, 
^ or against the will, of such party. To desert 
is to forsake or abandon, but it is difficult 
to define precisely what degree or extent of 
withdrawal from the wife's society constitutes 
forsaking or abandonment of her. In (1864) 
164 E. R. 1388^ it was held that so long as the 
husband treated his wife as a wife, by main- 
taining such degree and manner of inter- 
course as might naturally be expected from 
a husband of his calling and means, he 
should not be said to have deserted her. If 
that test is applied to the facts of this case, 
it is obvious that the defendant treated his 
wife merely as a hotel-keeper and the rela- 
tions of husband and wife were not revived 
by the mere arrangement under which the 
defendant began to visit his wife in June 

1937. As observed in (1923) P. 18^ (p. 21): 

“It has been almost a commonplace in this 
Court lo hold that in order to ascertain whether 
there has been desertion, you must look at the 
conduct of the parties. There may be no matri- 
monial homo, and yet no forfeiture of the rights of 
the spouses. Desertion U not the withdrawal from 
a place, but from a state of things. The husband 
may live in a place, and make it impossible for his 
wife to live there, though it is she and not ho that 
actually withdraws; and that state of things may 
be desertion of the wife. The law does not deal 
with tho mere matter of place. What it seeks to 
enforce is tho recognition and discharge of tho 
common obligations of tho married state. If one 
party does not acknowledge them, the party who 
has so offended cannot bo heard to say that ho or 
she is not guilty of desertion on tho ground that 

there has been no desertion by departure from a 
place.” ^ 

It is, therefore, clear that the mere fact 
that the defendant used to visit his wife’s 
place for a specific purpose, not as her hus- 
band but merely as a boarder, does not 
indicate that he had revived the matrimonial 
relations and that the desertion, which had 
commenced in December 1936, had come to 
an end. This must be the view taken by 
the learned Judge and the delegates when 

1. (1864) 164 E. U. 1388, Williams v, Williams. 

2. (1923) 1923 P. 18 : 92 L. J. P. 14 : 123 L. T. 
256, Pulford v. Pulford. 


they came to a finding that the plaintiff had 
been deserted by the defendant for more 
than three years before the suit was filed, 
and we see no reason to interfere with the 
finding. The appeal is dismissed with costs. 
The appellant shall pay the costs of such 
court-fees as he would have had to pay had 
he not been allowed to appeal as a pauper. 

R.K. Appeal dismissed* 

[Case No, 58,] 
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Divatia and Lokur JJ. 

Inslitute of Radio Technology and 
others — Defendants — Applicants 

Y. 

Pandnrang Bahurao — Plaintiff — 

OpponenU 

Civil Revn. Appln. Nos. 669, 670 and 682 of 
1944, Decided on 12th December 1944, gainst 
orders passed by Full Court, Bombay. 

(a) Presidency Small Cause Courts Act 
(1882), Ss. 41, 43 — Notice to quit valid — Juris- 
diction under S. 41 is not ousted by tenants* 
taking defence under Bombay Rent Restriction 
Act, (16 [XVI] of 1939), S. 11. 

When the landlord gives the tenant a valid 
notice to quit, tho tenancy is determined in law at 
the expiration of the period and tho Small Cause 
Court gets jurisdiction to entertain the application 
for summons in ejectment under S. 41. Even it the 
tenant relies on the provisions of S. 11, Bombay 
Rent Restriction Act, tho tenancy will be deemed 
to be subsisting only if his defence succeeds and it 
is tho Court which is seized of tho application which 
has the power to decide whether the defence is 
good. The jurisdiction is not, therefore, ousted by 
taking up the defence under S. 11, Rent Restriction 
Act; 5 Bom. 295, Disting, [P 213 0 2; P 214 C 1] 

(b) Bombay Rent Restriction Act (16 [XVI] 
of 1939), S. 11 — "Own occupation*' explained. 

The words “his own occupation” mean occupa- 
tion of himself and all persons who are dependent 
on him. [P 214 G 2] 

(c) Bombay Rent Restriction Act (16 [XVI] 
of 1939), S. 11 — Choice of selection is with 
landlord — Court cannot compel him to con- 
tinue suit against tenant whom he does not 
desire to evict. 

In a suit for eviction from four blocks on the 
second floor of a building, the judge was of the 
opinion that tho plaintiff reasonably requited the 
use of three blocks and not four and gave him the 
choice of selecting the three blocks of which he 
wanted possession. It was contended that it was 
for the Court to decide, after taking into consider- 
ation tho wants, not only of tho plaintiff but also 
of the defendants, as to which of the blocks should 
bo given to the plaintiff and that in notsodeciding 
tho Court acted without jurisdiction and with 
material irregularity. 

Held that it was tho plaintifi's choioe and the 
Court could not compel him to continue the suit 
against the tenant whom he did not desire to evict. 

[P 314 C 2] 
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H. C. Coyajee und V. H. Kamat — 

for Applicants. 

O. N. Thalcor, B. G. Thakor andM. V.Parekh 

— for Applicant No. 3. 

A. G. Desai, P. S. Malvankar and N. H. 

Dharmadhikari — for Opponent. 

Divatia J. — These are three applica- 
tions in revision against the judgments of the 
Small Cause Court Judge at Bombay. They 
arise out of three applications for summons 
registered as suits under s. 41 of the Presi. 
pency Small Cause Courts Act for evic- 
tion of the three defendants, the present 
petitioners, who were the plaintiffs' tenants. 
The case for the plaintiffs was that the 
tenant in each case occupied one block in a 
building at Dadar belonging to them. The 
plaintiffs "were living and also doing their 
business near the dock area in Bombay. On 
account of the explosion which occurred in 
April last, the property, which they were 
occupying, was destroyed with the result 
that they were rendered homeless and a friend 
of their family accommodated them tempo- 
rarily. They, therefore, wished to occupy a 
part of their own premises at Dadar. Plain- 
tiff 1 , who was an old man, was suffering 
from cancer, and wanted rooms with good 
light and air. He, therefore, selected four 
blocks on the second floor of his building and 
gave notices to the tenants of those blocks 
for eviction. As the notices were not complied 
with, the plaintiffs filed four applications for 
summons under s. 4i. The defendants' case 
was that they had been occupying the 
premises for a long time, that the plaintiffs 
were not in need of four blocks for their 
reasonable and bona fide occupation and 
there was no reason why they should be 
ousted from possession. On the evidence led 
by the parties the learned Judge came to the 
conclusion that the plaintiffs reasonably and 
bona fide required at least three out of the 
four blocks for their occupation. He, there- 
fore, asked the plaintiffs to select which three 
out of the four blocks they required. The 
plaintiffs selected the three blocks occupied 
by the present petitioners. The learned 
Judge thereafter dismissed the suit as against 
the defendant in the fourth suit and passed 
decrees for eviction against the three peti- 
tioners. 'Two of the three blocks are occupied 
by the Institute of Radio Technology and 
by its proprietor, Mr. Ambre, and the third 
by a grain merchant. In view of the fact 
that the Institute had its apparatus and 
machines installed in the blocks, the learned 
Judge below gave two months' time to aU 
the defendants within which to vacate the 
premises. The petitioners then applied to 


this Court in revision and obtained interim 
stay orders. 

The first contention raised by Mr. Coyajee 
as well as Mr. Thakor on behalf of the 
petitioners relates to the jurisdiction of the 
Small Cause Court. It is urged that the 
Small Cause Court had no jurisdiction to 
entertain these applications for summons 
under S. 41. The point is indeed a novel one 
as it has not been taken, so far as I know, 
ever since the Bombay Bent Restriction Act 
of 1939 was enacted and even while the Rent 
Act of 1918 was in force, because the provi- 
sions of the ^ two Acts on this point are 
common. It is contended that under s. 19 
(d), Presidency Small Cause Courts Act, 
the Small Cause Court has no jurisdic- 
tion to entertain suits for the recovery of 
immovable property. The only jurisdiction 
which it possesses for passing orders of 
eviction is conferred by S. 41. It is. however, 
a condition precedent to the maintainability 
of the application under that section that the 
tenancy must have been determined, and it 
is only after its determination that an order 
for eviction could be made. It is further urged 
that by virtue of s. li of the Rent Restric- 
tion Act of 1939 the tenancy could not be 
determined as long as the tenant was ready 
and willing to pay the rent to the full extent 
allowable by the Act and perform the other 
conditions of the tenancy, or, among other 
things, if the premises are not reasonably and 
bona fide required by the landlord for his 
own occupation. On this ground it is urged 
that reading the two sections together no 
application for summons can be proceeded 
with when the tenant takes any defence 
under s. li. Reliance is placed on the provi- 
sions of s. 43, that if the occupant does not 
appear at the time appointed and show cause 
to the contrary, the applicant shall, if the 
Small Cause Court was satisfied that he was 
entitled to apply under s. 4i, be entitled to 
an order for possession of the property, and 
it is contended that, therefore, as soon as the 
tenant appears to show cause to the contrary 
the tenancy is not determined and the juris- 
diction of the Court is ousted. In my 
opinion, this contention is unsustainable 
Whether a tenancy has been legally deteri 
mined or not is to be decided on the provi 
sions of S. ill, T P. Act, which says, among 
other things, that a lease of immovable 
property determines on the expiration of a 
notice to determine the lease, or to quit. 
Therefore, when the landlord gives the 
tenant a valid notice to quit, the tenancy is 
determined in law at the expiration of the 
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period and the Small Cause Court gets 
jurisdiction to entertain the application for 
summons. Even if the tenant relies on the 
provisions of S. 11, the tenancy will be deemed 
to be subsisting only if bis defence succeeds 
and it is the Court which is seized of the 
’application which has the power to decide 
iwhether the defence is good. The jurisdic- 
jtion is not, therefore, ousted by taking up 
|the defence. The only result of the defence 
being successful is that the Court cannot 
pass an order of eviction and the application 
would be dismissed. Mr. Thakor has relied 
on a decision of our Court in 5 bom. 295,^ 
and contended that if, for instance, the 
tenant sets up a title in himself, the Small 
Cause Court would have no jurisdiction to 
decide the matter. That question, however, 
does not arise in the present case, because 
the defendants have not disputed the plain- 
tiffs* title in any way. They have admitted 
their ownership and have put in the defences 
under s. 11, Rent Act, in their capacity as 
tenants. 

It is next contended that the words “per- 
forms the other conditions of the tenancy” in 
s. 11 show that it is the original tenancy 
that continues and that, therefore, it cannot 
be said to be determined. In my view, the 
original tenancy is determined by the notice 
and a new statutory tenancy is created if 
the defence succeeds. In further support of 
his argument, Mr. Thakor bus relied upon 
the recently added provision in the Provin- 
cial Small Cause Courts Act by which the 
Small Cause Court can take cognizance of a 
suit for ejectment when the only substantial 
issue for decision is about the determination 
of the tenancy under the Transfer ot Pro- 
perty Act. It is urged that this Court has 
recently held in a ciit^o under tlie former 
Act that wlieie the tenant has defended the 
suit under s. 11, Rent Restriction Act, the 
substantial question between the i»arlie3 is 
whether the landlord requires the premises 
for his own use or whether the tenant is 
willing to pay rent or not, and that, there- 
fore, the Small Cause Court lias no jurisdic- 
tion to proeeed with the suit. In iny opinion, 
that analogy oinnot aiq)]y to the present 
case. We have no words in the Presidency 
Small Caut-e Courts Act similar to those in 
the recently amended Provincial Small 
Cause Courts Act. Under the Presidency 
Small Cause Courts Act, once the Court has 
initial jurisdiction over the case, it is not 
ousted because the tenant takes up a defence 
under S. 11, Rent Act, 

1. CbO) 5 Boui. 296, Luokmidas v. Mulji Canji. 


It is next contended that the words in the 
section are that the premises must be re- 
quired by the landlord for his own occupa- 
tion, that plaintiff 1 is now dead and plain- 
tiff 2, who is his son, does not require these 
blocks for his own occupation. On that 
point evidence was led, and plaintiff 1, while 
he was alive, went into the box and stated 
that his family consisted of his son, his 
widowed sister, her two daughters, two 
daughters of his daughter and his cousin. 
The learned Judge was presumably satisfied 
with the evidence that those persons were 
the plaintiff's dependents, and that therefore 
they were entitled to live along with the 
plaintiff. In my opinion, the words “his 
own occupation” mean occupation of him- 
self and all persons who are dependent on 
him. There is, therefore, no substance in 
that contention. 

The last point urged before us was that 
when the learned Judge was of the opinion 
that the plaintiff reasonably required the 
use of three blocks and not four, he ought 
not to have given the plaintiff the choice of 
selecting the three blocks of which he wanted 
possession. It is contended that it is for the 
Court to decide, after taking into considera- 
tion the wants, not only of the plaintiff but 
also of the delendants, as to which of the 
four blocks should be given to the plaintiff, 
and that in not so deciding the Court acted 
without jurisdiction and with materiall 
irregularity. It is no doubt true that the 
learned Judge gave the choice of selection 
to the plaintiff and he selected the blocks of 
the three petitioners for reasons known to 
him. If the plaintiff hod withdrawn his suit 
against the other defendant, the Court could 
not have compelled him to go on with that 
suit. As held in 23 Bom. L. R. 850.® it is the 
plaintiff's choice as to which part of the 
property he wishes to proceed against. In 
that case the plaintiff did not wish to turn 
out the defendants in one of the suits, and 
it was held that as he did not desire to do 
so. the appeal, so far os they were concerned, 
should dismissed. It, therefore, follows! 
that it is the plaintiff's choice and ^e Court! 
cannot compel him to continue the suitj 
against the defendant whom be does not! 
desire to evict. 

For these reasons, the decision of the lower 
Court cannot be said to be without jurisdic- 
tion or vitiated by illegality or material 
irregularity. As to t he period Avithin which 

2, (*21) 8 A. I. R. 1921 Bom. 84 : 46 Bom. 1236 : 

63 I. C. 41 : 23 Bom. L. R, 850. Rustomji 
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the petitioners are to hand over possession 
to the plaintiff, the lower Court gave tw'o 
months’ time to each of them which has now 
expired in November. Mr. Coyajee 3 client 
in the two petitions has got the Institute of 
Radio Technology where the apparatus and 
machinery have been installed and a part of 
it is occupied by the proprietor for his own 
use, Mr. Thakor’s client is living in the 
block and is doing grain business elsewhere. 
We think that in the circumstances of the 
case Mr. Coyajee’s client will require more 
time for making arrangements for shifting 
his instruments and apparatus elsewhere. 
We, therefore, discharge the rule in civil 
Revision Application No. 682 of 1944, and 
direct that the possession of the block occu- 
pied by the petitioner in that application 
should be handed over to the opponent- 
original plaintiff before 3lst January 1945. 
The pf-titioners in Civil Revision Applications 
NOS. 669 of 1944 and 670 of 1944 should hand 
over possession of the blocks occupied by 
them to the opponent before 28th February 
1945. The rules in all the three applications 
are discharged wdth costs. 

Lokup J. — I agree. I should like to 
add a few words regarding the question of 
the jurisdiction of the Presidency Small 
Cause Court to pass an order of eviction 
under s. 43, Presidency Small Cause Courts 
Act, when any question other than the deter- 
mination of the tenancy is raised on an ap- 
plication made under s. 41. I think that 
question can be answered on the plain inter- 
pretation of the sections themselves. An 
application under s. 41 is not a suit, and 
although under 8. 19 suits for the reco- 
very of immovable property or for the 
determination of any other right to or 
interest in immovable property are excluded 
from the jurisdiction of the Small Cause 
Court, special provisions are made in ss. 4 i 
to 43 for compelling a tenant to deliver 
possession of the demised property to the 
landlord on tbe determination of the 
tenancy. Hence, the principle laid down 
in 5 Bom 295^ relied upon by Mr. Thakor, 
where the Small Cause Court is held not 
to possess jurisdiction to try suits for pos- 
session of immovable property when the 
question of title is raised, does not apply 
to an application under s. 41 where no such 
question is raised, as in this case It is ad- 
mitted that the petitioners are the tenants 
of the opponent and that notice sufficient for 
the determination of the tenancy under s. 106, 

T. P. Act. has been given. The tenancy hav- 
ing been thus determined by a proper notice, 
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the lessees are bound to put the lessor into 
possession of the property under S. 103 (q), 
T. P. Act. But the defence raised is that 
under S. 11 , sub-s. (i), Bombay Rent Restric- 
tion Act, 1939, an order for the recovery of 
possession cannot be made as the petitioners 
have paid and are ready and willing to 
pay rent to the full extent and to perform 
all other conditions of the tenancy. The 
proviso to that sub-section, however, enables 
the landlord to recover possession of the 
premises from the tenant if they are reason- 
ably and bona fide required by him for his 
own occupation and for certain other reasons 
mentioned in the proviso. Mr. Thakor con- 
tends that wdien such a defence is raised, it 
is outside the scope of the Small Cause 
Court, and under Ss. 41 or 43 no other ques- 
tion except determination of the tenancy 
can be decided. Section 41 provides that 
when the landlord claims that the tenancy 
is determined, he may make an application 
to tii 0 Small Cause Court for a summons 
against the occupant or tenant calling upon 
him to show cause why he should not be 
compelled to deliver up the property. Then 
S. 43 providts that if the said occupant or 
tenant does not appear at the time appointed 
to show cause to the contrary, the applicant 
shall, if the Small Cause Court is satisfied 
that he is entitled to apply under s. 41 , be 
entitled to an order addressed to a bailiff of 
the Court directing him to give possession 
of the property to the applicant on such day 
as the Court thinks fit to name in such order. 
This contemplates that not only must the 
applicant satisfy the Court that the tenancy 
is determined and he has a right to apply 
under s. 41, but also that the occupant does 
not show cause to the contrary, that is to 
say, show cause why an order addressed to 
the bailiff of the Court directing him to 
give possession of the property to the appli- 
cant should not be passed. The notice con- 
templated by S. 41 is intended to call upon 
the occupant to show cause why he should 
not be compelled to deliver up the property 
after the determination of the tenancy. This 
necessarily suggests that there may be other 
reasons why he should not be evicted even 
though the tenancy has been determined, 
and hence S. 43 provides that if he succeeds 
in showing cause to the contrary, the Small 
Cause Court will refuse to pass an order of 
eviction. One of such causes is that set out 
in s. 11, Bombay Rent Restriction Act, 1939, 
and the Small Cause Court has jurisdiction 
to see if the occupant has succeeded in 
showing that under that section he is entitled 
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to retain possession of the property in his 
occupation even after the determination of 
the tenancy, I, therefore, agree that the 
Small Cause Court had jurisdiction in this 
case to decide whether the applicant was 
entitled to obtain an order of eviction under 
s. 43 in view of the provisions of S. -11, 
Bombay Rent Restriction Act of 1939. On 
other points I agree with,the view taken by 
inv learned brother and with the order 
proposed by him. 

R.K. Bevision dismissed. 
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Bhagwati J. 

Ta 7 i Bug Taim and others — Petitioners 


V. 


Collector of Bombay — Eespondent. 

O. C. J. Mhc. No. 26 of 1945, Decided on 9th 
August 1945. 

(a) Government of India Act (1935), Ss. 100 
and 104 and Sch. VII — Powers of Imperial 
Parliament and of Indian Legislature — Scope of. 

The Imperial Parliament is supreme and has 
powers to enact laws aSecting the liberty of person 
and the rights of property enjoyed by the subject 
in any manner whatever and has the power to 
deprive a subject of his liberty of person and also 
of his rights of property in any manner whatever 
without assigning any reason whatsoever or with- 
out making compensation for the same. But the 
powers which are conferred on the Indian Legis> 
lature under the terms of the Government of India 
Act are circumsc i)ed within the items in the lists 
of Sch. VII to the Act, though the powers of the 
Indian Legislature to make laws with respect 
to the items in those lists are plenary within their 
own sphere. In the exercise of those powers to 
make laws with respect to those items the Indian 
Legislature does not act ns an agent of or exercise 
any delegated authority from the Imperial Parlia- 
ment. It exercises plenary powers, as full powers 
as the Parliament itself could exercise with respect 
to the items in those lists. Even though those lists 
may have been meant to bo as exhaustive and 
comprehensive as human ingenuity could make 
them, they were meant to comprise all that could 
be thought of as within the ordinary activities of 
the Government, and are not really exhaustive 
and, therefore, residuary powers of legislation were 
vested in the Governor-General under S. 104. 

[P 232 0 2; P 234 0 1, 2] 

(b) Government of India Act (1935), S. 100 
and Sch. VII, Lists — Principles in regard to 
interpretation of provisions of Act and items 
in listsin Sch. VII — Legislation affecting liberty 
or rights of property of subject not to be al- 
lowed except to extent warranted by words 
used. 

No doubt the Act being a Constitution Act a 
large and liberal construction should be put upon 
its provisions and the items specified in the lists in 
Sch. VII should be read as extending to all ancil- 
lary and subsidiary matters which can fairly and 
reasonably be said to be comprehended in the 
same. But where the context or the circumstances 


warrant a limited construction being put upon a 
topic or category of legislation it is open to the 
Court to do so : (’44) 31 A. I. B. 1944 F, C, 73, 
Bel. on. 

Strict construction should be put upon those pro- 
visions of the Act which go to curtail the liberties 
of the subject or impose burdens and obligations 
upon him. Therefore, the items in the lists of 
Sch. VII should not be so construed as to deprive 
the subject of bis liberties or to impose burdens or 
obligations upon him beyond those which are 
warranted by the words used therein in spite ofthe 
items contained in those lists being read as extend- 
ing to all ancillary or subsidiary matters which can 
fairly and reasonably be said to be comprehended 
in the same : Case law referred. [P 234 G 2] 

(c) :Government of India Act (1935), Part XII, 
Sections commencing with S. 292 — Nature of 

Ss. 298 (1) and 299 (1) and (2) are not merely 

restrictions on legislative powers of Indian 
Legislature but are statutory recognition of 
fundamental principles of British jurispru- 
dence, international law, etc. 

What was sought to be enacted by the sections 
in Part. XII, commencing with S. 292, was not a 
restriction on the powers of the Legislature but 
was certain fundamental principles of British 
jurisprudence, international law, His Majesty's pre- 
rogative to grant pardons, remissions of punish- 
ments and the like which should not be in any 
manner whatsoever aSected or departed from in the 
exercise of the legislative powers invested in the 
Indian Legislature under the terms of the Act. 
Examplesof this are to be found, infer alia, in the 
provisions of S. 298(1) and S. 299(1) and (2), which 
are not merely restrictions on the legislative powers 
ofthe Indian Legislature but are in reality the sta- 
tutory recognition of the fundamental principles of 
British jurisprudence enacted therein. 

[P 235 C 1] 

(d) Precedent — Decisions of Australian 
Courts — Value of. 

The decisions of the Australian Courts are not 
binding on Courts in India but when relevant they 
will be listened to by an Indian Court with atten- 
tion and respect and if it finds itself in agreement 
with them it will deem its own opinion to be streng- 
thened and confirmed. But there are few subjects 
on which the decisions of other Courts require to 
be treated with greater caution than that of federal 
and provincial powers : (’39) 26 A.I.B. 1939 F.0. 1, 
Rel on. [P 236 0 2] 

(c) Government of India Act (1935), S. 1 — In- 
terpretation of Act — Legislative practice in 
India and in England at time of passing of Act 
can be looked to. 

While construing the provisions of the Govern- 
ment of India Act the Court is entitled to look to 
the Legislative practice prevailing in England as 
well as in India at the time of the passing of the 
Act ; (*40) 27 A.I.B. 1940 Bom. 65 (F.B.), Rel. on. 

[P 289 0 1) 

(f) Land Acquisition Act (1894), Preamble, 
Part VI and Ss. 36 (2) and 48 — Temporary oc- 
cupation of land provided in Part VI is dis- 
tinct from and is not included in acquisition of 
land which is object of Act. 

The proviso to S. 36 (2) and S. 48 far from 
establishing that the temporary oooupation of land 
provided for in Part VI of the Act was included in 
the acquisition of land which was the object of the 
Act, go to establish that a clear dematoatioa wa) 
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stiade by the Legislature between the acquisition 
of land which resulted in the land being vested 
absolutely in the Crown free from all encumbrances 
on the one hand and the temporary occupation 
and use of waste or arable land which even though 
needed for any public purpose or for a company 
did not create any rights in the Government be- 
yond the rights of such temporary occupation 
^thereof. [P 242 C 1] 

(g) Trusts Act (1882). Ch. IX and S. 3— Obli- 
gations in nature of trust provided in^Ch. IX 
are not included in definition of trusts which 
only were subject-matter of Act. 

The very heading of Ch. IX and the terms of 
S. 80 definitely show that the relationships provid- 
-ed for in Ch, IX are not trusts but obligations in 
the nature of trusts and, therefore, it cannot be 
said that merely because those obligations were 
enacted within the provisions of the Act, they 
were included in the definition or conception of 
trusts which only were the subject-matter of the 
•enactment of the Act. [p 242 C 2] 

(h) Contract Act (1872), S. 2 and Ch. V — 
Obligations included in Ch. V are not contrac- 
tual obligations and are not included in con- 
tracts which only were subject-matter of Act. 

The obligations included in Ch. V are certainly 
not contractual obligations, nor could they be 
brought by any stretch of imagination within the 
•definition of contract enacted in S. 2. They were 
however, included in the Act by the enactment of 
•Chap. V thereof because even though they were 
not contracts, the obligations created thereunder 
resembled those created by contract. It cannot, 
therefore, be said that those relations though re- 
sembling those created by contracts were included 
in contracts which only were the subject-matter of 
the enactment. [p 243 C 1] 

(i) Easements Act (1882), Ss. 4 and 52— 

Licences are distinct from and not included 
in easements. ^ 

The conceptions of easements and licences are 
-quite distinct and it cannot be said by reason of 
the enactment of the provisions as to licences in 
the Act that licences were included in easements 

,.v ^ 243 C 1] 

(j) Government of India Act (1935), Sch. VII 
List II, Item 21— Expression “land’* in— Scope 
of— Expression “that is to say” — Meaning of 
— Words and phrases. 

The expression “that is to say” is the commence- 
ment of an ancillary clause which explains the 
meaning of the principal clause. It has the follow- 
ing properties: (1) it must not be contrary to the 
principal clause j (2) it must neither increase nor 
diminish it; (3) but where the principal clause is 
general in terms it may restrict it. The topic or 
category of legislation “land” in Item 21 being 
general in terms should, therefore, be taken as res- 
(tricted and not merely illustrated by what follows 
•the words “that is to say” in that item. Therefore, 
the only things which would be included in the 
4opic of “land” in Item 21 would be the items 
which are specifically enumerated in what follows 
'the expression “that is to say” in that item and it 
would not be possible to read in the topic or cate- 
gory “ land ” anything beyond what has been 
described in those particular items. [P 244 C 2; 

P 245 C 1] 

(k) Government of India Act (1935), S. 100 

—Words “ with respect to ” in — Meaning of 

Words and phrases. 

1946 B/28 & 29 


Bombay 217 

The words “ with respect to ” in S. 100 mean 
that the subject-matter of legislation must sub- 
stantially be with respect to matters in one list 
or the other of Sch. VII. A remote connection would 
not be enough. It must be held to extend to all 
ancillary or subsidiary matters which can fairly 
and reasonably be said to be comprehended in that 
topic or category of legislation. [P 245 C 1] 

(1) Government of India Act (1935), Sch. VII 
•List II, Item 21 and S. 299 (5) — Expression 
“rights in or over land” in Item 21 has same 
meaning as expression rights in or over immo- 
vable property in S. 299 (5) and means pro- 
prietary rights and not rights of temporary 
occupation or possession. 

The expression “rights in or over land” in the 
latter part of Item 21 is used in the same sense as 
the expression rights in or over immovable pro- 
perty in S. 299 (5). The rights in or over immova- 
ble property which are referred to in S. 299 (5) are 
proprietary rights in the sense of rights title or 
interest therein and not the rights of temporary 
use and possession of the same. The expression 
“rights in or over land” in Item 21, therefore, means 
not personal rights, not rights of temporary use 
and possession of land, but rights whereby some 
interest is created in the land itself. [P 246 C 1,2] 

•(m) Defence of India Act (1939), S. 2 (2)(xxiv) 
—Rules under, R. 75A— Requisition of immo- 
vable property under S. 2 (2) (xxiv) of the Act 
and R. 75A of the Rules does not come within 
Items 9 and 21 of List II, Sch.VII or any other 
items in lists in Sch.VII, Government of India 
Act — Enactment of S. 2 (2) (xxiv) and R. 75A 
without public notification under S. 104, Gov- 
ernment of India Act, is ultra vires the Cen- 
tral Legislature. 

The enactment of S. 2 (2) (xxiv) of the Act 
and R. 75 A, Defence of India Rules, with reference 
to the requisition of immovable property in the 
absence of a public notification by the Governor- 
General under S. 104, Government of India Act, 
is ultra vires the Central Legislature as such re- 
quisition is comprised neither in Items 9 and 21 of 
List II, Sch.VII nor in any other items of the lists 
in Sch.VII, Government of India Act. [P24 C 1,2] 

The requisition of immovable property enacted 
in S. 2 (2) (xxiv), Defence of India Act, and 

R. 75 A, Defence of India Rules, does not create in 

the Government any interest therein. It only 
Creates in the Government the rights to temporary 
use and possession of immovable property. Such 
requisition is not included in, nor is it an ancillary 
or subsidiary matter which can fairly and reason- 
ably be said to be comprehended in complusory 
acquisition of land in Item 9, List II, Sch. VII, 
Government of India Act. Nor does it amount to 
“rights in or over land” and is, therefore, not in- 
cluded in Item 21, List II, Sch. VII, Government 
of India Act. Nor can it be construed as transfer of 
property from the owner to the Government within 
the meaning of Item 8, List III, Sch.VII, Govern- 
ment of India Act. [p 247 C 1] 

The requisition of immovable property under 

S. 2 (2) (xxiv). Defence of India Act, and R. 75A, 
Defence of India Rules, thus not being comprised 
in any of the three lists in Sch. VII, Government 
of India Act, the Central Legislature had no power 
to legislate with respect to the same, in the absence 
of a public notification by the Governor-General 
under S. 104, Government of India Act, even 
though there was a proclamation of emergency by 
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the Governor-General under S. 102 (1), Govern- 
ment of India Act. [P 247 C 2] 

(n) Defence of India Rules (1939), Rr. 75A 

and 81 A occupying premises as tenant and 

carrying on business of restaurant therein — 
Premises with landlord’s fixtures therein re- 
quisitioned— Loss of goodwill attached to pre- 
mises and business resulting from requisition 
cannot convert requisition of premises into 
requisition of goodwill or business. 

A occupied certain premises as tenant and car- 
ried on the business of a restaurant therein. The 
order made by the Collector under R. 75A requisi- 
tioned the premises together with the landlord’s 
fittings and fixture? and did not in terms requisi- 
tion the goodwill attached to the premises or the 
business of restaurant conducted therein : 

Held that the loss of the goodwill attached to 
(he premises and the business of the restaurant 
conducted therein would no doubt be the necessary 
result of the requisition of the premises by the 
Collector but that fact or the fact that A could 
claim compensation for suspension or destruction 
of goodwill attached to the premises and the busi- 
ness would not, however, convert the requisition of 
the premises into requisition of the goodwill attach- 
ed to those premises and the business. 

[P 249 C 1] 

(o) Defence of India Act (1939), S. 2 (2) 

(xxiv) Words “ any property movable or 

immovable” in — Meaning of — They cover 
commercial undertaking — Commercial or busi- 
ness undertaking can be proceeded against 
not only under S. 2 (2) (xx) and R. 81 but also 
under S. 2 (2) (xxiv) and R. 75A. 

The words ‘‘any property movable or immova- 
ble” in S. 2 (2) (xxiv) include within their scope all 
property whatever, movable or immovable, within 
the definitions thereof in the General Clauses Act 
and, tberoforo, must necessarily include all kinds of 
property, land, building, machinery and chattels of 
any kind and anything that can bo described as 
proi>erty and this would prima facie cover a busi- 
ness and its goodwill which are the essential in- 
gredients of a commercial undertaking. 

[P 250 C 1] 

The mode provided in S. 2 (2) (xx) and R. 81 is 
not the only mode in which the Government can 
deal with a commercial or business undertaking. 
The Government can requisition the same under 
S. 2 (2) (xxiv) and R. 75A. Under the terms of 
8. 2 (2) (xx) and R. 81, the Government controls 
and directs in what manner the particular pro- 
iwrty employed in agriculture, trade or industry 
should be dealt with by the owners thereof. Those 
powers of control are narrower in their soopo than 
powers of requisition of such property vested in the 
Government under the provisions of S. 2 (2) (xxiv) 
and R. 75A, and have been specially vested in the 
Government under S. 2 (2) (xx), for the purposes 
therein specified. Therefore, even though S. 2 (2) 
(xx) and R. 81 deal with commercial or industrial 
undertakings, the mode which is therein prescribed 
is not the only mode in which the Government 
can deal with property employed in agriculture, 
trade or industry. The wider powers which are 
vested in the Government under S. 2 (2) (xxiv) 
and R. 75Aaro not in any manner whatever cur- 
tailed by the provisions of S. 2 (2) (xx) and R. 81. 
It cannot, therefore, bo said that the only manner 
in whioh the Government can deal with n com- 
mercial or business undertaking is under S. 2 (2) 
(xx) and R. 81. The Government would have, by 
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virtue of the powers vested in it under S. 2 (2)“ 
(xxiv) and R. 75A, the power to requisition a com- 
mercial or business undertaking and to requisition 
a business like that of restaurant as a running: 
concern : (’43) 30 A. I. R. 1943 Lah. 41 (F. B.), 
Not approved ; (’46) 33 A. I. R. 1946 Cal. 140, 
Bel, on. [P 250 C 2; P 251 C 1]: 

(p) Defence of India Act (1939), S. IS — Pro- 
visions of, are mandatory and not merely 
directory or recommendatory. 

The provisions of S. 15 are mandatory and not 
merely directory or recommendatory. It is, there- 
fore, the bounden duty of any authority or person 
acting in pursuance of the Act to interfere with 
the ordinary avocations of life and the enjoyment 
of property as little as may be consonant with the 
purposes therein mentioned : (’43) 30 A.I.R. 1943^ 
Lah. 41 (F. B.) and (’44) 31 A. I. R. 1944 Mad.. 
285, Not approved. [P 252 C 2; P 253 C 1] 

(q) Defence of India Act (1939), S. 16 (1) — 
Orders made in purported exercise of power 
under Act how far protected under S. 16 (1} 
from interference by civil Court — Requisition 
order requiring delivery of possession of pre- 
mises forthwith held was in flagrant breach of 
S. IS and not protected under S. 16 (1). 

Section 16 (1) would not protect an order made- 
in the purported exercise of any power conferred 
by or under the Act from being called in question 
in any Court, unless the order in question was 
made within the four corners of the provisions of 
the Act and was made in bona fide exorcise of the 
power conferred by or under the Act; and the civil 
Court will have jurisdiotion to go into the question' 
of the legality or validity of an order, even thongb' 
made in purported exercise of the power conferi^ 
by or under the Act, if the provisions of the Act 
were not complied with or the powers conferred by 
the Act wore boing misused or had been oxoeedod 
or were being used mala fide and for a oollateral 
purpose : (’43) 30 A. I. R. 1943 Lah. 41 (F. B.) ; 
(’44) 31 A. I. R. 1944 Mad. 285 ; (’43) 30 A. I. R. 
1943 Nag. 26 and (’45) 32 A. I. B. 1945 Bom. 212 
(F. B.), on. [P 254 C 2] 

The business of a Chinese restaurant was car- 
ried on in certain premises which were situate in a 
prominent place in Bombay. The restaurant was 
fitted up with costly fixtures, fittings and furniture,, 
employed about 24 servants, commanded a great 
reputation, catered for a large olientale and enjoyed 
considerable goodwill and was one of the leading 
Chinese restaurants in Bombay. The Collector 
passed a requisition order under R. 75A, Defence 
of India Rules, directing the proprietor to forth* 
with deliver possession of the premises which weto^ 
required to be used as a Depot for the Royal Indian 
Navy. The Collector stated that ho would have 
allowed time to the proprietor to vacate the pre- 
mises if he had requested him to that effect instead 
of rushing to the Court for help : 

Held that the order requiring the delivery of 
possession of the promises/orfhtoifh was in the eir* 
cumstanoes in ilagrant broach of the provisions of 
S. 15 and, hence, was not protected under 8. 16 {ly 
and Wrt5 illegal and inoperative. [P 226 C 1] 

(r) Specific Relief Act (1877), Chapter VIIU 
Ss. 45 and 50— S. 45 takes away juri^iction of 
High Courts to issue writ of mandamus — 
Power to issue writs of prohibition If also 
taken away. 

The provisions enacted in Chap. VIII, SpeefifiO’ 
Relief Act, do take away the jurisdiotion of tho 
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High Courts of Calcutta, Madras and Bombay to 
issue the high prerogative writ of mandamus 
which they enjoyed prior to the enactment of 
Chap. VIII, and their power to issue orders in the 
exercise of their jurisdiction to issue high prero- 
gative writs of mandamus and prohibition (the 
latter to the extent they are incorporated in S. 45) 
are now to be found within the four corners of 
Section 45. [p 258 C 2] 

• (s) Specific Relief Act (1877), S. 45, Pro- 
viso (b)— Expression “any law for the time be- 
ing in force" in — Meaning of — Order of pub- 
lic officer requisitioning property illegal 

Court can direct him to forbear from enforcing 
that order. 

The expression “any law for the time being in 
force" used in Proviso (b) to S. 45 should be read 
as “Royal Charter, Statute or Common Law" as 
known in England, i. e., not only the statute or 
the enactments of Indian Legislature but also the 
common law of the land which is being adminis- 
tered by the Courts in British India. It is not res- 
tricted to statute law or enactments of the Indian 
Legislature : (‘36) 23 A. I. R. 1936 P. C. 269 and 
(’39) 26 A. I. R. 1939 Bom. 431, Expl.; Case law 
referred, 259 q ij 

It is one of the cardinal principles of British 
jurisprudence that no person shall be deprived of 
his property except by authority of law, a principle 
which finds a statutory recognition in S. 299 (1) 
Government of India Act. That is the principle 
which would be enforced by Courts in British India 
as a part of the common law to be administered 
by them in the course of the administration of 
justice and would be equally applicable to private 
individuals as to public officers acting in their pub- 
lic character. If a public officer acting in his pub- 
lic character acted contrary to that principle of 
law, It would be certainly open to the Courts to 
direct him to forbear from doing any act contrary 
thereto, it being under that law for the time being 
in force clearly incumbent on the public officer 
acting in his public character to forbear from doing 
an act contrary to that well-recognised principle of 
common law. [P 259 C 2] 

Accordingly where an order passed by a public 
officer for the requisition of property under the 
Defence of India Rules is illegal the Court can pass 
an order under S. 45 directing him to forbear from 
acting upon that order. [p 260 C 1] 

(t) Specific Relief Act (1877), S. 45, Pro- 

vise (b)— Order by public officer requisitionine 

property of A under R. 75A, Defence of India 

Rules— Application by A under S. 45 for order 

directing public officer to forbear from acting 

upon order on ground that R. 75A is ultra 

vires and requisition order illegal, is main- 
tamable. 

An order requisitioning the property of A was 
passed by a public officer under R. 75A, Defence 
of India Rules. A thereupon made an application 

pro- 

hibiting the public officer from acting upon his 
order on the ground that S. 2 (2) (xxiv), Defence 
of India Act, and R. 75A, Defence of India Rules 
under which the order was made were ultra vires 
the Central Legislature and the order was illegal 
and inoperative in law. It was contended that the 
application was not maintainable as the real 
motive of A was to obtain a declaration that the 
requisition order was ultra vires and illegal and 
inoperative in law which declaration could not be 
obtained in proceedings under S. 45 ; 
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Held that (1) the application was maintainable. 
The contentions in the application that the provi- 
sions of law under which the requisition order was 
issued were ultra vires and the order itself was 
illegal were merely grounds which it was necessary 
for A to establish for obtaining relief under S. 45 ; 

[P 260 C 1] 

(2) to obtain relief under S. 45 it was not neces- 
for A to obtain declaration that the provisions 
of law under which the requisition order was made 
were ultra vires and that the requisition order was 
illegal. It was open to A to treat the order and the 
provisions of law under which it was issued as 
mere nullity and void and no proceedings or suit 
to have the same set aside or declared void would 
be necessary to be taken by A before he would be 
entitled to the relief prayed for by him under 
S. 45 : 29 Bom. 480 and (’18) 5 A. I. R. 1918 
Bom. 188 (F. B.), Rel. on. [p 260 C 1, 2] 

(1877), S. 45, Proviso 
(b)— Public officer purporting to pass order 
under statute— Statute can be shown to be 
invalid. 

Where a public officer purports to pass an order 
under a statute it is open to the person affected by 
the order to show in proceedings under S. 45 that 
the statute was ultra vires and the order invalid 
It is not correct to say that Proviso (b) to S. 45 was 
based on the assumption that the statute under 
which it was clearly incumbent on the public offi- 
cer acting in his public character to do or forbear 
from doing any specific act was a valid statute. 

/ . « [P 260 C 2] 

(v) Specific Relief Act (1877), S. 45, Pro- 
viso (d) — Specific and adequate remedy re- 
ferred to in Proviso (d) must be equally 
convenient, speedy and effectual — Remedy by 
way of suit held was not adequate under the 
circumstances within Proviso (d). 

The specific and adequate remedy referred to in 
Proviso (d) to S. 45 should be equally convenient 
speedy, beneficial and effectual, and if no such 
specific and adequate legal remedy did exist, it 
will be open to an applicant to file a petition for 
obtaining an order under S. 45 : (1884) 12 0 B D 
461 and (’18) 5 A. I. R. 1918 Mad. 763 (F, B )’ 
Rel. on ; (’21) 8 A. I. B. 1921 Cal. 159, Not ap- 
proved. [P 252 C 1] 

A requisilion order requiring A to forthwith 
deliver the possession of certain property of which 
be was in occupation was passed by a public officer 
purporting to act under R. 75A, Defence of India 
Rules. A thereupon made an application under 
^ 45, Specific Relief Act, for an order directing 
the public officer to forbear from acting upon the 
requisition order on the ground that it was ultra 
vires and illegal. It was contended that the appli- 
cation under S. 45 was not maintainable as A had 
other specific and adequate legal remedy by way 
of suit against the Government of India for ob- 
taining the relief claimed by him in his applica- 
tion : 

Held that the legal remedy by way of suit could 
not be said to be an adequate remedy for the 
simple reason that before such suit the requisite 
notice under S. 80, Civil P. C., would have to be 
given by A and before the suit could be instituted 
after the expiry of two months next after notice 
had been given the mischief which was sought to 
be prevented, viz., the execution of the requisition 
order which was illegal might be done by or at the 
instance of the public officer. Proviso (d) to S. 45, 
therefore, was no bar to the application by A 
under S. 45. [P 261 C 11 
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(w) SpeciHc Relief Act (1877), S. 45, Pro- 
visos(f) and (g)— Scope and object of Proviso (f) 
— Court if can pass order against public offi- 
cer acting as agent of Government — Public 
officer under delegation of power by Central 
Government passing requisition order under 

R. 75A, Defence of India Rules, directing A to 
deliver possession of property — Public officer 
can be restrained under S. 45 from acting 
upon requisition order — Neither Proviso (f) 
nor Proviso (g) is a bar. 

Proviso (f) to S. 45 is enacted to meet those 
cases where the party against whom an order 
under S. 45 is sought was merely acting as the 
agent of the Secretary of State, the Central Gov- 
ernment, the Crown Representative, or any Pro- 
vincial Government, and besides owing his duty to 
the principal, owed no duty whatever to the sub- 
ject. In those cases where, apart from such agent 
owing n duty to bis principal, he also owed a duty 
to the subject, the Court would have jurisdiction to 
issue an order against him under S. 45. 

[P 264 C 1] 

Under the authority delegated to him under 

S. 2 (4), Defence of India Act, the public officer 
(Collector of Bombay) passed a requisition order 
under R. 75A, Defence of India Rules, directing A 
to deliver possession of certain property which was 
in his occupation. In the application by A for an 
order directing the Collector to forbear from acting 
upon the requisition order on the ground that it 
^Yas ultra vires and illegal it was contended on 
behalf of the public officer that the petitioner was 
barred under S. 45, Proviso (f) because in passing 
the requisition order the public officer was acting 
as the agent or servant of the Central Govern- 
ment and in making the order under S, 45 as 
prayed for by A against the public officer the 
Court would bo making an order which would be 
binding on the Central Government. It was fur- 
ther contended that the application was also bar- 
red under Proviso (g) to S. 45 : 

Held that (1) the public officer to whom power 
bad been delegated by the Central Government 
under S 2 (4), Defence of India Act, was not act- 
ing as an agent of the Government but as a public 
officer empowered in that behalf and since the 
Government was not a party to the proceedings no 
order passed therein as prayed for would bind the 
Government ; [P 262 C 2] 

(2) even assuming that the public officer in pass- 
ing the requisition order was acting as the agent 
of the Central Government an order as prajed for 
by A could still bo made against the public officer 
because independently of any duty which he owed 
to the Central Government, the principal, ho also 
owed a duty to A by reason of the common law 
principle (or by reason of S. 299 (1), Government 
of India Act), namely, that no person could bo de- 
prived of his property except under the authority 
of law. A breach of such duty would give A a cause 
of action against the public officer entitling him to 
sustain a petition against the public officer under 
S. 46 : (’36) 23 A. I. R. 1936 P. C. 269. Bel. on ; 

[P 262 C 2] 

(3) it may be that by reason of the public officer 
acting as the agent of the Central Government 
and by reason of the conclusion of the Court that 
the enactment of S. 2 (2) (xxiv), Defence of India 
Act, and Rule 75A, Defence of India Rules, under 
which the requisition order was made was ultra 
vires the Central Legislature being the foundation 
for making the requisite order against the public 


officer, the Central Government would respect the 
decision of the Court : (1916) 1 K. B. 695 ; (’21) 8 
A. I. R. 1921 Cal. 159 and (’27) 14 A. I. R. 1927 
Mad. 22, ReL on ; [P 263 C 1] 

(4) but in making the order prayed for against 

the public officer the Court could not be said to be 
making an order binding on the Central Govern- 
ment which would come within the roisobief of 
Proviso (f) to S. 45 ; [P 264 0 1] 

(5) nor could the making of an order as prayed 
for contravene the provisions of Proviso (g) to S. 45 
as no claim was made by A against the Crown. 

No doubt if the object of the petition by A was io 
obtain an order upon the public officer and servant 
of the Crown merely to enforce satisfaction of a 
claim upon the Grown the petition by A would be 
barred under Proviso (g) to S. 45 but such was not 
the case : (1872) 7 Q. B. 387 and (’36) 23 A. I. R. 
1936 P. C. 269, ReU on. [P 265 0 1] 

(x) Interpretation of Statutes— Same expres- 
sion may be presumed to have same meaning 
in every part of Act. 

It is reasonable to presume that the same mean- 
ing is implied by the use of the same expression in 
every part of an Act. When precision is required 
no safer rule can be followed than to call the same 
thing by the same name. [P 246 C 2] 

(y) Evidence — Competency of witness — 
Witness not having opportunity to know 
about a matter— Question put to him disallowed. 

In considering the question whether any good- 
will was attached io a restaurant or the premises 
in which it was situate it is only the people visit- 
ing the restaurant or the persons connected with 
the conduct of the restaurant who can say whe- 
ther people visited the restaurant because of its 
name or because of the premises in which it was 
situate. A witness who was not competent to speak 
on the subject was asked some questions about it 
by counsel. The questions were disallowed. 

[P 226 0 1] 

V. F. Taraporewalla, M. M* Jhaveri and 
C. N. Daji — for Petitioners. 

C. K. Daphtary, Advocate'Qeneral and G. N. 
Joshi — for Respondent. 

Order. — The petitioners are partners 
carrying on business in partnership in the 
firm name and style of Eokwah Chinese 
Bestaurant at Dhanraj Mahal, Apollo Bunder, 
Bombay. They have been occupying shops 
Nos. 1, 6 and 11 on the ground-floor of the 
Dhanraj Mahal and have been conducting 
the business of the restaurant since 22nd 
March 1944, when they purchased the res- 
taurant together wdth its paraphernalia and 
goodwill from the previous owners thereof 
on payment of a sum of Rs. 42,000. The res- 
taurant has bSen in existence in any event 
from and after May 1942 when the previous 
owners stopped their business of ourios which 
they had been carrying on there along with 
the business of restaurant and converted the 
whole premises for their user as a restaurant. 
The restaurant employs about twenty-four 
servants and is fitted up with costly fixtures, 
fittings and furniture which has been installed 
therein. It also enjoys considerable goodwill 
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in so far as it commands a great reputation 
and caters for a large clientele including 
members of the fighting forces of the Allied 
Nations. It has a large establishment and is 
one of the leading Chinese restaurants in 
Bombay. It appears that the entire land and 
the building thereon known as the Dhanraj 
Mahal was requisitioned by the Collector of 
Bombay by his order dated 7th April 1942, 
and except the ground floor the upper floors 
have been since then in the actual occupation 
of the officers of the Royal Indian Navy and 
the members of their families. When such 
requisition was made the Government en- 
tered into the possession of the upper floors 
of Dhanraj Mahal and continued to manage 
the same through one Homiyar Dhanjishaw 
Broacha whose services were transferred by 
the owner of the Dhanraj Mahal to the 
Government. The shops on the ground floor 
appear, however, to have remained in the 
possession of the owner and he employed 
his own manager to look after the said shops 
who prepared the bills and recovered the 
rents from the tenants of the shops on the 
ground floor. 

On or about Slat May 1944, a month's 
notice was served on the proprietor of the 
Kokwah Chinese Restaurant requiring the 
proprietor to vacate the premises at the end 
of June 1944, as the premises in his occupa- 
tion were required reasonably and bona fide 
by the Government for the Royal Indian 
Navy. Correspondence thereafter ensued be- 
tween the then attorneys of the proprietor 
of the Kokwah Chinese Restaurant and the 
Solicitors of the Central Government at 
Bombay on behalf of the Government. It 
seems to have been reafised by the Govern- 
ment that they could not so terminate the 
tenancy of the proprietors of the Kokwah 
Chinese Restaurant and the intention of the 
Government to acquire possession of the 
premises of the Kokwah Chinese Restuarant 
came to an unnatural end. It appears that 
thereafter on 2lst October 1944, the Collector 
of Bombay, the respondent herein, addressed 
a letter to the proprietor of the Kokwah 
Chinese Restaurant, Dhanraj Mahal, calling 
upon him under E. 75A (5) of the Defence of 
India Rules, 1939, to furnish him within one 
week from date information on the various 
points therein mentioned with regard to the 
restaurant. This letter was addressed by the 
respondent in connection with the proposed 
requisition of the Kokwah Chinese Restaur- 
ant under the Defence of India Act. By his 
letter dated 13th November 1944, the first 
petitioner furnished the requisite information 


to the respondent wherein he disclosed the 
names of the petitioners as the proprietors of 
the said restaurant, pointed out that the 
fixtures, fittings, goodwill of the restaurant 
had been bought over by the petitioners from 
its previous owners in March 1944, at a price 
of Rs. 42,000; enclosed a list of crockery, 
furniture and provisions bought over at the 
time of the sale, also pointed out that since 
the premises were rented by the previous 
owners expenses had been incurred for the 
fitting up of kitchen, staircase and other 
fixtures and the premises had been decora- 
ted and fitted up for the purposes of a 
Chinese restaurant which expenses had 
been included besides the goodwill in the 
price paid by the present owners to the 
previous owners of the restaurant, and also 
intimated to the respondent the net monthly 
income of the restaurant which was estima- 
ted at Rs. 1,000 per month. 

After the exchange of this correspondence 
between the proprietors of the Kokwah 
Chinese Restaurant and the respondent in 
October-November 1944, the respondent serv- 
ed on the proprietors of the Kokwah Chinese 
Restaurant an order being Order No. mily- 

86 bearing date 16th February 1945. It was 
marked “Very Urgent," intimating to them 
that in the exercise of the powers conferred 
by sub-r. (l) of R. 75A, Defence of India 
Rules, read with notification of the Govern- 
ment of India, Defence Co-ordination De- 
partment, NO. 1336/OR/1/42, dated 25th April 
1942, the respondent requisitioned the said 
property and directed possession thereof to 
be delivered to the Commander 167 L of o 
sub-area forthwith^ subject to certain con. 
ditions therein mentioned. On page 2 of the 
said order were printed instructions to the 
owner and tenant, viz., the proprietors of 
the Kokwah Chinese Restaurant, that in the 
event of failure on their part to hand over 
possession of the requisitioned property on 
this date, steps to enforce compliance with 
the above order would be taken through 
the police without further warning to them, 
that the police had instructions to use such 
force as may in their opinion be reasonably 
necessary for securing compliance with the 
said order, vide Rule 132, Defence of India 
Rules, and that non-compliance with the 
order was moreover an offence punishable 
with imprisonment which may extend to 
three years or with fine or with both, vide 
B. 75A (7), Defence of India Rules. This 
order dated 16th February 1945, was served 
on the proprietors of the Kokwah Chinese 
Restaurant immediately thereafter. The peti- 
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tiouei'S, therefore, filed this petition on lOfch 
February 1945, asking that the respondent be 
ordered and directed by an order and injunc- 
tion of this Court under S. 45, Specific Relief 
Act, 1877, to forbear from enforcing and/or 
executing the requisition order dated 16th 
February 1945, and/or enforcing delivery 
of possession of the premises as directed by 
the requisition order, and/or from taking 
any other steps or proceedings under or in 
respect of the order; for costs, and further 
and other reliefs. An application for an in- 
terim injunction in terms of prayer (b) of 
the petition was made on the very same 
day, 19th February 1945, to me and on that 
application, I granted a rule nisi and in- 
terim injunction in terms of prayer (b) of 
the petition, making it returnable on Friday, 
23rd February 1945. 

In para. 6 of their petition the petitioners 
contended that Rule 75A, Defence of India 
Rules, appears to have been framed by the 
Central Government in the exercise of its 
powers under S. 2 (2) (xxiv), Defence of India 
Act, that “requisition” w'as a distinct and 
separate category of legislative powers, that 
requisitioning of property was not covered 
by or included in any entry in the three 
lists contained in sch. vil, Government of 
India Act, 1935, that the Central Legislature 
was not competent and had no authority to 
legislate in respect thereof, and that, there- 
fore, the said order had no legal foundation 
in law, was ultra vircs^ bad and inoperative 
in law. Without prejudice to their conten- 
tions, the petitioners contended in para. 6 of 
their petition that by means of the order 
which piuqx)rtcd to be made under R. 75A 
and apparently referred to and was issued 
in respect of the premises, the real and true 
aim of the respondent was to aim at and 
affect their business and undertaking which 
they had been carrying on at the premises, 
that the object of the respondent was really 
and truly to curb, control and proceed 
against the business and undertaking of the 
petitioners and that he had, therefore, no 
jurisdiction, power or authority to proceed 
under R. 75A, the only way in which he 
could have acted in the matter having been 
to proceed under R. 81, Defence of India 
Rules, and that, therefore, the order of the 
respondent being without jurisdiction, power 
or authority was illegal, ultra vires, invalid 
and inoperative in law*. The i>otitioner 3 
also contended in Paras. 7 and 8 of their 
l>etition that by reason of the various al- 
legations made in Para. 7, the order had 
been issued by the respondent not for the bona 


fide purpose mentioned in the order, viz., 
efficient prosecution of the War, but for the 
purpose of stifling and limiting the business 
of Chinese restaurant keepers in the Fort 
area and that the order had not thus been 
made bona fide for the purpose for which it 
purported to have been made, but was 
passed for a collateral purpose, and that, 
therefore, the same was illegal, void and 
inoperative in law. The petitioners lastly 
contended in Para. 9 of the petition, with- 
out prejudice to all their other contentions, 
that the order was passed requiring the 
petitioners to hand over possession ** forth- 
with'* and no reasonable or proper time was 
granted to them for the purpose of deliver- 
ing the premises under the order, that the 
respondent was bound to act in such a 
manner as to interfere with the ordinary 
avocations of life and enjoyment of pro- 
i:)erty ns little as possible, that the respon- 
dent had acted in such a way as to cause 
the greatest inconvenience and hardship to 
the petitioners and that, therefore, having 
disregarded the provisions of S. 15, Defence 
of India Act, the order was in any event 
illegal, void and inoperative in law. It was 
on the basis of these contentions w’hioh I 
have herein set out, that the petitioners sub- 
mitted that their case fell within the pro- 
visions of s. 45, Specific Relief Act, and 
asked for an order and injunction of this 
Court in terms of prayer (a) of their petition. 

The rule nisi was served on the respon- 
dent and he filed an affidavit in reply on 
1st March 1945. The respondent contended 
in the first instance that the petition was 
misconceived and incompetent. Witiiout 
prejudice to this contention he denied the 
several allegations and contentions set out 
in the petition. He denied that he or the 
Government desired to discriminate against 
the owners of Chinese restaurants, but 
stated that on the contrary the pienuaes 
w'ere bona fide required by the Government 
for the purpose stated in the requisition 
order. He further stated that although the 
order required the petitioners to band over 
possession “forthwith” of the premises in 
their occupation, he would, as in other 
cases, have given a reasonable time to the 
petitioners to vacate and give possestion 
of the premises to the Commander 167 L of 
0 sub-area if the petitioners had request- 
ed him to that effect instead of rushing 
to the Court. He submitted that the action 
taken by him was perfectly legal and 
proper under the Defence of India Act 
and the Defence of India Rules, that the 
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petitioners had entirely misconceived their 


remedy and prayed that the petition should 
dismissed with costs. The petitioners 
filed an affidavit in rejoinder reiterating 
their allegations and contentions with re- 
gard to the alleged discrimination by the 
respondent exercised by him against the 
owners of the Chinese restaurant-keepers 
and also stating that when the previous 
Chinese restaurants had been requisitioned 
the respondent had been approached with a 
request to give reasonable time when the 
respondent had stated that it was not in his 
hands to do so and suggested that the Chief 
Secretary to the Government of Bombay 
might be approached in that behalf. It was 
also stated that on the present occasion the 
Chinese Consul whose assistance was sought 
by the petitioners spoke on phone to the 
Chief Secretary to the Government of 
Bombay who, however, expressed his inabi- 
lity to do anything in the matter. It was 
submitted that the requisition order was 
void, inoperative, illegal and ultra vires and 
rshould be set aside. 

The rule came on for argument before 
me on 24th March 1945, when Mr. Jhaveri 
appeared for the petitioners and Mr. G. N. 
-Joshi appeared for the respondent. At that 
hearing, Mr. Jhaveri applied for an ad- 
journment for hearing upon testimony of 
witnesses to be examined in like manner 
•as in a suit under R. 5S2, High Court Rules, 
He said that he wanted to prove, (a) that 
two Chinese restaurant-keepers were served 
with such notices and their premises were 
^requisitioned and that the petitioners* was 
the third Chinese restaurant requisitioned 
‘by the respondent, and (b) that the res- 
pondent served notices on only Chinese 
restaurant-keepers and not on others belong- 
ing to any other nationality with a view to 
^discriminate against the Chinese restaturant- 
Jteepers. There being a dispute as to the 
facts between the petitioners and the res- 
pondent, I adjourned the matter for hear- 
ing upon testimony of witnesses to be 
•examined in like manner as in a suit and 
fixed the rule for hearing on Tuesday 3rd 
April 1945. The rule accordingly came on 
for hearing before me on 3rd April 1945 , 
when Mr. Jhaveri appeared for the peti- 
tioners and Sir Jamshedji Kanga appeared 
for the respondent. After Mr. Jhaveri had 
read the petition and affidavits Sir Jam- 
shedji Kanga applied that the question whe- 
ther the petition lies under s. 45, Specific 
Relief Act, should be tried as a preliminary 
'issue. I directed that that issue bo tried 


as a preliminary issue and thereupon Sir 
Jamshedji Kanga addressed arguments in 
support of his contention. Whilst the argu. 
ments had proceeded for some time, I asked 
Mr. Jhaveri whether, in view of the fact 
that the petitioners had contended in para. 5 
of their petition that the enactment of S. 2, 
sub-s. (2), cl. (xxiv). Defence of India Act, 
and R. 75-A, Defence of India Rules, was 
challenged as ultra vires the Central Legis- 
lature, it may not be necessary to make 
the Central Government a party to this 
petition. Mr. Jhaveri stated that he would 
consider that asi^ect of the question but 
wanted time in order to enable him to do 
so. I also pointed out to counsel appearing 
for both the parties that under R. 584 , High 
Court Rules, I bad the power to direct that 
the present petition and rule should be 
served on the Central Government in view 
of the contentions taken by the petitioners 
in para. 5 of their petition. Sir Jamshedji 
Kanga then stated that the Solicitor to the 
Central Government at Bombay who was 
then in Court and was instructing him on 
behalf of the respondent was prepared to 
waive service of the rule and was willing 
to instruct counsel on behalf of the Central 
Government to argue the rule if the Court 
was of opinion that the rule should bo 
served on the Central Government under 
R. 584, High Court Rules. I then adjourned 
the rule to the Monday following, i.e., 9th 
April 1945, to enable Mr. Jhaveri to make 
up his.mind whether he would make the 
Central Government a party to this petition. 
The rule ultimately came on for hearing 
and final disposal before me on 13th June 
1945, when Mr. Taraporewalla appeared 
with Mr. Jhaveri and Mr. C. N. Daji for 
the petitioners and the Advocate-General 
and Mr. G. N. Joshi appeared for the res- 
pondent. At the very commencement of the 
hearing, Mr. Taraporewalla stated that he 
had considered the position and had come 
to the conclusion that neither the Govern- 
ment of Bombay nor the Central Govern- 
ment were necessary parties to the petition 
and his client did not want to serve the 
rule on them. In view of the above state- 
ment of Mr. Taraporewalla I also did not 
think it necessary to direct that the rule 
should be served on the Central Govern- 
ment and put the petitioners to the risk of 
having had to pay their costs in the event 
of the petition being dismissed. 

The Advocate-General for the respondent 
continued the arguments on the prelimi. 
nary issue as to, whether the ipetition lies 
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under s. 45, Specific Relief Act. He adopted 
all the arguments which had been advanced 
on the previous occasion by Sir Jamshedji 
Kanga and made a further submission that 
the petitioners were not entitled to maintain 
this petition under S. 45 based on the alter- 
native submission like the one which the 
petitioners had made in para. 6 of the peti- 
tion, and that if the petitioners wanted to 
urge their main contention which they had 
set out in para. 5 of the petition, viz., that 
the enactment of s, 2 ( 2 ) (xxiv), Defence 
of India Act, and E. 75A, Defence of India 
Rules, was ultra, vires the Central Legis- 
lature, they could not fall back upon the 
alternative contention which they had set 
out in para. G of their petition. He submitted 
that the petition disclosed no cause of action, 
was misconceived and should be dismissed 
with costs. Mr, Taraporewalla in reply urged 
that there was no provision of law which 
prevented him even in a i)etition under S. 45, 
Specific Relief Act, from relying upon alter- 
native contentions and submissions for the 
purpose of the relief which he prayed for 
under that section. He also pointed out that 
in any event in paras. 7 and 8 of their peti- 
tion the petitioners had challenged the said 
order dated iGth February 1945, as issued 
by the respondent for a collateral purpose 
and mala fide and that under the authority 
of a decision of the Calcutta High Court in 
40 Cal. 836,^ he was entitled to an order 
under 3. 45 if the allegations and conten- 
tions set out in para. 8 of the petition were 
substantiated by him. Ho further stated that 
even under paras. 9 and 10 of their petition 
the petitioners were entitled to contend that 
the order was illegal, void and inoperative 
in law as offending the provisions of s. 15 , 
Defence of India Act, and that in no event 
was there any justification for the Court’s 
holding that the petition could not lie under 
S. 45 or was misconceived as contended by 
the respondent. On ar further discussion the 
Advocate.General agreed with this point of 
view and stated that in view of the decision 
of the Calcutta High Court in 40 Cal. 83G^ 
cited by Mr. Taraporewalla, he would not 
contend that the Court could decide the 
matter on the preliminary issue, and accord- 
ingly I ordered that the matter should 
proceed on the merits. Apart from the argu- 
ments which were advanced before me by 
both the parties in an elaborate and exhaus- 
tive manner on the various points of law 
arising on this petition and which I sha ll 

I. (*13) 40 Cal. 83G j 22 I. C, 388, Prasad Chunder 
Be V. Corporation of Calcutta. 


deal with hereafter, there were two questions 
of fact on which evidence was led by both- 
the parties, viz., (l) whether there was any 
goodwill attaching to the Kokwah Chinese- 
restaurant, and (2) whether the respondent 
was guilty of any discrimination as against 
the owners of Chinese restaurants. 

As regards the first question, whether 
there was a goodwill attaching to the Kokwah 
Chinese restaurant, petitioner 1 gave evi- 
dence himself and also called Chen Hin 
Hong who is the manager of the Chinese- 
Museum situate at Apollo Bunder in the 
building next door to the Dhanraj Mahal. 
The first petitioner stated that he had pur- 
chased this restaurant from the previous 
owner thereof in March 1944, for a considera- 
tion of Es. 42,000. He produced a document 
executed by the previous owner in his favour 
on 23rd March 1944. He also deposed to the 
fact that his restaurant commanded a very 
good clientele, had a central situation and 
was situated in the building the upper floora 
of which were occupied by Naval employees 
and was very popular. The Advocate-Gene- 
ral tried in his cross-examination of peti- 
tioner 1 to show that this restaurant had 
a majority of its clients from the military 
personnel, that it was only after the present 
war that there was a brisk demand for 
restaurants and in particular those serving, 
Chinese food, that there was besides the 
business of the restaurant which was taken' 
over by the petitioners from the previous 
owners thereof a business of selling curios 
the value of which was also comprised in 
the sum of Rs. 42,000 paid by the petitioners 
to the previous owners, and that, therefore, 
there was nothing like a goodwill attached 
to the Kokwah Chinese restaurant which the 
petitioners could claim. Chen Hin Hong, the 
manager of the Chinese Museum, deposed 
to the fact that the restaurant was run side 
by side with the curios shop up to about 
five or six months after the advent of the 
war, but that the business of the restaurant 
having been found to be a flourishing one 
the then ownei*s had stopped the business of 
selling curios and the business that was 
thereafter conducted was mainly that of a- 
restaurant though some remnants of the 
curios which they already had used to be' 
there in the shop. He also stated that the 
Kokwah Chinese Restaurant enjoyed a very 
good clientele and was run on a fairly large 
scale, meaning thereby that a considerable- 
goodwill was attached to the Kokwah Chinese- 
Restaurant. In the cross-examination of 
this witness also the Advocate-General tried 
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to show that the increase in the custom was 
mainly due to the increase of the military 
personnel visiting the shop during the pre- 
sent war, and further elicited that people 
associated with nice decoration and good 
food the name “Kokwah” intending thereby 
that there was no goodwill attached either 
to the premises or the name of the Chinese 
Kokwah Restaurant. In the re-examination 
of this witness when Mr. Taraporewalla 
asked the witness if “people went to the 
Kokwah Chinese Restaurant because of the 
name Kokwah or because the Chinese res- 
taurant was situated in those premises?”, 
the Advocate- General objected to that ques- 
tion being asked by Mr. Taraporewalla to 
the witness, saying that the witness was not 
the person who could say why people visited 
the particular restaurant, and it was only 
the people visiting the restaurant who could 
say that or it was only the persons connect- 
ed with the conduct of the restaurant who 
could say that, but certainly not the witness. 
While upholding the objection of the Advo- 
cate-General to this question I could not 
help remarking that the objection also went 
to the root of the answer which he had eli- 
cited in the cj*oss-examination of the witness, 
viz., people associated the nice decoration 
and the good food with the name Kokwah, 
as according to him the witness was certain- 
ly not competent to say anything in that 
behalf. In answers to the Court this witness 
definitely stated that people did not visit the 
restaurant because it was named the Kokwah 
Chinese Restaurant, it was not the name 
that attracted the customers but it was the 
good food that was served there. It had a 
good situation with the Yacht Club on the 
one side, and with the Green’s Hotel on the 
opposite side. There were the naval officers’ 
quarters in the building itself, which enjoyed 
the central position having regard to all the 
circumstances named by him, in effect sug- 
gesting that the restaurant commanded a 
goodwill. 

On behalf of respondent 1 , Homiyar 
Dhanjishaw Broacha was examined as a 
witness. He was the manager of the build- 
ing up to May 1942, when the upper floors 
of the same were requisitioned by the Govern- 
ment. He stated that the name Kokwah 
Chinese Restaurant had been adopted by the 
owners of the restaurant only in the begin- 
ning of 1944 the same having been run in 
other names prior thereto. He further stated 
that the business of a restaurant had been 
carried on in the whole of the premises only 
after May 1942, the business carried on prior 


to that date having been that of a restau- 
rant as well as of a curios shop conducted 
side by side by the then owners thereof. In 
the cross-examination of this witness, it was 
elicited that he had nothing to do with the 
shops on the ground floor of the Dhanraj 
Mahal or the tenants thereof or with the 
preparation of the bills or the recovery of 
the rents thereof after May 1942, as the 
management of the shops on the ground 
floor was being looked after by the manager 
in the employ of the owner after May 1942, 
his services having been transferred to the 
Government when the upper floors of the 
Dhanraj Mahal were requisitioned by the 
Government in 1942. The one thing which 
was established in the evidence of this wit- 
ness was that after May 1942, the business 
of a restaurant was the sole business carried 
on in these premises, that it was largely 
frequented by military personnel as well as 
the civil population and that the custom 
commanded by the restaurant was fairly 
large. 

As regards the second question whether 
the respondent was guilty of any discrimi- 
nation as against the owners of Chinese 
restaurants, petitioner l was not able to lead 
any evidence which would go to show that 
such discrimination was ever resorted to by 
the respondent. The respondent, on the 
other band, put in certain correspondence 
which had taken place between the peti- 
tioners’ attorneys and his attorney between 
29th March 1945 and 3rd April 1945, where- 
in the petitioners’ attorneys demanded' 
particulars of the requisition orders served 
on Chinese restaurant keepers and on keepers 
of restaurants in the Fort locality belonging 
to other nationalities, which particulars were 
furnished by the respondent’s attorney to 
the petitioners’ attorneys along with the 
letters dated 31at March 1945, and 3rd April 
1945. These particulars demonstrated that 
besides the two Chinese restaurants which 
had been already requisitioned a number of 
restaurants belonging to Iranis and owners 
of other nationalities were also requisitioned 
by the respondent. These statements were 
not challenged by the petitioners and were 
sufficient to prove that there was no discri- 
mination exercised by the respondent as 
against the owners of the Chinese restau- 
rants as alleged by the petitioners. 

On this evidence I have come to the con- 
clusion that the petitioners purchased the 
Kokwah Chinese Restaurant from the previ- 
ous owners thereof together with its goodwill 
for a sum of Bs. 42,000 and a substantial 
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portion of that sum of Rs. 42,000 was paid 
for the goodwill of that restaurant. As to 
what exact sum out of the Rs. 42,000 repre- 
sented the goodwill of the restaurant, it will 
be for whoever is concerned in the future 
with the determination of the value of the 
goodwill to consider. Suffice it to say that 
there was a goodwill attached to the Kokwah 
Chinese Restaurant and the premises occu- 
pied thereby, that the value of it was a part 
of the consideration of Rs. 42,000 paid by the 
petitioners to the previous owners thereof 
and that the goodwill which is attached to 
the premises is a distinct and valuable asset 
and property of the petitioners. I have also 
come to the conclusion that the petitioners 
have failed to establish that the respondent 
was guilty of any discrimination against the 
owners of Chinese restaurants and that the 
i cquisition order dated 16th February 1945, 
cannot bo challenged at all on that ground. 

There thus remain to be disposed of by 
me three substantial points of law which have 
been the subject-matter of great contest be- 
tween the parties: (l) whether the enactment 
of s. 2 ( 2 ) (xxiv), Defence of India Act, and 
R. 75A, Defence of India Rules, is ultra vires 
the Central Legislature; (2) whether even if 
R. 75A, Defence of India Rules, is intra vires 
the powers of the Central Legislature, the 
requisition order dated 16th February 1945, 
is illegal, void and inoi^rative in law by 
reason of the respondent having no jurisdic- 
tion, power or authority to issue the same 
under the provisions of R. 75A, Defence of 
India Rules; and (3) whether the requisition 
order dated iGth February 1945, is illegal, 
void and inoperative in law as contravening 
the provisions of S. 15, Defence of India Act. 
If the answer to some or more of the above 
questions is in favour of the i^etitioners, the 
further question which would arise for my 
consideration would be (4) whether, even if 
the requisition order dated icth February 
1945, was illegal, void and inoperative in 
law on some or more of the grounds above- 
mentioned, the Court has power to issue an 
order against the respondent under S. 45, 
Specific Relief Act. Question l, therefore, 
which I have got to consider is whether the 
enactment of s. 2 ( 2 ) (xxiv), Defence of 
India Act, and Rule 75A, Defence of India 
Rules, is ultra vires the Central Legislature. 
This question was very hotly contested 
between the parties before me and very 
elaborate and exhaustive arguments were 
addressed by both the parties to me extend- 
ing over several hearings. The determination 
of this question depends on the construction 


of the Government of India Act, 1935. It 
may not be out of place, therefore, to refer 
to the relevant provisions of the Government 
of India Act, 1935, which have been canvas- 
sed before me. 

Part II of the Act deals with the Federa. 
tion of India including in its various chap- 
ters provisions as to the Federal Executive, 
the Federal Legislature, the legislative 
powers of the Governor-General and Provi- 
sions in case of failure of Constitutional 
machinery. Part HI of the Act deals with 
the Governors’ Provinces including in its 
various chapters the provisions os to the Pro- 
vincial Executive, the Provincial Legisla- 
ture, the Legislative Powers of Governors 
and the Provisions in case of failure of 
Constitutional machinery. Part V of the Act 
deals with Legislative Powers and is im- 
portant for the purposes of this petition. 
Section 99 therein enacts that subject to the 
provisions of the Act, the Federal Legislature 
may make laws for the whole or any part 
of British India or for any Federated State, 
and a Provincial Legislature may make 
laws for the Province or for any part thereof. 
Section 100 (l) enacts that notwithstanding 
anything in the two next succeeding sub- 
sections the Federal Legislature, has, and a 
Provincial Legislature has not, power to 
make laws with respect to any of the 
matters enumerated in List l in Sch. Vll to 
the Act (hereinafter called the "Federal 
Legislative List"). Section 100 ( 2 ) enacts that 
notwithstanding anything in the next suc- 
ceeding sub-section, the Federal Legislature, 
and, subject to the preceding sub-section, a 
Provincial Legislature also, have power to 
make laws with respect to any of the matters 
enumerated in List 111 in the schedule (here- 
inafter called the "Goncurrent Legislative 
List"). Section 100 (3) enacts that subject to 
the two preceding sub-sections the Provincial 
Legislature has, and the Federal Legislature 
has not, power to moke la\\^ for a Province 
or any part thereof with respect to any of the 
matters enumerated in List 11 in the schedule 
(hereinafter called the "Provincial Legis. 
lative List"). These are the three lists, 
the Federal, the Concurrent and the Pro- 
vincial Legislatve Lists enacted under S.lOO 
of the Act which lay down the subject-matters 
of the Federal and the Provincial laws. 
Section 102 enacts that notwithstanding 
anything in the preceding sections of the 
chapter, the Federal Legislature, shall, il 
the Governor General has in his discretion 
declared by Proclamation (in the Act referred 
to as a "Proclamation of Emergency") that 
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a grave emergency exists whereby the 
security of India is threatened, whether by 
war or internal disturbance, have i>ower to 
make laws for a Province or any part 
thereof with respect to any of the matters 
enumerated in the Provincial Legislative 
List : Provided that no Bill or amendment 
for the purposes aforesaid shall be introduced 
or moved without the previous sanction of 
the Governor-General in his discretion, and 
the Governor-General shall not give his 
sanction unless it appears to him that the 
provision proposed to be made is a proper 
provision in view of the nature of the 
emergency. Section 102 ( 4 ) enacts that a 
law made by the Federal Legislature which 
that Legislature would not but for the issue 
of a Proclamation of Emergency have been 
competent to make shall cease to have effect 
on the expiration of a period of six months 
after the Proclamation has ceased to operate, 
except as respects things done or omitted to 
be done before the expiration of the said 
period. 

Section 104 deals with what are called 
the Residual Powers of Legislation. It enacts 
that the Governor-General may by public 
notification empower either the Federal 
Legislature or a Provincial Legislature to 
enact a law with respect to any matter not 
enumerated in any of the lists in sch. Vii 
to the Act, including a law imposing a tax 
not mentioned in any such list, and the 
executive authority of the Federation or 
of the Province, as the case may be, shall 
extend to the administration of any law so 
made, unless the Governor-General other, 
wise directs. It further enacts that in the 
discharge of his functions under the section 
the Governor-General shall act in his dis- 
cretion. There is annexed to the Act Sch. vii 
which consists of the Legislative Lists, Listi 
being the Federal Legislative List, List ii 
being the Provincial Legislative List, and 
List III being the Concurrent Legislative 
List. These are the relevant provisions of 
the Government of India Act which require 
to be considered in this connection. It may 
not be out of place also to set out the 
relevant provisions of the Defence of India 
Act (35 [XXXV] of 1939) and the Defence of 
India Rules made thereunder. The preamble 
to the Defence of India Act says : 

Whereas an emergency has arisen which 
renders it necessary to provide for special measures 
to ensure the public safety and interest and the 

defence of British India and for the trial of certain 
offences ; 

And whereas the Governor-General in his dis- 
cretion has declared by proclamation under sub- 


s. (1) of S. 102, Government of India Act, 1935, 
that a grave emergency exists whereby the security 
of India is threatened by war; It is hereby enacted 
as follows 

Section 2, Defence of India Act, provides : 

'“(I) The Central Government may, by notifica- 
tion in the Official Gazette, make such rules as 
appear to it to be necessary or expedient for secur- 
ing the defence of British India, the public safety, 
the maintenance of public order or the efficient 
prosecution of war, or for maintaining supplies and 
services essential to the life of the community. 

(2) Without prejudice to the generality of the 
powers conferred by sub-s. (1), the rules m'ay pro- 
vide for, or may empower any authority to 'make 
orders providing for, all or any of the' following 
matters, namely : 

(xxiv) the requisitioning of any property, movable 
or immovable, including the taking possession 
thereof and the issue of any orders in respect 
thereof; 

(4) The Central Government may by order 
direct that any power or duty which by rule under 
sub-s. (1) is conferred or imposed upon the Central 
Government shall in such circumstances and 
under such conditions, if any, as may be specified 
in the direction be exercised or discharged— (a) by 
any officer or authority subordinate to the Central 
Government, or (b) whether or not the jjower or 
duty relates to a matter with respect to which a 
Provincial Legislature has power to make laws, by 
any Provincial Government or by any officer or 
authority subordinate to such Government; or (c) 
by any other authority.” 

Section 15, Defence of Indift Act, enacts 
that any authority or person acting in pur- 
suance of the Act shall interfere with the 
ordinary avocations of life and the enjoy- 
ment of property as little as may be con- 
sonant with the purpose of ensuring the 
public safety and interest and the defence of 
British India. Section IG (l). Defence of 
India Act, enacts that no order made in 
exercise of any power conferred by or under 
the Act shall be called in question in any 
Court. Section 19, Defence of India Act, 
enacts that where by or under any rule 
made under this Act any action is taken of 
the nature described in sub-s. (2) of s. 299, 
Government of India Act, 1935, there shall 
be paid compensation, the amount of which 
shall be determined in the manner, and, in 
accordance with the principles, therein set 
out. It provides in effect for compensation 
to be paid in accordance with certain prin- 
ciples for compulsory acquisition of immov- 
able property, etc. Rule 2 (11), Defence of 
India Rules, defines ^requisition” as meaning 
in relation to any property, to take posses- 
sion of the property or to require the pro- 
perty to be placed at the disposal of the 
requisitioning authority. Rule 75A, Defence 
of India Rules, runs as follows : 
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“(1) If in the opinion of the Central Govern- 
ment or the Provincial Government it is necessary 
or expedient so to do for securing the defence of 
British India, public safety, the maintenance of 
public order or the efficient prosecution of the war, 
or for maintaining supplies and services essential 
to the life of the community, that G&vernmentmKy 
by order in writing requisition any property, 
movable or immovable, and may make such further 
orders as appear to that Government to be neces- 
sary or expedient in connection with the requisi- 
tioning : 

Provided that no property used for the purpose of 
religious worship and no such property os is 
referred to in R. 66 or in R. 72 shall be requisi- 
tioned under this rule. 

(2) When the Central Government or the Provin- 
cial Government has requisitioned any property 
under sub-r. (1), that Government may use or deal 
with the property in such manner as may appear 
to it to be expedient, and may acquire it by serving 
on the owner thereof, or where the owner is not 
readily traceable or the ownership is in dispute, by 
publishing in the Official Gazette, a notice stating 
that the Central or Provincial Government, as the 

case may be, has decided to acquire it in pursuance 
of this rule. 

(3) Where a notice of acquisition is served on 
the owner of the property or published in the 
Official Gazette under sub-r. (2), then at the begin- 
ning of the day on which the notice is so served or 
published, the property shall vest in Government 
free from any mortgage, pledge, lien or other 
similar encumbrance, and the period of the requisi- 
tion thereof shall end. 

(4) Whenever in pursuance of sub-r. (1) or sub- 
r. (2) the Central Government or the Provincial 
Government requisitions or acquires any movable 
property, the owner thereof shall be paid such 
compensation as that Government may determine: 

Provided that, where immediately before the 
requisition, the property was by virtue of a hire- 
purchase agreement in the possession of a person 
other than the owner, the amount determined by 
Government as the total compensation payable in 
respect of the requisition or acquisition shall be ap- 
portioned between that person and tho owner in 
such manner as they agree upon, and in default of 
agreement in such manner os an arbitrator ap- 
pointed by the Government in this behalf may 
decide to be just. 

(6) The Central Government or tho Provincial 
Government may with a view to requisition any 
property under sub-r. (1) or determining the com- 
pensation payable under sub-r. (4), by order— 

(a) require any person to furnish to such autho- 
rity as may be specified in tho order such informa- 
tion in his possession relating to tho property as 
may be so specified; 

(b) direct that tho owner, occupier or person in 
possession of the property shall not without the 
permission of Government dispose of it or whoro 
the property is a building, structurally alter it or 
where the property is movable remove it from the 
premises in which it is kept till the expiry of such 
period ns may bo specified in the order. 

(5A) Without prejudice to any powers otherwise 
conferred by these Rules, any person authorised in 
this behalf by tho Central Government or tho Pro- 
vincial Government may onfer any premises and 
inspect such premises or any property therein or 
thereon for the purpose of determining whether, 
and, if so, in what manner, an order under this 
rule should bo made in relation to such premises 


or property or with a view to securing compliance 
with any order made under this rule. 

m m 9 m 

(7) If any person contravenes any order mada 
under this rule he shall be punishable with impri- 
sonment for a term which may extend to tluee 
years or with fine or with both. 

It was urged by Mr. Taraporewalla for 
the petitioners that the requisition of pro- 
perty which is the subject-matter of S. 2 (2)- 
(xxiv), Defence of India Act, which 
is defined in Rule 2 (ll), Defence of India 
Kules, and provided for in R. 76A, Defence 
of India Buies, is a category of legislation 
by itself, is not included in any of the itema 
in the three lists of the seventh schedule to- 
the Government of India Act and being,, 
therefore, not within the competence of the 
Federal or the Provincial Legislatures would 
fall within the residual powers of legislation 
vested in the Governor-General under 8. 104, 
Government of India Act. It is common 
ground that the Governor-General did not 
issue any public notification empowering the 
Federal Legislature (which by virtue of 
s. 316, Government of India Act, is to all 
intents and purposes the (Dentral Legislature 
exercising those powers which are given to 
the Federal Legislature under S. 100, Gov- 
ernment of India Act) to enact a law with 
respect to this matter of requisition of pro- 
perty, and it was, therefore, urged that even 
though the Central Legislature passed, by 
virtue of the proclamation of emergency 
made by the Governor-General under 
sub-s. (1) of s. 102 , Government of India 
Act, the Defence of India Act (36 [xxxv] of 
1939), the enactment of the provisions os re- 
gards requisition of property contained in 
s. 2 (2) (xxiv), Defence of India Act, was 
ultra vires the Central Legislature. 

The Advocate-General, on the other hand, 
urged that in the present case he was not 
concerned with requisition of any movable 
property but was only concerned with re- 
quiaition of the leasehold interest in the 
premises occupied by the Kokwah Chinese 
Restaurant, including the landlord's fittings 
and fixtures, which was according to him 
requisition of immovable property. He con- 
tended that the requisition of suc^ immova- 
ble property was requisition of “land” 
which had been defined in s. 299 (6), Gov- 
ernment of India Act, 1936, as including 
immovable property of every kind and 
any rights in or over such property, thus 
including within that category the lease- 
hold interest in the said premises which 
were sought to be requisitioned by the res- 
pondent. He urged that the requisition of 
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“land” was included in Item 9 in List II of 
Sch. VII, which dealt with the compulsory 
acquisition of land and was in any event 
included in item 21 in the said list which 
dealt with “land,” that is to say, rights in 
or over land, land tenures, including the re- 
lation of landlord and tenant, and the col- 
lection of rents; transfer, alienation and 
devolution of agricultural land; land im- 
provement and agricultural loans; coloniza- 
tion; Courts of Wards; encumbered and 
attached estates; treasure trove. He, there- 
fore. urged that the Central Legislature had, 
by virtue of the proclamation of emergency 
under S. 102 (l). Government of India Act, the 
power to enact the provision with reference 
to requisition of land and, therefore, the 
enactment of s. 2 (2) (xxiv), Defence of 
India Act, was intra vires the Central 
Legislature. By way of preliminary obser- 
vations on the method of approach which 
should be adopted by the Court in the de- 
termination of these rival contentions of 
both the sides, the Advocate-General sub- 
mitted that the Government of India Act, 
1935, was a Constitution Act and in the con- 
struction of that Act the Court should not 
approach the matter in a narrow and a 
pedantic sense but should give a large and 
liberal interpretation to the provisions of 
■that Act. He relied upon the principles of 
construction which have been laid down in 
this behalf in various cases beginning with 

(1935) A. G. 500,^ in which it was observed 
<page 518) : 

“Indeed, in interpreting a constituent or organic 
-statute^ such as the Act, that construction most 
beneficial to the widest possible amplitude of its 
powers must be adopted. This principle has been 
again clearly laid down by the Judicial Committee 
in (1930) A.G. 124^ at p. 136. ‘Their Lordships do 
not conceive it to be the duty of this Board— it is 
certainly not their desire— to cut down the provi- 
sions of the Act by a narrow and technical con- 
struction, but rather to give it a large and liberal 
interpretation so that the Dominion to a great 
extent, but within certain fixed limits, may be 
mistress in her own house, as the Provinces to a 
great extent, but within certain fixed limits are 
mistresses in theirs.’ ‘The Privy CounoU, indeed, 
has laid down that Courts of law must treat the 
provisions of the British North America Act by the 
same methods of construction and exposition which 
they apply to other statutes. But there are statutes 
and statutes; and the strict construction deemed 
proper in the case, for example, of a penal or 
taxing statute or one passed to regulate the affairs 

.2. (’35) 22 A.I.R. 1935 P.C. 158: 1935 A. C. 500: 
157 I. C. 671 : 104 L.J.P.C. 58 : 153 L. T. 283 
British Coal Corporation v. The King. * 

: 3 . (’30) 17 A.I.R.11930 P. C. 120 : 126 I. C. 88 : 
1930 A. 0. 124 :J99 L. J. P. C. 27 : 142 L.T. 98, 
Henrietta Muir 0dwards v. Attorney-General for 
Canada. \ 


of an English parish, would be often subversive of 
Parliament s real intent if applied to an Act passed 
to ensure the peace, order and good government 
of a British Colony’.” 

He also relied upon the observations of the 
Appeal Court in (1936) A. c. 578^ (p. 613) : 

“The constitution has been described as the 
federal compact, and the construction must hold a 
balance between all its parts ... it is appropriate 
to apply the words of Lord Selborne in (1878) 8 
A.C. 8895 at p.904. ‘The established Court of justice, 
when a question arises (in regard to a constitution) 
whether the prescribed limits have been exceeded, 
must of necessity determine that question; and the 
only way in which they can properly do so, is by 
looking to the terms of the instrument by which, 
affirmatively, the legislative powers were created, 
and by which, negatively, they are restricted. If 
what has been done is legislation within the gene- 
ral scope of the affirmative words which give the 
power, and if it violates no express condition or 
restriction by which that power is limited (in 
which category would, of course, be included any 
Act of the Imperial Parliament at variance with 
it), it is not for any Court of Justice to inquire 
further, or to enlarge constructively those condi- 
tions and restrictions.’ 


It is true that a Constitution must not be 
construed in any narrow and pedantic sense. The 
words used are necessarily general, and their full 
import and true meaning can often only be 
appreciated when considered, as the years go on, 
in relation to the vicissitudes of fact which from' 
time to time emerge. It is not that the meaning 
of the words changes, but the changing circum- 
stances illustrate and illuminate the full import of 
that meaning. It has been said that ‘ in interpret- 
ing a constituent or organic statute such as the 
Act [i.c., the British North America Act], that 
construction most beneficial to the widest possible 
amplitude of its powers must be adopted ’ : 1935 
A. C. 5002 at p. 518. ” 

He further relied on the case in A. i. r. 1939 

P. C.l,® in which at p. 4, col. 2, Gwyer 0. J. 
obseved that: 


“ The Judicial Committee have observed that a 
Constitution is not to be construed in any narrow 
and pedantic sense : per Lord Wright in 1936 
A. C. 578.4 The rules which apply to the inter- 
pretation of other statutes apply, it is true, equally 
to the interpretation of a constitutional enactment. 
But their application is of necessity conditioned 
by the subject matter of the enactment itself; and 
I respectfully adopt the words of a learned Austra- 
lian Judge: ‘Although we are to interpret the 
words of the Constitution on the same principles 
of interpretation as we apply to any ordinary law 
these very principles of interpretation compel us 
to take into account the nature and scope of the 
Act that we are interpreting,— to remember that 
it is a Constitution, a mechanism under which 
laws are to be made, and not a mere Act which 

4 . (1936) 1936 A. C, 678 : 105 L. J. P. G. 115: 

155 L. T. 393, James v. Commonwealth of Aus- 
tralia (No. 2). 

5. (1878) 3 A. G. 889 : 4 Cal. 172 : 5 I. A. 178 
(P.C.), The Queen v. Burah. 

6. (*39) 26 A. I. R. 1939 F. C. 1 : I. L. R. (1939) 
Kar F. C. 6 : 1939 F. C. R. 18 ; 180 I. C. 161 
(F.C.), In re C. P. Motor Spirit Act. 
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declai-e.-? what the law is to be ; ’ (1908) 6 Com, 
L. R. 4697 per Higgins J. at p. 611. 

Especially is this true of a federal constitution, 
with its nice balance of jurisdictions. I conceive 
that a broad and liberal spirit should inspire those 
whose duty it is to interpret it; but I do not imply 
by this that they are free to stretch or pervert the 
language of the enactment in the interests of any 
legal or constitutional theory, or even for the purpose 
of supplying omissions or of correcting supposed 
errors. A Federal Court will not strengthen, but 
only derogate from its position, if it seeks to do 
anything but declare the law ; but it may rightly 
reflect that a Constitution of Government is a 
living and organic thing, which of all instruments 
has the greatest claim to be construed ut resviagis 
valeat quavi pereat.” (So as the thing should have 
validity rather than it should perish). 

He, therefore, urged that the Court should 
in interpreting provisions of the Govern- 
ment of India Act adopt a broad and liberal 
construction rather than a narrow and 
pedantic one. The Advocate-General pointed 
out that the powers of the Indian Legisla- 
ture were plenary powers of legislation 
within the limits laid down in the Govern- 
ment of India Act of 1935. He relied upon 
the observations of Lord Selborne in (1878) 
3 A. G. 8S9® where in expressing the views 
of the Board his Lordship used this very 

signidcant language (p. 904) : 

“ The Indian Legislature has powers expressly 
limited by the Act of the Imperial Parliament 
which created it, and it can, of course, do nothing 
beyond the limits which circumscribe these powers. 
But, when acting within those limits, it is not in 
any sense an agent or delegate of the Imperial 
Parliament, but has, and was intended to have, 
plenary powers of legislation, as largo, and of the 
same nature, as those of Parliament iUelf. ” 

He also relied on the observations of Gwyer 

C. J. in A. I. R. 1941 F. c. 16® at p. 24, col 2 : 

“ . . . Within their own sphere the powers of 
the Indian Ijcgislaturo are as large and ample 
as those of Parliament itself, (1878) 3 A. C. 889,® 
and the burden of proving that they are subject to 
a strange and unusual prohibition against retro- 
spectivc legislation must certainly lie upon those who 
assert it,” 

and also upon the observations of the same 
learned Chief Justice in A.I.R. 1942 F, C, 17® 
at p. 20 , col. 2 : 

. . Indian Legislatures within their own sphere 
have plenary powers of legislation as large and of 
the same nature as those of Parliament itself. If 
that was true in 1878, it cannot be loss true in 
1942. Every intendment ought, therefore, to bo made 
in favour of a Legislature which is cxeroising the 
powers conferred on it. Its onaotmonts ought not 
to bo subjected to the minute scrutiny which may 
be appropriate to an examination of the by-laws of 

7. (1908) 6 Com. L, R, 469, Attorney General for 
New South Wales v. Brewery Employees Union. 

8. (’41) 28 A. I. R. 1941 F. 0. 16: I. L. R. (1941) 
Kar F. C. 72 : 1940 F. C. R. 110 : 192 I. C. 138 
(F.C.), United Provinces v. Mt. Atiqa Begum, 

9. (’42) 29 A. I. R. 1942 F. C. 17 : 21 Pat. 687 ; 
I.L.R. (1942) Kar P. 0. 21 : 199 I. 0. 822 (F.O.), 
Bhola Prasad v. Emperor, 


a body exercising only delegated powers, nor is tho 
generality of its power to legislate on a particular 
subject to be cut down by the arbitrary introduction 
of far-fetched and impertinent limitations.” 

The Advocate-General further pointed out 
that the scope of the powers granted by tho 
Government of India Act, 1935, to the Indian 
Legislature, even though they were plenary 
within their own spheres, was to be found 
in the three Legislative Lists of sch. VII to 
the Act. As to the nature of those lists ho 
relied upon the observations contained in an 
extract from the White Paper where Sir 
Samuel Hoare is reported to have stated as 
follows : 


“But the only bridge that we could find between 
these two diametrically opposite points of view was 
to have throe lists, namely, the Federal List, the 
Provincial List and the Concurrent List, each as^ 
exhaustive as we could make it, so exhaustive as to 
have little or nothing for the residuary field. I 
believe that we have succeeded in that attempt and 
that all that is likely to go into the residuary field 
are perhaps some quite unkuown spheres of activity 
that neither my Hon. friend nor I can contemplato 
at this moment. We find that we have really ex- 
hausted the ordinary activities of Government ii> 
the three other fields. 1 agree with my Hon. friend 
that it means complications. I believe that it also 
means the possibility of increased litigation.” 


Besides this extract from the White Papei- 
he also relied upon the observations of 
Gwyer C. J. in A.I.R. 1941 F.O. 16® at p. 25> 
col. 1 : 

"Parliament seems to have been content to take 
a number of oomprehonsive categories and to des- 
cribe each of thorn by a word of broad and general 
import. In the case of some of these categories,, 
such as ’Local Government,* ’Education,’ ’Water,’ 
'Agriculture* and ‘Land,’ the general word is 
amplified and explained by a number of examples 
or illustrations, some of which would probably on 
any construction have been held to fall under the 
more general word, while the inclusion of others 
might not be so obvious. Thus 'Courts of Wards* 
and ’treasure-trove’ might not ordinarily have been 
regarded ns included under 'Land,' if they have 
not been specifically mentioDod,inIt6m21. I think, 
however, that none of the items in the lists is to be 
read in a narrow or restricted sense, and that each 
general word should be hold to extend to all ancil- 
lary or subsidiary matters which can fairly and 
reasonably bo said to bo comprehended in it.” 

He also relied upon the observations of 
Sulaiman J. in A. I. R. 1941 F. C. 47^® p. 

col. 1 : 

‘‘No doubt, every effort appears to have been 
made to make the three lists as oomprehensive and 
exhaustive as well as exclusive as possible; and it 
may well be that barring personal or customary 
laws, it would only be extremely rare oases which 
would not come in any ono of these three lists so 
as to fall within the r^ldual powers of legislation 
dealt with by S. 104 of the Act. Nevertheless in 
view of the largo number of items in the three lists, 
it is almost impossible to prevent a oertain amonnt 

10. (’41) 28 A.I.R, 1941 F. 0. 47 : I. L. R, (1941) 

Kar. P. 0. 25 : 1940 F. 0. R. 188 : 199 I. 0. 995 

(F. C.), Subramanyan v. Muttuswamii 
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of overlapping. Absolutely sharp and distinct lines 
of demarcation are not always possible. Rigid and 
inflexible watertight compartments cannot be en- 
sured. . . . To avoid such difiBculties the Imperial 
Parliament has thought fit to use the expression 
‘with respect to’ which obviously means that looking 
at the legislation as a whole, it must substantially 
be with respect to matters in one list or the other. 
A remote connexion is not enough.” 

He further relied upon the observations of 
Gwyer C. J. in A. I. R. I9i2 F. c. 17^ (p. 19, 
col. 2) : 

“The words . . . explain or illustrate and do not 
amplify or limit the words immediately preceding 
them and cover the whole field of possible legis- 
lation on the subject.” 

To the same effect were the observations of 
their Lordships of the Privy Council which 
were relied upon by him in (1945) 8 F. L. J. 
69,^* where Lord Simonds who delivered the 
judgment of the Board observed (p. 72 ) ; 

“The Indian Constitution is unlike any that 
have been called to tbeir Lordships’ notice in that 
it contains what purports to be an exhaustive 
enumeration and division of Legislative powers 
between the Federal and Provincial Legislatures.” 

On the basis of these authorities he urged 
that the lists of Sch. vn to the Government 
of India Act were exhaustive and should be 
read as comprising each and every legis- 
lative power 'which could possibly be exer. 
cised by the Indian Legislature. He also urged 
that the residual powers of legislation vested 
in the Governor-General under S. 104 , Govern- 
ment of India Act, should not be resorted 
to unless and until all the categories in the 
lists were absolutely exhausted. In that 
behalf be relied upon the observations of 
Gwyer C. J. in A. i. r. 1939 F. C. 1 ® (p. 5 , col. 1 ) 
that the attempt to avoid a final assignment 
of residuary powers by an exhaustive enu- 
meration of legislative subjects has made the 
Indian Constitution Act unique among fede- 
ral Constitutions in the length and detail of 
its Legislative Lists. He also relied upon 
the observations of Sulaiman J. in A i r 

1941 P. c. 47'® (p. 55, col. 1) : 


But resort to that residual power should be tb 
very last refuge. It is only when all the categoric 
in the three lists are absolutely exhausted that on 
think of falling back upon a nondescript.'* 

He, therefore, contended that tKe power ti 
requisition immovable property should hi 
read by the Court as having been include< 
in Item 9 or in any event item 21 in List Ji 
sch. 'Vil to the Government of India Act 
The Advocate-General further urged tha 
in the matter of the construction of th( 
Constitution \Acb like the Government o 

• I-L.R. (1945 

^r. P. 0. 153 \ 72 I. A. 91 : 220 1. C. 143 
1945-8 P, L. J. ^9 (P.C.), Governor-General ir 
Council v. ProvmcA of Madras. 


India Act, 1935, regard should be had to tbe- 
legislative practice prevailing in England as 
well as in India in order to determine what 
is ordinarily treated as embraced within a 
particular topic or category of legislation. 
He relies upon the observations of the Privy 
Council in (1933) A. c. 156’- in which their 
Lordships have observed (p. 165 ) : 

“When a power is conferred to legislate on a 
particular topic it is important, in determining the 
scope of the power, to have regard to what is 
ordinarily treated as embraced within that topie 
m legislative practice and particularly in the legis- 
lative practice of the State which has conferred the 
power.” 

He also relied upon the observations of 
Beaumont C. J. in 42 Bom. L. R. lo’^ where 
the learned Chief Justice observed (p. 45 ) : 

“111 construing the Government of India Act f 
1935, the Court is entitled to look to the legislative! 
practice prevailing in England and in India at the* 
time when it was passed.” 

Mr. Taraporewalla for the petitioners, 
llo^^ever, urged that though the Government 
of India Act was a Constitution Act and a 
large and liberal interpretation should be 
given to the terms thereof, that canon of 




canon of construction which was equally 
well-known and which has been enunciated 
by Maxwell on the Interpretation of Statutes, 
Edn. 8, at p. 248 : 

“The tendency of modern decisions, upon the 
whole, is to narrow materially the difference 
between what is called a strict and a beneficial 
construction. All statutes are now construed with a 
more attentive regard to the language, and crimi- 
nal statutes with a more rational regard to the 
aim and intention of the Legislature, than for- 
merly. It is unquestionably right that the distinc- 
tion should not be altogether erased from the judi- 
cial mind, for it is required by the spirit of our free 
institutions that the interpretation of all statutes 
should be favourable to personal liberty, and this 
tendency is still evinced in a certain reluctance to 
supply the defects of language, or to eke out the 
meaning of an obscure passage by strained or doubt- 
ful inferences. The effect of the rule of strict con- 
struction might almost be summed up in the re- 
mark that, where an equivocal word or ambiguous 
sentence leaves a reasonable doubt of its meaning 
which the canons of interpretation fail to solve 
the benefit of the doubt should be given to the 
subject and against the Legislature which ha® 
faUed to explain itself. But it yields to the para~ 
mount rule that every statute is to be expounded 
a^rdmg to Its expressed or manifestintentionand 

that all cases within the mischiefs aimed at are if 
the language permits, to be held to fall within’its 
remedia influence . Statutes which encroach on 
the rights of the subject whether as regards pe rson 

C- 6 : 148 L. T. 62 

(B.L.), Croft v. Dunphy, 

27 A. I. R. 1940 Bom. 65 : I.L.R. (1940) 

: 186 I. C. 817 : 42 Bom. L. R. 10 

Sir Byramjee Jeejeebhoy v. Province of. 
Bombay. 
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or property, are similarly subject to a strict con- 
struction in the sense before explained. It is a re- 
cognised rule that they should be interpreted, if 
possible, so as to respect such rights. It is presumed, 
where the objects of the Act do not obviously 
imply such an intention, that the Legislature does 
not desire to conhscate the property, or to encroach 
upon the right of persons, and it is, therefore, ex- 
pected that, if such be its intention, it will mani- 
fest it plainly, if not in express words, at least by 
clear implication and beyond reasonable doubt.” 

He urged that the canon of construction 
which warrants a large and liberal construe- 
tion to be put on the provisions of the 
Constitution Act should be modified by the 
canon which enjoins the Courts to adopt a 
strict construction in respect of enactments 
W'hich provide for confiscation of property 
and encroach upon the rights and liberties 
of the subject and that the Courts should 
not adopt such a construction unless and 
-until the intention of the Legislature in 
that behalf was plainly manifest if not in 
express words, at least by clear implica- 
tion and beyond reasonable doubt. He further 
urged that it was one of the cardinal 
principles of British jurisprudence that no 
person should be deprived of his property 
save by authority of law and that the 
Legislature should not enact any laws 
authorising the confiscation of the property 
of the subject unless due provision was 
made for compensation to be rendered to the 
subject for such deprivation of his property. 
He relied in this behalf on the provisions 
of s. 299 (1) and (2) of the Government 
of India Act which he submitted were a 
statutory enactment of these principles of 
British jurisprudence. He did not dispute 
that the Imperial Parliament had supreme 
and plenary powers to legislate on any 
subject whatever and in any manner what- 
ever, so as to deprive a subject of the 
liberty of person as well as his rights of 
property. Ho, however, submitted that there 
was in this respect a distinction between 
the powers of the Imperial Parliament and 
those of the Indian Legislature that whereas 
there were no limitations to the legislative 
powers of the Imperial Parliament, the 
powers of the Indian Legislature were 
circumscribed within the lists of the seventh 
schedule to the Government of India Act, and 
that even though the powers conferred on the 
Indian Legislatures within their own spheres 
were plenary, the same were also circum- 
scribed by the salutary provisions contained 
i7ii€7- alia in S. 299 (l) and (2) of the 
Government of India Act hereinbefore re- 
ferred to. Ho also contended that at no time 
had such a claim to confiscate the property 


of the subject been ever put forward before, 
either by the Indian Legislature or by the 
Government of India and it was only as an 
act of State that the Government could 
deprive or confiscate the property of the 
subject; if it did not amount to an act of 
State, it was open to the subject to challenge 
the whole action of the Government which 
deprived him of his rights of property. He, 
therefore, urged that having regard to these 
principles of construction which were pointed 
out by him, the Court should read the items 
in the lists of the seventh schedule to the 
Government of India Act in such manner 
as would not warrant the confiscation of the 
property of the subject by the Government 
or give the Legislature power to enact 
provisions with regard thereto. 

Mr. Taraporewalla further urged that 
even though the lists of the seventh schedule 
to the Government of India Act might 
have been thought quite exhaustive by the 
framers of the Act as shown from the ex- 
tract of the White Paper which was referred 
to by the Advocate-General and even 
though the list-s contained topics or cate- 
gories of legislation which were to be read 
in a large and liberal and not a narrow or 
restricted sense, the rule of interpretation 
of those lists which should be adpoted was 
that these topics or categories of legislation 
should be so construed as only to extend 
to all ancillary or subsidiary matters which 
can fairly and reasonably be said to be 
comprised in the same. Though S. 100, Gov- 
ernment of India Act, gave to the Federal 
and the Provincial Legislatures the power 
to make laws with respect to the matters 
enumerated in the respective lists therein 
referred to, the words "with respect to" 
obviously meant that looking at the legisla- 
tion as a whole it must substantially be with 
respect to matters comprised in the items 
in those lists. A remote connection was not 
enough. He pointed out that even though 
it was the intention of the framers of the 
Act and the fond hope which they entertain- 
ed as shown from the extract from the 
White Paper above referred to that all pos- 
sible categories of legislation had been ex- 
hausted in those lists, there had been several 
occasions after 1939 when fresh topics of 
legislation which were not comprised, in 
those lists were inserted in those lists by 
way of amendments or additions thereto. 
He also pointed out that those lists, however 
exhaustive they might be, were, admittedly, 
within the terms of the extract from the 
White Paper, concerned with the ordinary 
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activities of the Government, and requi- 
sitioning of property could not be one of the 
ordinary activities of the Government ever 
contemplated by the framers of the Gov- 
ernment of India Act. He, therefore, urged 
that there was no justification for including 
the requisition of land in Item 9 in List II of 
the seventh schedule to the Government of 
India Act or item 21 in the list, as requisi- 
tioning was not an ancillary or subsidiary 
matter which could fairly and reasonably be 
-said to be comprised in the items but was 
remotely connected with the topics of legisla- 
tion therein contained. Mr. Taraporewalla 
also urged that the residual power of 
legislation which was vested in the Governor 
General under the terms of s. 104, Govern- 
ment of India Act, was not a mere non-des- 
cript as stated in the judgment of Sulaiman J. 
in A. I. R. 1941 P. c. 47^® at p. 55. There 
were various topics of legislation which 
■could not be thought of by the framers of 
the Act as comprised in the ordinary activi- 
ties of the Government, and would have to 
be dealt with when emergency arose such as 
the present war which necessitated con- 
siderable encroachment on the liberties of 
the subject and his rights of property. When 
occasion arose for such emergency legislation 
it would be but natural to find that the 
particular powers which were sought to 
be acquired by the Government to meet the 
emergency might not be covered by the 
items in the lists of the seventh schedule 
to the Government of India Act. Special 
measures might have to be enacted to meet 
the needs of the situation, and apart from the 
instances cited by Mr. Taraporewalla where 
the lists having been found wanting, certain 
amendments had got to be made either 
to the lists or to the definitions contained 
in the Act, the residual power of Legislature 
might have to be exercised by the Governor 
General under S. 104, Government of India 

Act. He, therefore, contended that the resort 

to the residual power of legislation vested 
in the Governor General under s. 104 , Gov- 
ernment of India Act, was not merely a 
remote possibility as contended by the Ad- 
vocate General but was a living reality, 
and the same could certainly be invoked in 
times of emergency like the present war 
in order to invest in the Government powers 
of requisitioning of property and other like 
powers which would encroach upon the 
liberties of the subject and his rights of pro- 
perty in times of such emergency, 

Mr. Taraporewalla did not dispute that 
legislative practice was no doubt one of the 
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guides in the construction of the provisions 
of the Government of India Act and the 
items in the lists of the seventh schedule to 
the Act as contended by the Advocate 
General. These are the points of view which, 
it was urged by the Advocate General and 
Mr. Taraporewalla, should be adopted by 
the Court in considering the question whether 
the enactment of s. 2 ( 2 ) (xxiv). Defence of 
India Act, and R. 75A, Defence of India Eules, 
is ultra vires the Central Legislature. There 
is no doubt on the authorities cited before 
me that the Imperial Parliament is supreme 
and has powers to enact laws affecting the 
liberty of person and the rights of property 
enjoyed by the subject in any manner: 
whatever. The Imperial Parliament has got 
the power to deprive a subject of his liberty 
of person and also of his rights of property! 
in any manner whatever without assigning^ 
any reason whatsoever or without making: 
any compensation for the same. When,! 
however, one comes to the powers granted: 
to the Indian Legislature under the Govern-^ 
ment of India Act, 1935, the powers which! 
are conferred on the Indian Legislature' 
under the terms of that Act are circumscribed! 
within the items in the lists of Sch. vii to the 
Act, though the powers of the Indian Legis- 
lature to make laws with respect to the items 
in those lists are plenary within their own’ 
sphere. In the exercise of those powers to* 
make laws with respect to those items the! 
Indian Legislature does not act as an agent* 
of or exercise any delegated authority from' 
the Imperial Parliament. It exercises plenaryj 
powers, as full powers as the Parliament* 
itself could exercise with respect to the items* 
in those lists. Even though those lists may 
have been meant to be as exhaustive and com- 
prehensive as human ingenuity could make; 
them, they were meant to comprise all that! 
could be thought of as within the ordinary 
activities of the Government. Even though 
the emergency like the present war could 
well have been within the contemplation of 
the framers of the Constitution Act, there is 
no doubt that such powers as may have to 
be exercised in the case of such emergency 
could not have been contemplated to have 
been included in the items in those lists. 
Such powers as may have to be exercised 
by the Government according to the exigen- 
cies of the situation would have to be given 
to the Indian Legislature having due regard 
to the development of the situation from 
time to time and the exigencies of the situa- 
tion and certainly could not have been 
forethought when the framers of the Govern- 
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ment of India Act put down the enumera- 
tion of the topics or categories of legislation 
in the lists of the seventh schedule to the 
Government of India Act. 

Even with regard to the ordinary activi- 
ties of the Government, it was not humanly 
possible to exhaust all categories of legisla. 
tion, with the result that as evidenced by 
the enactment of the India and Burma 
(Miscellaneous Amendment) Act of 1940 (3 

4 Geo. VI, c. 5) which effected the amend- 
inent of the definition of “taxation” in 
s. 311 (2), Government of India Act, and the 
addition of items 48 (a) and 48 (b) in the 
items contained in the Federal Legislative 
List as also certain amendments in the Pro- 
vincial and the Federal Legislative Lists by 
reason of the inclusion of the Universities in 
the category of ‘Education’ and also by the 
enactment of the Indian Estates Duties Act 
of 1945 (8 & 9 Geo. VI, c. 7) and the insertion 
of Item 5G (a) in the Federal Legislative List 
and Item 45 (a) in the Provincial Legislative 
List in the lists of the seventh schedule to 
the Government of India Act by reason of 
the decision given by the Federal Court in 
1944-7 F. L. J. 215 : A. I. R. 1944 F. C. 73.^* 
in regard to the estate duty proposed to be 
levied by the Government of India, these 
lists, which were fondly'hoped by the framers 
of the Government of India Act to be as 
exhaustive and comprehensive as possible, 
were found not to be absolutely so. If that 
is the position, it is but consonant with reason 
that the emergency powers sought to be 
given to the Government by the enactment 
of the provisions of the Defence of India Act 
by the Central Legislature, even though that 
was done in pursuance of a proclamation 
issued by the Governor-General in that 
behalf, could not have been at all contera- 
plated by the framers of the Government 
of India Act when the lists of sch. VII came 
to be compiled by them. That is the real 
reason why the residual lowers of legis- 
lation were vested in the Governor-General 
under the terms of S. 104, Government of 
India Act. In spite of the fond hope enter- 
tained by the framers of the Government 
of India Act that only personal laws and 
isome rare items of legislation would have 
I to be covered by the provisions of the 
jresidual powers of legislation invested in 
the Governor- General under the terms of 
s. 104, Government of India Act, such powem 

14. (’44) 31 A. I, R. 1044 1^ C. 73: I.L.R. (1944) 
Kar F.C. 130 : 1944 F. C. R. 317 : 1944-7 F.L.J. 
215 : 220 I. C. 1G2 (F. C.), In ro Powers of 
Fedcrftl Legislftturo to levy Estftto Duty. 


as had to be invested in the Government by I 
reason of the emergency which was brought 
about by the present war could not all have 
been contemplated and included in the topics 
or categories comprised in the items in the 
lists of sch. VII to the Act. 

If, as I have already observed, the lists 
of sch. VII, Government of India Act, were 
not as exhaustive and comprehensive as 
were intended by the framers of the Act 
to be, it remains to be seen how far the 
power of requisition of land can be said to 
have been comprised in item 9 or in Item 2i 
in List II, sch. VII, Government of India Act. 

In this behalf I may observe that I entirely 
agree with Mr. Taraporewalla as regards 
his submission on the method of approach 
and the canons of construction which should 
be adopted in the interpretation of the 
Constitution Act like the Government of 
India Act. I am of opinion that the canon 
of construction which warrants a large 
and liberal construction to be put upon 
the various provisions of the Government 
of India Act should be modified by the 
canon of construction which lays down that 
a strict construction should be put upon 
those provisions which go to curtail the 
liberties of the subject or impose burdens 
and obligations upon him. If this principle 
of interpretation be adopted, it is abun- 
dantly clear that the items in the lists of 
Sch. VII, Government of India Act, should 
not be so construed as to deprive the subject 
of his liberties or to impose burdens or obli- 
gations upon him beyond those which are 
warranted by the words used therein in 
spite of the items contained in those lists 
being read os extending to all ancillary or 
subsidiary matters which can fairly and 
reasonably be said to be comprehended in 
the same. Before one can read a power 
like the requisition of land in item 9 which 
relates to compulsory acquisition of land 
or Item 21 which relates to land with the 
amplification or explanation thereof con- 
tained in the latter part of that category, 
one should have due regard to the princi- 
ples of British jurisprudence which, as I 
have already stated, have been enacted in 
s. 299 (1) and (2), Government of India 
Act, and should as far as possible avoid a 
construction which runs counter to those 
salutary provisions of the Art. If regard 
had to these principles of interpretation in 
regard to the construction of the provisions 
of the Government of India Act and the 
items in the lists of scli Vll thereto, it would, 
in my opinion, require considerable stifet- 
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ching of words which is not justified by 
the various considerations to which I will 
advert hereafter, to read that requisition of 
land is included either in Item 9 or item 21, 
in List II of sch. VII, Government of India 
Act. Before I proceed with those consider- 
ations, I may here dispose of one argu- 
ment which was advanced by the Advocate 
General that s. 299 (l) and (2), Government 
of India Act, did not give statutory recog- 
nition to the general principles of British 
jurisprudence which I have referred to 
above but merely enacted the limitations 
on the legislative powers invested by the 
Government of India Act in the Indian 
Legislature. He pointed out that that pro- 
vision was to be found enacted in Part xii of 
the Act which dealt with Miscellaneous and 
General items and was under the heading 
of Provisions as to certain legal matters” 
which commenced with s. 292 of the Act. 
This argument, however, ignores the fact 
that the Government of India Act had 
dealt with restrictions on legislative powers 
in chap, ii of Part V thereof commencing 
with s. 108 of the Act, and that there was 
no question of laying down any further 
restriction on the same in part 12 thereof 
commencing with s. 292 of the Act. What 
|Was sought to be enacted under that heading 
jand by the sections commencing with s, 292 
jof the Act were not restrictions on the powers 
of the Legislature but were certain fuuda- 
mental principles of British jurisprudence, 
international law, His Majesty’s prerogative 
to grant pardons, remissions of punishments 
and the like which should not be in any 
manner whatsoever affected or departed from 
in the exercise of the legislative powers in- 
vested in the Indian Legislature under the 
terms of the Government of India Act. 
Examples of this are to be found, xnier alia, 
in the provisions of s. 298 (l), s. 299 (l) and 
(2). Government of India Act, which are not 
merely restrictions on the legislative powers 
of the Indian Legislature but are in reality 
the statutory recognition of the fundamental 

principles of British jurisprudence enacted 
jtherein. 

I now proceed to consider how far requisi- 
tion is included in the conception of aequisi. 
tion. If one has regard to the dictionary 
meaning of the word “acquisition” it has 
been defined in the Oxford English Die- 
tionary as (l) Action of acquiring ; $66 
Acquire; and (2) A thing acquired or gained. 
The verb “Acquire” in its turn has been 
defined as: (i) To gain, or get as one’s own 
(by one’s exertions or qualities); and ( 2 ) To 
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receive, to come into possession of. The word 
Requisition,” on the other band, has been 
defined as: (l) (a) The action of requinn^^ 
a demand made by a person; (b) A require- 
ment, necessary condition; ( 2 ) The (or ant 
action of formally requiring one to perform 
some action, discharge some duty, etc. ; tht 
fact of being so called upon. Also, a written 
demand of this nature; (3) The action of 
requiring a certain amount or number or 
anything to be furnished; a demand or ordei- 
of this nature, especially one made upon a 
toy^m, district, etc., to furnish or supply any- 
thing required for military purposes ; (4) Tht 

state or condition of being called or pressed 
into seL'\ ice or use, the last two meanings 
bfiing in consoiiEnc6 with thG IdGO* of rGquisi^ 
tion of property for the purposes of the State 
or for military purposes. This is the dic- 
tionary meaning attached to the words “Ac- 
quisition” and “Requisition.” Even though 
the second part of the definition of the verl 
“Acquire” gives an impression that the re. 
ceiving or coming into possession of a thing 
may, apart from the gaining or getting it 
as one’s own, he included in the word 
^ Acquisition,” the central idea in the word 
‘Acquisition” is that whatever rights a person 
acquires in the thing which is the subject- 
matter of such acquisition are proprietary 
rights in the same, whereas the central idea 
in the word requisition is that the person 
requiring the thing requires it for his own 
use or for some particular purpose, as is 
amply illustrated by the dictionary meaning 
of the word "Requisition” which defines it 
as: (l) (a) to require (anything) to be furnished 
for military purposes; to put in requisition: 
(b) to make demands upon (a town, etc.); (2) 
(a) to make requisition for; to demand, call 
for, request to have or get ; and (b) to call 
in for some purpose. This dictionary mean- 
ing, therefore, of the words “Acquisition” 
and “Requisition” does not carry the matter 
any further. When we go, however, to con- 
sider the decided cases on the point, so far 
as the word “Acquisition” is concerned, we 
find it used only in the sense of the compul- 
sory acquisition of land which is enacted in 
the Land Acquisition Act, i [i] of 1894 or 
the compulsory purchase of land which is 
known to English law. As regards the word 
Requisition, we have a consideration of 
the same in (1925) p 61, where the following 
observations have been made (p. 65 ) ; 

“The next question is as to requisition. The 
effect of requisition may be of the most various 

15. (1925) 1925 P. 61: 94 L. J. P. 37 : 132 L, T. 
750, The Heandros. 
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kinds. It is not an operation of stereotyped form. 
Requisition is not a term of art. It is barely more 
than a colloquial expression which has come into 
me durin" recent years. It has some connection 
with a term with which English people became 
familiar twenty.five years ago— the term com- 
mandeering.’ A requisition is a process by which 
the State takes the use or the possession of, or the 
property in, chattels, and sometimes in land. But it 
is infinitely various. If, for instance, a stack of 
hav is requisitioned, it is requisitioned to be con- 
sumed ■ if premises are requisitioned they are 
requisitioned to be occupied; and if a ship is 
requisitioned it may be requisitioned for the pur- 
pose of being sent to sea, or sunk at the mouth of 
a harbour, or for a purpose which is satisfied the 
next day . . . The possession of the vessel and the 
control of her passed for the time being; . . . Ihc 
property in her did not pass. It is obvious, upon 
the facts being examined, that the owners of the 
Meandros never were disseised, in the technical 
sense, of property in her. All they were deprived 
of for the time being was the use and possession 


of her.” 

A consideration of the whole of the passage 
above referred leads to the conclusion that 
requisition was there taken to be a depriva- 
tion of the owners of the property for the 
time being of the use and possession thereof. 
It was not understood in the sense of the 
acquisition of ownership in the property or 
the rights in or over such property. This 
case in (1925) P. 61^^ was considered in (1927) 

1 K. B. 458^® where Wright J. observed 

(pages 464-465) : 

” ‘Requisition* so used in para. 25 means, in my 
iudement, some effective and positive dominion or 
control constituted by a definite order given under 
the regulations . . . To amount to a requisition the 
direction must, I think, . . . amount to a require- 
ment that the vessel be placed at the disposal of 
the Government .... The word ‘requisition’ ap- 
pears from the Oxford Dictionary to have been ad- 
opted from the French, and as early as 1837 was 
used by Carlyle as meaning ‘to require anything to 
be furnished for military purposes.’ It came, how- 
ever, into official prominence during the Great War 
and! in particular, was employed in the Proclama- 
tion by the Admiralty dated 3rd August 1914, in 
connexion with the requisition and taking up of 
British vessels ; it was employed in several of tho 
War Emergency Regulations, especially Art. 39 B B 
B and in the Indemnity Aot, 1920 S. 2,sub*9. (1), 

and Schedule, Part I. Pickford L. J 

when Master of tho Rolls, again discussed tho 
meaning of the word in 7 LI. L. Rep. 226,17 
... Ho obviously would regard as a requisition a 
case where tho Government having taken posses- 
sion of a cargo kept it in the ship at their dis- 
posal, ....’* 

These observations again lead to the conclu- 
sion that the word “requisition’* was under- 
stood to mean a dominion or control of the 
property and not tho acquisition of rights of 
ownership therein. The Advocate-Goneral 


16. (1927) 1 K. B. 458 : 96 L. J. K. B. 144 : 186 
L. T. 358, Franco Fenwick & Co. v. Tho King. 

17. 7 LI. L. Hop. 226, Bombay & Persia Steam 
Navigation Co. v. Shipping Controller. 


in this connection drew the attention of the 
Court to a decision of the High Court of 
Australia on appeal from the Supreme Court 
of New South Wales reported in G8 Com. 

L. R. 261^® which he contended was on all 
fours with the present case. The authority 
of the decisions of Australian and Canadian 
Courts was considered by Gwyer C. J. in 

A.I.R. 1939 F. C. 1® (p. 6, col. l) : 

” The decisions of Canadian and Australian 
Courts aro not binding upon us, and still less 
those of the United States, but, where they are 
relevant, they will always be listened to in this 
Court with attention and respect, as the judgments 
of eminent men accustomed to expound and illu- 
mine the principles of jurisprudence similar to our 
own ; and if this Court is so fortunate as to find 
itself in agreement with them, it will deem its own 
opinion to be strengthened and confirmed. But 
there are few subjects on which the decisions of 
other Courts require to be treated with greater 
caution than that of federal and provincial powers, 
for in the last analysis the decision must depend 
upon the words of the Constitution which the Court 
is interpreting ; and since no two Constitutions are 
in identical terms, it is extremely unsafe to assume 
that a deoidion on one of them can be applied 
without qualification to another. This may be so 
even whore the words or expressions used are tho 
same in both oases ; for a word or a phrase may 
take a colour from its context and bear different 
senses accordingly.” 

I will, therefore, approach a consideration 
of the decision cited by the Advocate- 
General, reported in 68 Com. L. R. 261,'® 
with due regard to the observations set out 
above. In that case the question for the 
consideration of the High Court was whe- 
ther the taking under Reg. 64 of the National 
Security (General) Regulations by the Com- 
monwealth for an indefinite period of the 
exclusive possession of property constituted 
an acquisition of property within the mean- 
ing of S. 61 (xxxi) of the Constitution, and 
whether Reg. 60 H of the National Security 
(General) Regulations did not provide just 
terms within the meaning of S. 61 (xxxi) of 
the Constitution in respect of such a taking 
of possession by the Commonwealth. The 
facts of the case were that on 12th May 
1942, certain vacant land owned by the 
Bank of New South Wales which bad been 
in the occupation of one Arthur Dalziel as a 
weekly tenant at a rental of £8 per week from 
' the Bank and had been used as a car-parking 
station for about 13 years by him was re- 
quisitioned and taken possession of by the 
Quartermaster-General for the Common- 
wealth by virtue of Reg. 64 of the National 
Security (General) Regulations pursuant to 
a notice in writing dated 6th May 1942. The 
notice directed the Quartermaster, United 
18. 68 Com. L. R. 261, Minister of State for the 
Army v, Dalaiel. 
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States Armed Forces in Australia, to occupy 
the land and authorised him to do in rela- 
tion to the land anything which any person 
having an unencumbered interest in the fee 
simple in the land would be entitled to do 
by virtue of that interest and provided that, 
while the land remained in possession of 
the Commonwealth, no person should exer- 
• cise any right of way over the land or any 
other right relating thereto, whether by 
way of an interest in land or otherwise. 
There was correspondence between the soli- 
citors of Arthur Dalziel and the Deputy 
Assistant Director of Hirings in regard to 
the compensation payable to him in respect 
of such requisitioning,^ The Central Hirings 
Committee determined certain compensa- 
tion as payable to Dalziel which he refused 
to accept, forwarding his claim for compen- 
sation to a Compensation Board which in 
its turn found that Dalziel was entitled to 
compensation, but that the basis set out in 
the Basis of Compensation Order made 
under Reg. 60H did not provide just terms. 
The Board did not make any allowance for 
loss of profits and fixed the amount of profits 
as £197 as full compensation, comprising 13 
weeks at £8 per week in lieu of reasonable 
notice to quit, £104; goodwill £91; and for 
removal of fixtures £ 2 , refusing to allow 
any additional amount for future or other 
rental. Dalziel applied to the Supreme 
Court of New South Wales in accordance 
with s. 60G for a review of the assessment 
made by the Compensation Board on the 
ground that he was entitled to more com- 
pensation than the amount awarded by the 
Board. A similar application was made by 
the Minister of State for the Army, on the 
ground that Dalziel was not entitled to any 
compensation in addition to that offered by 
the Central Hirings Committee. Upon pre- 
liminary points of law Roper J. held that 
the right to the possession of the land con- 
ferred upon the Commonwealth by Reg. 54 
of the National Security (General) Regula- 
tions was an acquisition of property within 
the meaning of s. 51 (xxxi) of the Constitu- 
tion, so that the Commonwealth could only 
take possession of the land under the regu- 
lation on just terms, that Reg. 60H did not 
provide just terms and, therefore, it was 
ultra vireSj and that the compensation pay- 
able should, therefore, be determined with- 
out regard to the Basis of Compensation 
Order made by the Minister on 23rd March 
1942, as amended, and under the ordinary 
established principles of the law of compen- 
sation for the compulsory taking of pro- 


perty. From this decision the Minister 
appealed, by special leave, to the High 
Court. The matter came on for hearing 
before a Bench constituted by Latham C. J., 
Rich, Starke, McTiernan and Williams JJ. 
The majority of the Court (Latham C. J. 
dissenting) held that the taking under Reg. 54 
of the National Security (General) Regula- 
tions by the Commonwealth for an indefi- 
nite period of the exclusive possession of the 
property constituted an acquisition of pro- 
perty within the meaning of S. 51 (xxxi) of 
the Constitution. Latham C. J., however, 
in his dissenting judgment held that the 
taking of possession of land under such an 
authority as that conferred by Reg. 54 was 
different in legal significance from any ac- 
quisition of an interest in the land. Latham 
C. J. observed : 

“In the present case, the Commonwealth has 
not acquired any interest of any kind in the land, 
that it has not acquired any interest either from 
the owner of the fee simple or from the tenant and 
that the possession of the Commonwealth may, 

I think, properly be described as that of a licensee 
whose rights are defined by the Regulations.” 

The ratio of that decision of Latham C. J, 
is very important for the purpose of the 
decision in the present case, and I fully 
endorse the same. The learned Chief Justice 
in the course of his decision observed : 

“Sub-regulations 1 and 2 again emphasize the 
assumption made by the Regulations as a whole, 
namely, that there is a distinction between acquisi- 
tion of property and other acts which may be done 
by virtue of the Regulations, including taking 
possession and user of land which may cause loss 
or damage to persons interested in property. ... It 
has already been shown that the Regulations pro- 
ceed upon the basis that the taking possession of 
land under the Regulations does not amount to the 
acquisition of land. The National Security Act is 
based upon the same assumption. Section 5 of that 
Act provides that ‘the Governor General may 
make regulations for securing the public safety 
and the defence of the Commonwealth and the 
Territories of the Commonwealth, and in parti- 
cular ... (5) for authorizing — (i) the taking of 
possession or control, on behalf of the Common- 
wealth, of any property or undertaking ; or (ii) the 
acquisition, on behalf of the Commonwealth, of 
any property other than land’ ...” 

[See the same provisions in the Emergency 
Powers (Defence) Act, 1939 (2 & 3 Geo. vi, 
c. 62 , s. 1 ( 2 ) (6) (i) and (ii). And see also the 
Compensation (Defence) Act, 1939 (2 & 3 
Geo. VI, c. 75 S. l). The distinction between (i) 
and (ii) is the distinction between taking of 
possession of property and the acquisition 
property.] 

“lu the present case the question arises as to the 
acquisition of land. The Commonwealth cannot be 
said to have acquired land unless it has become 
the owner of land or of some interest in land. If 
the Commonwealth becomes only a possessor but 
does not become an owner of land, then, though 



Bombay Tan Bug Taim v. CoLiiECTOK of Bombay (Bhaywati J,) A. 1. R. 


ibc Commonwealth may have rijiMs in respect to 
land, which land may be called property, the 
Commonwealth has not in such n case acquired 
property . . . Accordingly, in my opinion, the facts 
that the right to possession is the most valuable 
attribute of ownership, that possession is prtma 
fade evidence of ownership, and that possession 
may develop into ownership, do not justify any 
identification of possession with ownership, but, on 
the . contrary, emphasize the distinction between 
the two ideas. The fact that the Commonwealth is 
in possession of land as a result of action under 
Ihc Regulations does not show that the Common* 
wealth has become the owner of the land or of any 
estate in the land . . . The rights of the Common* 
wealth are to take and remain in possession of the 
land and to use it for purposes of defence. In such 
use, but only for the purposes of such use, the 
Commonwealth has the rights of an owner in fee 
simple. The Commonwealth can, at wiM, give up 
possession at any time. The rights of the Common- 
wealth, by reason of the terms of the National 
Security Act, S. 19, cannot last for longer than the 
war and six months afterwards. In my opinion 
• he Commonwealth is unable to alienate these 
rights so as to entitle any other person to enjoy 
them. The right is limited to a right to the Com- 
monwealth to use the land for defence purposes, 
and such a right cannot be transferred (o any 
other person. The mode of such use may bo ns 
determined by the Commonwealth, but any use 
must bo by or on behalf of the Commonwealth, 
The right may bo said to be personal to the Com- 
monwealth. The only question is, as I have already 
^aid, whether these rights are proprietary rights. 
That which can bo owned in respect of land is, as 
already stated, an estate. The Minister has not an 
estate in fee simple or any lesser freehold estate, 
nor, in my opinion, has he a chattel interest. The 
Bank of New South Wales is still the owner of the 
land and Dalziel is still the tenant under a weekly 
tenancy. No other tenancy has been created and 
there has been no assignment of Dalzicl’s tenancy. 
The Commonwealth is, in my opinion, in the posi- 
tion of a licensee with rights as stated in tho 
regulation ... In tho present case the rights of 
the Commonwealth to use land for purposes of 
defence are created, not by contract, but by action 
taken by tho Commonwealth under tho Regula- 
tions. But tho rights so created arc, in my opinion, 
of the same character as those which wore created 
in tho cases cited — they arc inalienable personal 
rights and the Commonwealth is not a grantee of 
property but n liceusco. Such personal rights arc 
not proprietary rights.’' 

Affcei* having come to that conclusion on 
grounds, of general reasoning, tho learned 
Chief Justice came to the conclusion that 
the taking of possession of laud under tho 
regulations did not amount to the acquisi- 
tion of an interest in land so as to bring 
about an actjuisition of proi)erty within the 
meaning of s. 51 (xxxi) of the Constitution. 
The learned Chief Justice further supported 
liis reasoning that there was a real dif- 
ference between, on the one hand, taking 
lx)ssession of land for a temporary^ purpose 
under those particular regulations, and, on 
tho other hand, tho acquisition of land, by 
roforenco to similnr statutes and decisions 


of the Courts thereon. -He referred to the 
cases in (1920) A. C 508,^® (1915) 3 K. B. 
649:20 (1920) 1 K. B. 680;2^ (1922) 2 A. C. 180,22 
(1921) 3 K. B. 1832^ and (1942) 1 K. B. 3752^ 
and also the provisions of the Defence Act, 
1842 (5 & 6 Vic. c. 04, 8. 16), the Defence of 
the Realm Consolidation Act, 1914 (a Geo. V, 
c. 8), and the Emergency Powers (Defence) 
Act, 1939, made thereunder, and reached the • 
conclusion that the authorities to which he 
had referred showed in his opinion that the 
taking of possession of land, under such an 
authority as that conferred by Reg. 64 was 
different in legal significance from any 
acquisition of an interest in land. The 
learned Chief Justiije reiterated his con- 
clusion : 

“In the present case the Commonwealth has not 
acquired any interest of any kind in the land. It 
has not acquired any interest cither from the 
owner of the fee simple or from the tenant. The 
possession of the Commonwealth may, I think, 
properly bo described as that of a licensee whose 
rights are defined by the Regulations.” 

I have quoted these passages from tho 
judgment of Latham C. J. in extenso for 
the simple reason that, in my opinion, they 
throw a flood of light on the question which 
I have to decide in the present case os to 
whether the requisition of land is included 
in the item of compulsory acquisition of 
laud in Item 9 in List II of sch. VII, Gov- 
ernment of India Act. As I have already 
stated, I perfectly endorse tho ratio of that 
decision which was reached by Latham 0. J. 
The other learned Judges who delivered the 
majority judgment of the High Court in 
that case were mainly guided by tho con- 
sideration that if they came to the conclu- 
sion that the requisition of laud in that case 
was not an acquisition of land within tho 
meaning of s. 51 (xxxi) of the Constitution, 
Dalziel would not on their construction of 
Reg. 60H of tho National Security (General) 
Regulations and the Basis of Compensation 
Order made thereunder be able to get pro- 
per compensation in respect of the requisi- 
tion of his land by the Commonwealth. The 
learned Judges, therefore, appear to have 

19. (1920) 1920 A. C. 608 : 89 L. J. Ch. 417 : 
122 L. T, 691, Attornoy-Gonoral v. Do Koyser’s 
Royal Hotel. 

20. (1915) 3 K. B. 649 : 84 L. J. K. B. 1961 : 118 
L, T. 575, A retition of Right, In ro. 

21. (1920) 1 K. B. 680 ; 89 L. J. K. B. 126 ; 122 
Ij. T. 540, Whitohnll Court, Limited v, EtUinger. 

22. (1922) 2 A. 0. 180 : 91 L. J. K. B. 693 : 127 
Ij. T. 247, Matthey v. Curling, 

23. (1921) 3 K, B. 183 : 90 L. J. K. B. 1177 : 125 
L. T. 675, Robinson A Co. v. Tho King. 

24. (1942) 1 K. B. 375 : 111 L. J, K. B. 185 : 
166 L. T. 87 : 1942-1 All E. R. 126, Swift v. 
Maobcan. 


1946 


4 


Tan Bug Taim v. CoLLEcxorv 

stretched the point in favour of Dalziel and 
held that the exclusive possession of the pro- 
I3erty which was taken by the Common, 
wealth was, together with the rights created 
in the Commonwealth under the terms of 
the notice dated 5th May 1942, closely analo- 
gous to, though not identical with, compul. 
3ory acquisition of land, and was, therefore, 
an acquisition of property within the mean- 
ing of s. 51 (xxxi) of the Constitution. I 
respectfully dissent from the reasoning 
adopted by the majority of the learned 
Judges of the High Court of Australia in 
that case and prefer to adopt the ratio of 
Latham C. J. in arriving at the conclusion 
that the requisition of land by the Common- 
wealth in that case was not an acquisition 
of property within the 'meaning of s. 5 i 
(xxxi) of the Constitution. 

I am, therefore, of opinion that the 
authorities cited by the Advocate-General 
do not lend support to his contention that 
requisition is included in acquisition but 
that it is separate and distinct from acquisi- 
tion. Turning now to the legislative practice 
in England as well as in India which, ac- 
cording to the authorities cited before me 
by the Advocate-General, can be resorted to 
while construing the provisions of a Con- 
stitution Act like the Government of India 
Act, one finds that so far as legislative prac- 
tice in England is concerned, the Defence 
Act, 1842 (6 & G Vic. c. 94 ), which was an 
Act to consolidate and amend the laws 
relating to the Services of the Ordnance 
Department, and the Vesting and Purchase 
of Lands and Hereditaments for those Ser- 
vices, and for the Defence and Security of 
the Realm, laid down a clear distinction 
between the compulsory purchase of lands 
and all provisions analogous to compulsory 
acquisition of land on the one hand, and 
the taking of lands for a temporary purpose 
m which case the erections on such lands 
were to be removed before the lands were 
restored to the owner and compensation 
was to be made for the injury done to the 

land so restored to the possession of the 
owner. 

The next enactment of the Imperial Par. 
liament after the Defence Act, 1842 , in this 
behalf was the Emergency Powers Defence 
Act, 1939 (2 & 3 Geo. VI, c. 62), which was 
an Act to confer on His Majesty certain 
powers which it was expedient that His 
Majesty should be enabled to exercise and 
to make further provision for purposes con- 
nected with the defence of the realm. Unde/ 
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s. 1 (i) it was enacted that : Subject to 
the provisions of that section His Majesty 
by Order in Council might make such 
regulations as appeared to him to be neces- 
sary or expedient for securing the public 
safety, the defence of the realm, the main- 
tenance of public order and the efficient 
prosecution of any war in which His Majesty 
might be engaged and for maintaining sup- 
plies and services essential to the life of tho 

community. Section l ( 2 ) enacted that 

without prejudice to the generality of the 
powers conferred by the preceding sub-section 
the Defence Regulation might, so far as ap- 
peared to His Majesty in Council to be 
necessary or expedient for any of the pur- 
poses mentioned in that sub-section, . , . 
authorise (i) the taking of possession or 
control, on behalf of His Majesty, of any 
I^roperty or undertaking ; (ii) the acquisi- 
tion, on behalf of His Majesty, of any 
property other than land. This makes a 
clear distinction between requisition on th(; 
one hand and acquisition of property on the 
other. It is noteworthy that these were the 
provisions of the Emergency Powers (De- 
fence) Act, 1939, and the Compensation 
Defence Act, 1939, which were referred to by 
Latham C. J. in the judgment in 63 Com. 
L.E. 261^® at page 275 as laying down a dis- 
tinction between taking of possession of pro- 
perty on the one hand and the acquisition 
of property on the other. The Advocate 
General drew my attention to a passage in 
Halsbury’s Laws of England, Hailsham 
Edition, vol. vi, p. 532, para. 660, which 
stated that : 

“Certain compulsory powers of purchasing any 
lands, buildings, or other hereditaments or ease- 
ments, either absolutely or for a limited period, or 
of stopping up or diverting public or private foot- 
paths, or bridle roads, may also be exercised at any 
time by the Secretary of State for War for tho 
service of the department or tho defence of tho 
realm.** 

Mr. Taraporewalla, however, drew my atten- 
tion to the relevant provisions contained 
in s. 16 of the Defence Act of 1842 which 
were supposed to be the foundation of tho 
statements contained in para. 660 in Hals- 
bury’s Laws of England above referred to, 
and it was found that instead of lending 
support to that statement there was a clear 
distinction drawn between compulsory pur- 
chase of land absolutely and temporary use 
and possession of land for a limited period. 

I am, therefore, of opinion that so far as 
legislative practice in England is concerned, 
there is no warrant for holding that requisi- 
tion is included in the acquisition. 
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As regards the legislative practice in 
India, Mr. Taraporewalla traced the position 
right from the year 1861 when the Indian 
Councils Act, 1861 (24 & 25 Vic. c. 67) was 
enacted. That was an Act passed by the 
Imperial Parliament to make better provi- 
sion for the Constitution of the Council of 
the Governor General of India, and for the 
the Local Government of the several Presi- 
dencies and Provinces of India. By S. 22 of 
that Act which laid down the extent of the 
powers of the Governor General in Council 
to make laws and regulations at the meet- 
ings of the Council it was enacted that : 

“The Governor- General in Council shall have 
power at Meetings for the Purpose of making Laws 
and Regulations as aforesaid, and subject to the 
Provisions herein contained, to make Laws and 
Regulations for repealing, amending, or altering 
any Laws or Regulations whatever, now in force or 
hereafter to be in force in the Indian Territories 
now under the Dominion of Her Majesty, and to 
make Laws and Regulations for all Persons, 
whether British or Native, Forcigi\^rs or others, 
and for all Courts of Justice whatever, and for all 
Places and Things whatever within the said Terri- 
tories, and for all Servants of the Government of 
India within the Dominions of Princes and States 
in alliance with Her Majesty; and the Laws and 
Regulations so to be made by the Governor-General 
in Council shall control and supei*sede any Laws 
and Regulations in anywise repugnant thereto . . . 
Provided always, that the said Governor-General 
in Council shall not have the Power of making any 
Laws or Regulations which shall repeal or in any 
way affect any of the Provisions of this Act or . , 

Certain provisos were there enacted which 
laid down the limitations on the absolute 
authority to make laws and regulations for 
all persons, whether British or native, 
foreigners or others, and for all Courts of 
Justice whatever, and for all places and 
things whatever within the said territories 
and for all servants of the Government of 
India within the dominions of Princes and 
States in alliance with Her Majesty. By this 
section, the Governor-General in Council was 
given absolute powers to make such laws 
and regulations, subject only to the limita- 
tions contained in those provisos which were 
all of a general nature. When, however, the 
Government of India Act, 1916, consolidated 

up to 1919 (5 & 6 Geo. V, 0 . 61, 6 A 7 Geo. V, 
0 . 87 and 9 A lo Geo. v, o. lOl), was enacted 
legislative powers were granted to the Indian 
Legislature with a classification of Central 
and Provincial subjects between the Central 
and Provincial Legislatures. Under s. 63 of 
that Act, an Indian Legislature was consti- 
tuted consisting of the Govornor.Genoral and 
two Chambers, viz. the Council of State and 
the Legislative Assembly. Section 65(l) of 
that Act conferred on the Indian Legislature 


powers to make laws which were almost 
parallel to the powers granted to the Gover- 
nor-General in Council by S. 22, Councils Act 
of 1861. There were, however, limitations of 
such powers enacted by S. 65(2) of that Act 
which limited the powers of the Indian 
Legislature to enact laws, which limitations 
were again parallel to those which were laid 
down in the provisos to S. 22 of the earlier 
Act. Provisions were, however, made for the 
making of rules under that Act : (a) for the 
classification of subjects in relation to the 
functions of the Government as Central and 
Provincial subjects, for the purposes of dis- 
tinguishing the functions of Local Govern- 
ments and Local Legislatures from the 
functions of the Governor-General in Council 
and the Indian Legislature, (ft) for devolu- 
tion of authority in respect of Provincial 
subjects to Local Governments and for the 
allocation of revenue or other monies to those 
Governments. These devolution rules were 
to he made by the Governor-General in 
Council with the sanction of the Secretary of 
State in Council and were to he approved of 
by both the Houses of Parliament. In ac- 
cordance with the provisions of the Act in 
that behalf Devolution Rules No. 308(s), dated 
16th February 1920, were made which provid- 
ed, inter alia, for the classification of subjects 
into Central and Provincial subjects. Under 
those rules we had for the first time a classi- 
fication of those subjects which were enu- 
merated in sch. I, Part I, as the Central 
subjects, and in sch. i. part 11, as the 
Provincial subjects, the enumeration of those 
subjects being parallel to the enumeration 
contained in the lists of Sch. vil to the 
Government of India Act, 1935. Item 15 of 
Sch. 1, Part II, setting out the Provinoial 
subjects, related to **Land acquisition, sub- 
ject to legislation by the Indian Legislature."' 
This meant that even though land acquisi- 
tion was there treated as a Provincial sub- 
ject, the enactment in respect of the same 
was to he subject to legislation in respect of 
the same by the Indian Legislature itself. 

This subject of land acquisition was at 
that time the subject-matter of an enactment 
by the Indian Legislatiu'e, viz., Land Ac- 
quisition Act, 1 [i3 of 1894. It was an Act to 
amend the law for the acquisition of land 
needed for public purposes and for com- 
panies and for determining the amount of 
compensation to be made on account of such 
acquisition, and the preamble to that Act 
ran as under : 

‘‘Whereas it is expedient to amend the law lor 
e acquisition of land needed for public purposes 
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and for companies and for determining the amount 
of compensation to be made on account of such 
acquisition ; It is hereby enacted as follows 

There was no definition of acquisition given 
in s. 3 which was the section of definitions 
in the Act, but Part il of the Act dealt under 
the heading of acquisition with the pro- 
cedure with reference to the same. After 
laying down the provisions for preliminary 
investigation, objections to acquisition, de- 
claration of intended acquisition, and the 
like provisions, the Act laid down that the 
Collector was to make an award under his 
hand of (i) the true area of the land, (ii) the 
compensation which in his opinion should be 
allowed for the land, and (iii) the appor- 
tionment of the ;said compensation among 
all the persons known or believed to be 
interested in the land, of whom, or of whose 
claims, he had information, whether or not 
they had respectively appeared before him. 
After the Collector had made his award he 
was empowered to take possession of the 
land which was thereupon to vest absolutely 
in the Crown free from all encumbrances. 
Special powers were given incases of urgency 
where even though no award had been made 
by the Collector, the Collector was, when- 
ever the Provincial Government so directed, 
empowered on the expiration of fifteen days 
from the publication of the notice of the 
intended acquisition, to take possession of 
any waste or arable land needed for public 
purposes or for a company, and in such 
cases such land was thereupon to vest ab- 
solutely in the Government, free from all 
encumbrances. Provision was made for re- 
ference to Court in the event of the award 
of the Collector not being acceptable to the 
persons interested and ss. 23 and 24 of the 
Act provided what matters were to be con- 
sidered in determining compensation and 
what matters were to be neglected in deter- 
mining the same. These were the matters 
to be considered by the Collector and by the 
Court alike, and there were provisions for 
the apportionment of compensation as well 
as for payment of the amount finally deter- 
mined. Under these provisions the word 
acquisition” was used as meaning taking 
over of the land which was to vest absolutely 
in the Crown free from all encumbrances 
and that was the only sense in which the 
word “acquisition” was used. Part VI of the 
Act, however, dealt with temporary occupa- 
tion of land, and under s. 35 of the Act it 
was enacted that whenever it appeared to 
the Provincial Government that the tempor- 
ary occupation and use of any waste or 


arable land were needed for any publio 
purpose or for a company, the Provincial 
Government might direct the Collector to 
procure the occupation and use of the same 
for such term as it should think fit, not 
exceeding three years from the commence- 
ment of such occupation. Provision was 
made for the payment of compensation to 
persons .interested in such land, and s. 36 
of the Act enacted that on the expiration of 
the term, the Collector was to make or 
tender to the persons interested compensa- 
tion for the damage (if any) done to the 
land and not provided for by agreement 
reached between the Collector and the per- 
sons interested therein and was to restore 
the land to the persons interested therein, 
subject however to this proviso that if the 
land bad become permanently unfit to be used 
for the purpose for which it was used im- 
mediately before the commencement of such 
term, and if the persons interested should so 
require, the Provincial Government should 
proceed under the Act to acquire the land as 
if it was needed permanently for a public 
purpose or for a company. It was argued by 
the Advocate-General that the enactment of 
the provision for temporary occupation of 
land in the Land Acquisition Act showed 
that the temporary occupation of land therein 
contemplated was included in the acquisition 
of land and that the requisition of land 
which was the subject of the present inquiry 
which was analogous to the temporary oc- 
cupation of land provided for in Part vi of 
the Act was thus included in the compulsory 
acquisition of land, being item 9 in List ii 
of Sch. VII to Government of India Act. It is 
to be noted, however, that this temporary 
occupation of land which was provided for 
in Part vi, Land Acquisition Act, appears to 
have been enacted in the Act not because 
such temporary occupation of land was in- 
cluded in the acquisition of land which w’as 
the object of the enactment of that Act, but 
because as stated in the proviso to s. 3G (2) 
of the Act the persons interested in the land, 
the subject-matter of such temporary occu- 
pation thereof, were entitled to, if the land 
bad become permanently unfit to be used 
for the purpose for which it was used im- 
mediately before the commencement of such 
term of temporary occupation to require 
the Provincial Government to proceed under 
that Act to acquire the land as if it was 
needed permanently for a public purpose or 
for a company, I am of opinion that ]but 
for this proviso to s. 36 ( 2 ) of the Act the 
temporary occupation of land which is the 
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-•abject. matter of enactment in Part VI, Land 
\cqui 3 iti 0 n Act, would never have been in- 
cluded in that Act at all. I am supported 
'u this conclusion of mine by the provisions 
of s. 48 of the Act v/hich lay down that 
except in the cases provided for in s. 36, the 
'Tovernment should be at liberty to with- 
draw from the acquisition of any land of 
which possession had not been taken. It 
'hows that once the possession was taken 
be acquisition of land was final and the 
^jovernment could not withdraw from the 
-ame, because under the earlier provisions 
)f the Act once possession of the land was 
iakon by the Collector the laud was to vest 
ibsolutely in the Crown free from all encum- 
(u’ances. Once the acquisition w'as complete, 
dl persons interested in the land ceased to 
liave any interest therein and the Crown 
i ecanie the absolute owner of the land free 
from all encumbrances. Before such posses- 
ion was taken, the Government was to be 
!it liberty to withdraw from the acquisition 
of the land. No such power was, however, 
qiven to the Government to withdraw from 
the acquisition of laud in those cases which 
were provided for in S. 36 of the Act. because 
u those cases the persons interested in the 
land were entitled, if the land had become 
permanently unfit to be used for the purpose 
for which it was used immediately before 
the commencement of such term of tempor- 
ary occupation of land, to require the Pro. 
vincial Government to proceed under the 
Act to acquire the land as if it w'as needed 
lermanently for a public purpose or for a 
company. In my opinion, therefore, these 
provisions of the Land Acquisition Act, far 
from establishing that the temporary occu- 
pation of land provided for in Part VI of tbo 
,Act was included in the acquisition of laud, 
go to establish that a clear demarcation was 
made by the Legislature between the acqui- 
sition of land which resulted in the land 
being vested absolutely in the Crown free 
from all euoumbrancos on the one band and 
the temporary occupation and use of waste 
or arable land which even though needed 
for any public purpose or for a company did 
not create any rights in the Government 
beyond the rights of such temporary occu- 
pation thereof. 

In the course of his arguments on this 
aspect of the question Mr, Taraporewalla 
drew my attention to various other euact- 
inents of the Indian Legislature in which 
similar provisions were included by the 
Ijegislature in those enactments, though 
hey wore not included in the main pro- 


visions enacted therein. He drew my attention 
in this behalf to the Indian Trusts Act 2, [ii] 
of 1882. It was an Act to define and amend 
the law relating to private trusts and trustees, 
and the preamble to that Act ran as under : 

“Whereas it is expedient to define and amend 
the law relating to private trusts and trustees ; It 
is hereby enacted as follows 

The trusts which were the subject-matter 
of that enactment were defined in S. 3 of 
the Act and right up to Chap, Vlil which 
ended with s. 79 of the Act all provisions 
with reference to the trusts and trustees 
were enacted therein. Chapter IX, however, 
of that Act laid down provisions ns regards 
“Certain obligations in the Nature of Trusts” 
and the various relationships which were 
analogous to that between a trustee and a 
cestui qtie trust were provided for in the 
sections which were enacted under chap. IX 
of that Act beginning with S. 80 and ending 
with s. 96 thereof. By no stretch of imagi- 
nation could those relationships bo brought 
within the definition of trusts, and the very 
heading of Chap, ix and the terms of S. SO 
definitely showed that those relationships 
which were provided for in that chapter 
were not trusts but were obligations in the 
nature of trusts. Could it be urged, there- 
fore, by reason of the fact that those obli- 
gations in the nature of trusts were enacted 
within the provisions of the Trusts Act that 
those relationships were included in the 
definition or conception of trusts, which only| 
were the subject-matter of the enactment ofj 
that Act ? Mr. Taraporewalla similarly, 
drew my attention to the Contract Act 9, 
[ix] of 1872. The preamble to that Act ran 
as under ; 

"Whereas it is expedient to define and amend 
certain parts of the law relating to contraots; It is 
hereby enacted as follows :** 

The definition of contract was given in S. 2 
of the Act and in Chaps. I to IV of the Act 
were found all the provisions as regards the 
contracts which were the subject-matter of 
that enactment. Chapter V, however, enacted 
provisions as regards certain relations re- 
sembling those created by contract, and in 
s. 68 to s. 72 of that Act provisions were 
enacted with regard to those relations re- 
sembling those created by contract, viz., 
claim for necessaries supplied to person in- 
capable of contracting or on his aocount, 
reimbursement of person paying money due 
by another in payment of which he is in- 
terested, obligation of person enjoying benefit 
of non-gratuitous act, responsibility of finder 
of goods, and liability of person to whom 
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moiiGy is paid, ou thing dslivered, by mis- 
jtake or under coercion. These obligations 
were certainly not contractual obligations, 
nor could they be brought by any stretch of 
imagination within the definition of contract 
enacted in s. 2 of the Act. They were, how- 
ever, included in the Act by the enactment 
of chap. V thereof because even though they 
j\\er 0 not contracts, the obligations created 
jthereunder resembled those created by con- 
Itract. Could it, therefore, be contended that 
those relations though resembling those 
created by contracts were included in con- 
tracts which only were the subject-matter 
of the enactment, viz., the Contract Act 9 
LiX] of 1872? Mr. Taraporewalla finally 
drew my attention to the Easements Act, 5 
[V] of 1882 . The Act was called the Ease- 
ments Act, 1882. It was, however, an Act to 
define and amend the law relating to ease, 
ments and licences, and the preamble of the 
Act ran as under ; 

“Whereas it is expedient to define and amend 
the law relating to easements and licences ‘ It is 
hereby enacted as follows:” 

The definitions of easements and of licences 
were to be found respectively in S. 4 and 
s. 52 of the Act. The distinction between 
easements and licences has been well-known 
to law. The very definition of a licence under 
S. 52 of the Act in terms lays down that a 
licence is the grant of a right to do some- 
thing or to continue to do something in 
or upon the immovable proj^erty of the 
grantor which would in the absence of such 
right be unlawful and such right does not 
amount to an easement or an interest in the 
property. It is unnecessary here to dilate 
upon the distinction between easements on 
the one hand and licences on the other. 
jSufifice it to say that these two conceptions 
are quite distinct the one from the other 
and it could not be urged by reason of the 
enactment of the provisions as to licences 
in the Easements Act that licences were 
included in easements. Mr. TaraporewaUa, 
therefore, urged that by reason of the enact- 
ment of the provisions as to temporary 
occupation of land in the Land Acquisition 
Act, 1 [i] of 1894, it could not be validly 
contended that temporary occupation of 
land was included within the acquisition of 
land. I accept this argument of Tarapore. 
walla and have come to the conclusion that 
the enactment of these provisions as to 
temporary occupation of land in the Land 
Acquisition Act does not establish what is 
contended for by the Advocate-General, viz., 
that temporary occupation of land for public 


purposes or for a company was included in 
the compulsory acquisition of laud. 

Ko change was or has been made in this 
conception of the acquisition of land since 
the enactment of the Land Acquisition Act, 
1 [l] of 1394, by the Indian Legislature. That 
this was the meaniug attached to acquisition 
of land was^ well-known to the framers of 
the Devolution Rules when they compiled 
the classification of subjects and included 
land acquisition subject to legislation by the 
Indian Legislature as Item 15 in the list 
of Provincial subjects contained in sch. r, 
Part II, thereof. Even after the year 1920, 
when these Devolution Rules were^ published 
no change has been made in the conception 
of the acquisition of land, either by any 
legislative enactment or by any decided 
cases on the point. The same conception of 
acquisition of land which has obtained since 
the Land Acquisition Act, 1 [i] of 1S9J. was 
enacted has continued ever since, and that 
conception was also known to the framers 
of the Government of India Act. 1935 , when 
they compiled the lists of sch. vii, Govern- 
ment of India Act. If any regard be had to 
the legislative practice in India, the result 
of that as hereinbefore stated is that the 
term acquisition of land*’ or *'compulsory 
acquisition of land” has all along been known 
as the taking over of land by the Govern, 
ment so that the land vests absolutely in the 
Crown free from all encumbrances. The 
Advocate-Geueralcirew my attention in this 
connection to the provisions of the Defence 
of India Act, 85 [xxxv] of 1939 , and the 
Defence of India Rules framed thereunder. 
He relied in particular upon the provisions 

of s. 19, Defence of India Act, which enacts 
that: 


“Where by or under any rule made under this 
Act any action ia taken of the nature described in 
8ub-s. (2) of S. 299, Government of India Act, 1935 . 
there shall be paid compensation, the amount of 
which shall be determined in the manner, and in 
accordance with the principles, hereinafter set out.” 

He pointed out that under sub-s. (l), cl. (e), 

of that section, it was provided that : 


Ihe arbitrator in making bis award shall have 
regard to— 

(i) the provisions of sub-s. ( 1 ) of S. 23. Land 

Acquisition Act, 1894, so far as the same can be 
made appUcable ; and 


(ii) whether the acquisition is o£ a permanent or 
temporary character.” ^ i^auent or 

He urged that in this provision the Legisla- 
ture had enacted that the acquisition which 
was the subject-matter of the rules as to 
^m^nsation enacted in that section could 
be of a permanent or a temporary character 
and that, therefore, the word “acquisition” 
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^vas used by the Legislature there not in 
the sense of the acquisition of land as known 
to the Land Acquisition Act, 1 [I] of 1894, 
viz., an acquisition of land which vested 
absolutely in the Crown free from all en- 
cumbrances. This argument of the Advocate. 
General, however, cannot carry him any 
further, because it is this very Act, viz., the 
Defence of India Act, 35 [xxxv] of 1939, 
and the provisions as to requisition of land 
enacted therein under S. 2 (2) (sxiv) of that 
Act which are impugned as ultra vires the 
Central Legislature and it would be of no 
avail to refer to the provisions of the im- 
pugned Act itself as a guide to the legisla- 
tive practice in India. Even though this 
provision is no doubt to be found in S. 19 
of the Act, we have in R. 2, sub-r. (li), De- 
fence of India Rules, enacted thereunder, a 
definition of “requisition” which says that : 

I'e^ulsitiou’ means in relation to any property 
to take possession of the property or to require the 
property to bo placed at the disposal of the requisi- 
tioning authority.” 

When wo go further to R. 75 A which deals 
with the requisitioning of property, no doubt 
within the definition of this very word 
“requisition”, a clear demarcation is to be 
found between requisition and acquisition. In 
sub-r. ( 1 ) provision is made as regards the 
requisition of property. In sub-r. (2) power 
is given to the Central Government or the 
Provincial Government which has requisi. 
tioned any property under sub-r. (l) to use 
or deal with the property in such manner as 
may appear to it to be expedient and to 
acquire it by serving on the owner thereof, 
or where the owner is not readily traceable 
or the ownership is in dispute, by publishing 
in the Official Gazette, a notice stating that 
the Central or Provincial Government, as 
the case may bo, has decided to acquire it 
in pursuance of this rule Sub-rule (3) pro- 
vides that : 

"wbero a notice of acquisition is served on the 
owner of the property or published in the Official 
Gazette under sub-r. (2), then at the beginning of 
the day on which the notice is so served or publi- 
shed, the property shall vest in Government free 
from any mortgage, pledge, lien or other similar 
encumbrance, and the period of the requisition 
thereof shall end.’* 

This, if at all, emphasises the distinction 
between the requisition of property which 
only gives to the Government the right to 
use or deal with the property in such manner 
as may appear to it to be expedient and the 
acquisition of proi)erty which vests the pro- 
perty in the Government free from any 
mortgage, pledge, lien or other similar en- 
cumbrance, and further provides that once 


there is acquisition of the property in that 
sense the requisition thereof which is pro- 
vided in the earlier part of R. 75 A shall 
end. The provisions of the Defence of India. 
Act and the Defence of India Rules framed 
thereunder, therefore, in my opinion, instead 
of helping the Advocate-General go very far 
to support the contention of Mr. Tarapore- 
walla that requisition is not included in 
acquisition. Having regard, therefore, to the 
various considerations, the decisions of the 
English and the Australian Courts and the 
legislative practice prevailing in England as 
well as India hereinbefore referred to, I 
have come to the conclusion that the requi- 
sition of land, the subject-matter of these 
proceedings, is not included in, nor is it an 
ancillary or subsidiary matter which can 
fairly and reasonably be said to be com- 
prehended in the item of compulsory acqui- 
sition of land which is item 9 in List II of 
sch. vu to the Government of India Act. 

I will now proceed to consider whether 
the requisition of land is included in item 21 
in List II of sch. vil to the Government 
of India Act. As I have already stated 
Item 21 relates to land, that is to say, rights 
in or over land, land tenures, including 
the relation of landlord and tenant, and the 
collection of I'ents; transfer, alienation and 
devolution of agricultural land; land impro- 
vement and agricultural loans; colonization; 
Courts of Wards; encumbered and attached 
estates; treasure trove. The topic or the 
category of legislation “land" is no doubt 
very wide in its scope and would include 
within itself a very wide range of topics. 
The framers of the Government of India 
Act have, however, thought it fit to elaborate 
that topic by adding what may be described 
as an amplification or explanation of that 
topic or category of legislation. This ampli- 
fication or explanation is, however, prefaced 
by the expression “that is to say." Thisl 
expression “that is to say" has been the 
subject-matter of judicial interpretation. In 
Stroude*s Judicial Dictionary, 2 nd edition, 
we find under the bending “That is to say"‘ 
the following (p. 2040) : 

**'That is to say* is the coramoncement of an 
ancillary clause which explains the meaning of the 
principal clause. It has the following properties : (1) 
it must not bo contrary to the princiml clause; (2) 
it roust neither increase nor dimini^ it; (3) but 
where the principal clause is general in terms it 
may restrict it.” 

If this judicial interpretation of the ex- 
pression “that is to say" be adopted in this 
context, it would show that the topic or the 
category of legislation, “land" which isi 
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general in terms, should be taken as restri- 
cted by what follows in this item 2 l. If 
that is so, the only things which would be 
included in the topic or category of land 
would be the items which are specifically 
enumerated in what follows the expression 
that is to say” in Item 21, and it would 
not be possible to read in the topic or 
category of “land” anything beyond what 
has been described in those particular items. 
If one has regard to the diversity of the 
subjects which have been mentioned in tUb 
latter^ part of item 2 i following the expres- 
sion that is to say,” one might naturally 
come to the conclusion that they were really 
restrictive of the general manner in which 
■the topic or category of legislation, “land” 
has been described therein. The Advocate- 
Oeneral urged that what has been described 
in the latter part of this Item 21, following 
the expression “that is to say” was purely 
illustrative and was not limitative of the 
general topic or category of legislation “land" 
and, therefore, contended that the requisition 
of land which was the subject-matter of these 
proceedings was included in this general 
topic or category of legislation “land” as 
having relation to land and as being ancillary 
or subsidiary matter which could fairly and 
reasonably be said to be comprehended in 
the same. I do not agree with this inter- 
pretation which is sought to be put upon 
mis Item 21 by the Advocate-General. 
Even though the items comprised in these 
lists have got to be read not in a narrow 
and restricted sense but in a large and liberal 
manner, there are no doubt limitations to 
that principle of interpretation as I have 
already observed. The subject-matter of 
legislation which comes for consideration 
before the Court must be “with respect to” 
a topic or category of legislation enumerated 
in the lists. This means that it must sub- 
stantially be with respect to matters in one 
list or the other. A remote connection would 
not be enough. It must be held to extend to 
all ancillary or subsidiary matters which 
can fairly and reasonably be said to be com- 
prehended in that topic or category of legis- 
lation. Could it be said that merely because 
the requisition of land which is the subject- 
matter of these proceedings has reference to 
land," such requisition is ancillary or subsi- 
diary to that topic or category of legislation 
land, and can be said to be fairly and 
reasonably comprised within it, or could it 
bo urged as it has been urged by Mr. Tara- 
IX)rewaIla that such requisition of land is 
only remotely connected with the topic or 


category of legislation “land" described in 
Item 21? In my opinion even though a 
large and liberal interpretation requires to 
be given to^this topic or category of legisla- 
tion “land” described in Item 21, it is of 
necessity limited by the user of the expres- 
sion “that is to say” which I have already 
stated has been judicially interpreted to 
mean laying down restrictions on the genera- 
lity of the topic or category of legislation 
which it goes to explain. I am, therefore, of 
opinion that the general topic or catec^ory 
of legislation “land” described in item 21 
is limited in its scope by the user of the 
expression “that is to say” followed by the 
amplification and explanation of that item 
by describing the various modes in which 
that legislative power invested in the Legis. 
lature has got to be exercised. I am sup- 
ported in this construction of mine by the 
remarks of their Lordships of the Federal 

Court in (1944) 7 p. L. J. 215^^ where their 
Lordships held (headnote) ; 

lt_ cannot be said that the word ‘succession’ 
used m Entry 56 of List I which speaks of duties 
m respect of succession to property is capable of 
comprehending every kind of passing of property 
intended to be comprised in the question under 
reference. The expression ‘in respect of’ in the 
entry indicates that succession is the subject-matter 
of the taxation and not merely the occasion. There 
13 more reason and justification for placing t, 

limited construction on Entry 56 in List I than the 
wider one.” 


In spite of the large and liberal interpreta- 
tion which had been ordained by their Lord 
ships of the Federal Court in the earlier 
decisions of that Court which I have already 
referred to above, their Lordships in this 
case came to the conclusion that there was 
more reason and justification for placing a 
limited construction on that entry than the 
wider one, meaning thereby that where the 
context or the circumstances warranted a 
limited construction being put on a topic or 
category of legislation it was open to the 
Court to do so. In the present case also, 
having regard to the expression “that is to 
say,” and the amplification and explanation 
contained in the latter part of item 21, I feel 
I am justified in coming to the conclusion that 
that amplification and explanation was really 
restrictive or limitative of the general topic 

or category of legislation “land” described 
in Item 21. 


If that is the true construction of the 
contents of item 21 , it remains to consider 
whether the rights in or over land which 
have been mentioned therein as the subject- 
matter comprised in this topic or category 
of legislation “land” do include the requisi- 
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tion of land which is the subject-matter of 
these proceedings. If the Legislature has got 
the power to enact laws with regard to 
rights in or over land, it was contended 
that it could also have the power to legislate 
with regard to the creation of those rights, 
transfer of those rights and amplification 
and explanation of those rights, and it was, 
therefore, contended that it was open to the 
Legislature under this Item 21 , to legislate 
for the requisition of land of the type enacted 
in s, 2 ( 2 ) (xxiv). Defence of India Act, 
ii-nd Rule 75A, Defence of India Rules. This 
argument is no doubt very plausible. It 
was, however, pointed out to me that the 
expression ‘rights in or over land’ has been 
used in s. 209 of the very same Government 
of India Act, 1935. Section 299 ( 5 ) enacts that 
|iu that section "land” includes immovable 
jproperty of every kind and any rights in 
'or over such property. This expression is no 
doubt again capable of a very wide inter- 
pretation. It was in fact contended by the 
Advocate-General that any rights in or over 
immovable property included the right to 
rcfjuisition property as was sought to bo 
done in this very matter by the Collector 
qua the proprietors of the Kokwah Chinese 
Kestaurant. If one has regard, however, to 
the subject-matter of s. 299, Government of 
India Act, 1935, which has been described in 
the marginal note thereof as "Compulsory 
acquisition of land” etc., one finds that the 
rights in or over immovable property 
which are the subject-matter of that section 
are proprietary rights in the sense of right, 
title, or interest therein and not the rights 
of temporary use and possession of the same 
which are the rights claimed under the 
requisition of property the subject-matter 
of these proceedings. 

Section 299 (l) gives a statutory recogni- 
tion to the general principle of British 
jurisprudence that no pei'son shall bo deprived 
of his property save by authority of law. 
T'hat could only have reference to the pro- 
prietary rights enjoyed by an individual in 
resi^ect of property of every kind or sort. 
Sub-section (2) of S. 299 makes this clearer 
still. It provides that if any law is enacted 
authorising tlie compulsory acquisition for 
public purposes of any land, etc., that law 
should provide for payment of compensation 
for the property acquired. Sub-section (3) of 
S. 299 again provides that no bill or amend, 
ment making provision for the transference 
to public ownership of any land or for the 
extinguishment or modification of rights 
therein, should bo introduced or moved in 


either Chamber of the Federal Legislature- 
without the previous sanction of the Gover- 
nor General in his discretion, or in a Cham- 
ber of a Provincial Legislature without the 
previous sanction of the Governor in his 
discretion. This again provides for a trans- 
ference of land to public ownership or for 
extinguishment or modification of rights 
therein, meaning thereby the creation of 
rights in property i;i any person other than 
the owner thereof. In my opinion, the rights 
JVi or over immovable property which are 
the subject-matter of enactment in this 
S. 299 are rights of ownership in or over 
such property which can bo aptly described 
as right, title and interest in the property, 
but are certainly not what may be called 
personal rights to temporary use and pos- 
session of land which are the.rights vested in 
the Government by the requisition of pro- 
I)erty. If this be the true construction of the 
expression “rights in or over immovable 
property” which baa been used in S. 299, 
Government ol India Act, can it be said 
that the same expression which has been 
used in Item 21, in List ll of Sch. Vll to the 
Government of India Act is used in any 
different sense whatever? Maxwell on the 
Interpretation of Statutes, 8th Edn., p. 276,. 
lays down : 

“It is, at all events, reasonable to presume that 
the same meaning is implied bj the use of the same 
expression in every part of an Aot: (1869) 4 Ex.; 
126,25 at p. 130, (1S3H) 6 A. & E. 66,20 at p. 68,| 
(1877) 6 Ch. D. 635;27 the judgment of Cookburn; 
C. J. in (1871) G Q.B 729 ^ut p. 731 and Buggallyl 
L. J. in (1877) 2 P. U. 163.30 at p. 174. When pre-. 
oision is required, no ^a{e^ rule oun be followed than, 
always to otll the samt thing by the ^ame name.** 

Having regard to this principle of interpre- 
tation, I am of opinion that the expression 
"rights in or over land” used in the latter 
part of Item 21 is used in the same sense as 
the expression rights in or over immovable 
property which is used in S 299 (6), Govern-! 
ment of India Aot, and that the rights in or 
over land mean not personal rights, not 
rights of temporary use and possession of 
land, but rights whereby some interest is 
created in the land itself. If that is the true] 
construction of the expression "rights in or' 

25. (1869) 4 Ex 126 : 3 m L. J. Ex. 46 : 19 L. T. 
7 i7 : 17 W. U. 466, Courtauld v. Logb. 

26. (1838) 6 A. A E. 56 ; 7 L. J. M. C. 83, Tho 
Queen v. Po >r Law Commissioners; In tho matter 
of tho Hotborn Union. 

27. (1877) 5 Ch. D 535 .• 40 L. J Ch. 494 : 37 
L. T. 312, In ro Kukslnll Brewery, Co, Ltd. and 
Reduced. 

28. (1871) 6 Q B. 729 : 40 L. J. Q B. 214 : 24 
L. T. 808 ; 19 W. R. 1165, Smiib v. Brown. 

29. (1877) 2 P. D. 163, The Franoomn. 
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over land," the rights which are created in 
the Government by the requisition of land 
of the nature described above do not create 
in the Government any interest in the land. 
They only create in the Government the 
rights to temporary use and possession of 
land which are, to use the words of Latham 
0. J. in G8 com. E R. 261 .^^ the rights of 
fa licensee and no more. These rights of 
temporary use and possession which are 
fereated in the^Government are not, in my 
'opinion, ancillary or subsidiary matters 
iwhich can fairly and reasonably be said to 
'be comprehended in the expression “rights 
in or over land" and which are by reason of 
|the amplification and explanation of the 
jgeneral topic or category of legislation 
, land mentioned in Item 21 deemed to be 
jComprised within that topic or category of 
legislation laud" as already indicated above, 
|I have, therefore, come to the conclusion 
that the requisition of immovable property 
which is the subject-matter of these proceed- 
ings is not included in item 21 in List II of 

the seventh schedule to the Government of 
India Act. 

I might refer in passing to a half-hearted 
[attempt which was made by the Advocate- 
General to include the requisition of land 
within Item 8 in List III of the seventh sche. 
dule to the Government of India Act. Item 8 

I^ist III relates to “Transfer^of property 
other than agricultural land ; registration of 
deeds and documents." Here again the Ad- 
vocate-General was confronted with the legis- 
lative practice in India which was to be 
found in the enactment of the Transfer of 
Property Act, 4 Civ] of 1882, which was an Act 
to define and amend certain parts of the law 
relating to the transfer of property by act 
of parties. The expression “transfer of pro- 
perty" was well known to the framers of the 
Government of India Act, 1935. and on the 
reasoning which I have adopted above, it 
was impossible to contend that the requisi- 
tion of property of the nature we have in 
these proceedings could by any stretch of 
imagination be construed as a transfer of 
pro^rty from the owner of the property to 
the Government. In so far as this particular 
point was not seriously pressed by the Ad- 
vocate-General, I do not think it is neces. 

sary for me to deal with it in any further 
detail. 

Having regard to all the circumstances 
detailed above. I have come to the conclu- 
sion that the requisition of land is not in- 
cluded either in item 9 or item 21 in List it 
of the seventh schedule to the Government 


of India Act, and that even though there 
was a proclamation of emergency by the 
Governor-General under s. 102 (i), Govern 
ment of India Act, the Central Legislature' 
did not derive any power to make a law' 
with respect to a topic or category of lerfjg 
lation which was not comprised in any of 
the three lists of the seventh schedule to the 

Government of India Act. I, therefore, hold' 

that the Central Legislature bad no poweri 
or authority to enact a provision with regard 
to the requisition of land as was comprised- 
in s. 2 ( 2 ) (xxiv). Defence of India Act, and 
R. 75A, Defence of India Rules framed there.; 
under m the absence of any public notifica-/ 
tion by the Governor-General under s 104' 

( 1 ) , Government of India Act. issued by him' 
in exercise of his residual powers of legisla- 
tion and empowering the Central Legislature 
to enact a law with reference thereto. I 
therefore, hold that the enactment of s. ^ 

( 2 ) (xxiv), Defence of India Act, and R. 75 a" 
Defence of India Rules, framed thereunderi 
with reference to the requisition of immova-i 
ble property without a public notification! 
by the Governor- General under S, 104 , Gov- 

ernment of India Act, is ultra vires the' 
Central Legislature. 

The next question which arises for my 
consideration is whether even if r. 75^ 

Defence of India Rules, is not ultra vires 
the powers of the Central Legislature, the 
lequisition order dated I 6 th February 1945 
is illegal, void and inoperative in law, 
reason of the respondent having no jurisdic- 
tion, power or authority to issue the same 
under the provisions of R. 75A, Defence of 
India Rules. Mr. Taraporewalla contended 
that though ostensibly the respondent wa^ 
requisitioning the premises occupied by the 
Kokwah Chinese Restaurant including land- 
lord's fittings and fixtures, which if literally 
lead would mean that as he was requisi- 
tioning immovable property or land, what 
the respondent was really doing was undei 
the guise of that requisition to requisition also 
the commercial undertaking of the peti- 
tioners. He urged that the goodwill attached 
to those premises was valuable asset and 
property of the petitioners and could not be 
divoroed from the premises which were 
being requisitioned, that the requisition of 
the premises necessarily entailed a requisi- 
tion of the goodwill which went along with 
those premises, that the goodwill which was 
attached to the premises and the business 
of Kokwah Chinese Restaurant which was 
carried on in those premises was movable 
property which the respondent was in no 
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event entitled to requisition under the terms 
of the notiQeation of the Government of 
India, Defence Co-ordination Department, 
NO. 1336/OR/1/42, dated 25th April 1942, that 
in any event what was being requisitioned 
was a commercial undertaking under the 
guise of the requisition of the premises des- 
cribed in the order dated 16th February 1945, 
that the only way in which that commercial 
undertaking could be dealt with was under 
R. 81 , Defence of India Rules, and that, there- 
fore, the requisition order which had been 
served on the petitioners was without any 
iurisdiction, power or authority in the res- 
pondent to issue the same under the provi- 
sions of R. 75A, Defence of India Rules, and 
was, therefore, illegal, void and inopera- 
tive in law. The Advocate-General, on the 
other hand, contended that the only thing 
that was sought to be done under the terms 
of the requisition order dated 16th February 
1945, was the requisition of the premises oc- 
cupied by the Kokwah Chinese Restaurant 
including the landlord’s fittings and fixtures, 
that the Government did not either in terms or 
by necessary implication requisition the good- 
will attached to the premises or to the busi- 
ness of the Kokwah Chinese Restaurant, that 
the destruction if any of the goodwill which 
might result from the premises being handed 
over by the petitioners to the respondent in 
accordance with the terms of the requisition 
order was not the direct result of the requisi- 
tion of the premises by the respondent, that 
such destruction of the goodwill was a 
matter to be taken into account by the au- 
thorities in awarding compensation to the 
petitioners which compensation was always 
being made and was going to be made even 
to the petitioners without stint or reserve, 
that by no stretch of imagination could the 
requisition order dated 16th February 1946 
be construed as requisition of the goodwill of 
the premises and the business of the Kokwah 
Chinese Restaurant, that the respondent was 
not dealing in any manner whatever with 
the commercial undertaking which was 
carried on by the petitioners in the pre- 
mises, that what was sought to be done by 
the respondent was within the four corners 
of the provisions of S .2 (2) (xxiv), Defence of 
India Act, and R. 75 A, Defence of India Rules, 
that in any event S. 2 (2) (xx), Defence 
of India Act, and R. 81A, Defence of India 
Rules, had no application to the facts of the 
present cose and that the requisition order 
dated 16th February 1945. was passed by the 
respondent with full jurisdiction, power or 
authority to issue the same under R. 75A, 


Defence of India Rules, and was, therefore, 
not illegal, void and inoperative in law as 
contended by the petitioners. 

In this connection it is necessary to bear 
in mind that the respondent did not in 
terms requisition the goodwill attached to 
the premises or the business of Kokwah 
Chinese Restaurant conducted therein. Could 
it be, therefore, urged by reason of the 
fact that such goodwill was necessarily 
attached to the premises a^d the business 
of the Kokwah Chinese Restaurant conduct- 
ed therein, that^by merely requisitioning 
the premises of the Kokwah Chinese Res- 
taurant together with the landlord’s fittings 
and fixtures the respondent was also re- 
quisitioning the goodwill attached to the 
premises and the business of the Kokwah 
Chinese Restaurant conducted therein ? The 
respondent at no time had any express or 
implied intention of using the said premises 
except as a Detailed Issue Depot for the 
Royal Indian Navy. At no time was there 
any intention express or implied that the 
respondent or the military authorities to 
whom the possession of the premises was 
ordered by him to be handed over were 
going to use the premises for the purpose of 
carrying on the business of a restaurant 
therein. No doubt the delivery over of pos- 
session of the premises by the petitioners 
to the respondent or to the Military autho- 
rities as directed in the requisition order 
would result in the suspension or the partial 
destruction of the goodwill attached to the 
premises or the business of the Kokwah 
Chinese Restaurant conducted therein, if the 
petitioners were not in a position to obtain 
suitable premises in the locality and to 
carry on their business of the Kokwah 
Chinese Restaurant in such premises. It 
might as well be that all the advantage 
which they had obtained by reason of their 
ownership of the goodwill might be lost to 
them, their custom might be destroyed and 
whenever the petitioners happened to get 
• back possession of the premises after the 
emergency was over, they might not be 
able to enjoy that advantage of the good- 
will attached to the premises and the buffl- 
ness as they were enjoying at the present 
moment. Could it be, however, said that by 
reason of these oiroumstanoes the respondent 
was requisitioning the goodwill along with 
the premises ? In my opinion the loss 
of the goodwill attached to the premises and 
the business of the Kokwah Chinese Res- 
taurant conducted therein would no doubt 
be the necessary result of the requisition otl 
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the premises by the respondent. The same 
would not, however, convert the requisition 
of the premises into a requisition of the 
goodwill attached to those premises and the 
business. It would no doubt be a count in 

the claim for 'compensation which the peti- 
tioners would be entitled to sustain against 
the respondent by reason of the requisition 
of the premises. In fact it was so mentioned 
by ^ the petitioners in the correspondence 
which took place between the petitioners and 
the respondent in October-November 1944 
when the respondent carried on correspon- 
dence with the petitioners with a view to the 
requisition of the Kokwah Chinese Ke- 
staurant under the Defence of India Act. 
That the petitioners would be entitled to 
claim compensation from the respondent 
or the military authorities in connection 
with such suspension or the destruction of 
the goodwill attached to the premises and 
the business of the Kokwah Chinese Ke- 
staurant conducted therein would, however, 
not convert the requisition order which 
is merely directed to the requisition of the 
premises into an order for the requisition 
also of the goodwill attached to the pre- 
mises and the business. The goodwill at- 
tached to the premises and to the business of 
the Kokwah Chinese Restaurant, though it 
is a part and parcel of the premises sought 
to be requisitioned, would not, therefore, con. 
vert the order of the requisition of the pre- 
mises into an order for the requisition of the 
goodwill also. 

Mr. Taraporewalla contended that the 
goodwill attached to the premises and the 
business of the Kokwah Chinese Restaurant 
conducted therein was movable property 
and that, therefore, the respondent had no 
jurisdiction, power or authority to requisi. 
tion the same under the powers vested in 
him by the notification of the Government 
of India, Defence Co-ordination Depart- 
ment, NO. 1336/OB/1/42, dated 25th April 
1942. If I had come to the conclusion that 
the requisition order dated I6th February 
1945, was in fact also an order for the 
requisition of the goodwill of the premises 
and the business of the Kokwah Chinese 
Restaurant conducted therein, I would have 
considered whether under the terms of the 
notification the respondent had any power 
authority or jurisdiction to requisition the 
same. As I have already stated there is 
no warrant for the contention of Mr. Tara, 
porewalla that the respondent in fact under 
the terms of the requisition order dated 16th 
February 1945, also requisitioned the goodwill 
1946 B/32 & 33 


attached to the premises and the business 
of the Kokwah Chinese Restaurant con- 
ducted therein. This contention of Mr. Tara- 
porewalla, therefore, need not be dealt with 
by me. Mr. Taraporewalla further con- 
tended that the commercial undertaking 
which was being conducted by the petitioners 
in the premises was neither movable nor 
immovable property within the meaning of 
S. 2 (2) (xxiv), Defence of India Act. He 
relied upon the observations of Young C. J. 
in 24 Lah. 617^® where the learned Chief 
J ustice observed (p. 639) : 

“ . . . , an undertaking such as the Lahore 
Electric Supply Company, which was what has 
been called a * going concern was nothing but a 
collection of items of movable and immovable 
property. A careful examination of the provisions 
of Rule 75A shows conclusively that this rule is 
not applicable at all to the requisition or acquisi- 
tion of an ‘ undertaking ’ [as a going concern such 
as the Electric Supply Co.]” 

The learned Chief Justice thus came to the 
conclusion that the undertaking not being 
either movable or immovable property with- 
in the meaning of s. 2 ( 2 ) (xxiv). Defence 
of India Act, could not be made the subject- 
matter of either a requisition or acquisition 
within the meaning of R. 75 A, Defence of 
India Rules. This judgment of the Lahore 
High Court was approved of and relied 
upon by Das J. in In the matter of the 
Continental Hotel in Calcutta?^ where 
Mackertich John, the proprietor of the Con- 
tinental Hotel, was the petitioner and H. 0, 
Gupta, the Additional Land Acquisition 
Collector of Calcutta, was the respondent. 
In that judgment Das J. dealt with the 
argument that R. 75A did not authorise the 
requisition of any business or commercial 
undertaking, and that general control of 
industry, etc. was secured by R. 81, Defence 
of India Rules. He dealt with the case in 
24 Lah, 617^® as under: 

“ In that case Young C. J. after reviewing some 
of the English decisions held at p. 638 that the 
Court could interfere if it was satisfied either that 
the order under R. 76A was ultra vires or that 
the order was not made hona fide but for some 
collateral purpose. Then at p. 639 the learned 
Chief Justice held that R. 76A was not applicable 
at all to the requisition or acquisition of an under- 
taking. I did not understand the learned Advocate 
General to controvert the principles laid down in 
the Lahore case. ”* 

30. (*43) 30 A. I. R. 1943 Lah. 41 : 1. L. R. 
(1943) 24 Lah, 617: 205 I. C. 337 (P. B.), Lahore 
Electric Supply Co. Ltd., Lahore v. Province of 
Punjab. 

31. Reported in (’46) 33 A. I. R. 1946 Cal. 140 : 

222 I. C. 48. 

•See (’46) 33 A. I. R. 1946 Cal. 140 at page 145, 
col. 2 — Ed, 
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It, therefore, appears that the point as to 
whether the judgment of Young C. J. in 
24 Lah. 617^® was correct or not was not at 
all canvassed in that case before Das J. 
and the point was in fact conceded by the 
Advocate-General, It was pointed out by 
the Advocate-General here that this judg- 
ment of Das J. was under appeal. After 
the close of the arguments in this case the 
solicitor of the respondent with the consent 
of the petitioners furnished to me a certified 
copy of the judgment of the Appeal Court 
in Calcutta in this appeal which was filed 
by H. C. Gupta as the appellant against 
Mackertich John as the respondent. The 
apiieal came before a Bench constituted by 
Derbyshire C. J. and Gentle In his judg- 
ment Derbyshire C. J. observed with regard 
to the judgment of Young C. J. in 24 Lah. 
617*® as follows: 

“Mr. Chatterjee then referred to 24 Lah. 61730 
mentioned above, where the Punjab Govern- 
ment who bad powers to take over the Lahore 
Electric Supply Company under certain Acts, but 
found difficulties in its way of doing so, purported 
to act under R. 75A, Defence of India Rules, and 
requisitioned the whole of the undertaking. The 
learned Chief Justice after dealing with the circum- 
stances came to the conclusion that the Punjab 
Government was not acting bona fide under 
R. 75A, but using it in order to acquire the 
undertaking which it found difficult in doing owing 
to its laches under the Acts which entitled the 
Government ta acquire it. I can see no reason for 
doubting that part of the decision of the Lahore 
High Conrt. That was sufficient for the purpose of 
the Lahore case. The learned Chief Justice then 
went on to fortify the judgment by holding that 
R. 75A was not applicable at all to the requisition 
of an undertaking such as the Lahore Electric 
Supply Company. I regret I do not see my way to 
follow the reasoning in that matter. Rule 75A 
provides that for purposes of the defence of British 
India, public safety, the maintenance of public 
order, or the efficient prosecution of the War or for 
maintaining supplies essential to the life of the 
community, the Government may, by order in 
writing, requisition any property movable or i?n- 
movable and may make such further orders as to 
the Government may have been necessary or expe- 
dient for requisitioning. The words 'any property, 
movable or immovable' must necessarily include all 
kinds of property, land, buildings, machinery and 
chattels of any kind, and anything that can bo 
described as property. This prima /acia covers a 
business and its goodwill.’’* 

With great respect to the learned Chief 
Justice of the Lahore High Court, I share 
the regret of Derbyshire C. J. in not seeing 
my way to follow his reasoning in this 
matter. There is no definition of property, 
movable or immovable, to be found in the 
Defence of India Act or the Defence of 
India Rules framed thereunder. The mean- 

*Secf’46) 33 A. I. R. 1946 Cnl. 140 at p. 161, 
Col.‘ 2— iUd. 


ing of those words, therefore, has to be got 
from the General Clauses Act, 10 Cx] of 1897. 
In S. 3, cl. (25), General Clauses Act, “immov- 
able property** is defined as including land, 
benefits to arise out of land, and things 
attached to the earth, or permanently 
fastened to anything attached to the earth ; 
and in S. 3, cl. (34) “movable property’* has 
been defined as meaning property of every 
description, except immovable property. In 
the result when the Legislature enacted in 
S. 2 (2) (xxiv), Defence of India Act, the 
power to make rules for requisitioning of 
any property, movable or immovable, it 
included within its scope all property what- 
ever, movable or immovable, within the 
definitions thereof to be found in the General 
Clauses Act. I, therefore, endorse the view 
taken by Derbyshire C. J. that the words 
“any property, movable or immovable” 
used in S. 2 (2) (xxiv), Defence of India Act, 
must necessarily include all kinds of pro- 
perty, land, building, machinery and chattels 
of any kind, and anything that can be des- 
cribed as property, and that this would 
prima facie cover a business and its goodwill 
which are the essential ingredients of a com- 
mercial undertaking. I am fortified in this 
view of mine by the provisions of S. 2 (2) 
(xx), Defence of India Act, and R. 81, Defence 
of India Rules, framed thereunder. Section 2 
(2) (xx), Defence of India Act, refers to the 
control of agriculture, trade or industry for 
the purpose of regulating or increasing the 
supply of, and the obtaining of information 
with regard to, articles or things of any 
description whatsoever which can be used in 
connection with the conduct of war or for 
maintaining supplies and services essential 
to the life of the community. It does not 
refer to the requisition of any property em- 
ployed in agriculture, trade or industry. It 
merely refers to the control thereof tor the 
purposes specified therein. Under the terms 
of s. 2 (2) (xx), Defence of India Act, and R. 81, 
Defence of India Rules, the Government con- 
trols and directs in what manner the parti- 
cular property employed in agriculture, trade 
or industry should be dealt witli by the owners 
thereof. These powers of control are certainly 
narrower in their scope than powers of 
requisition of such property vested in the 
Government under the provisions of S. 2 (2) 
(xxiv), Defence of India Act, and have been 
specially vested in the Government und 
s. 2 (2) (xx), Defence of India Act, for the 
purposes therein specified. I am, therefore, 
of opinion that even though S, 2 (2) (xx). 
Defence of India Act, and B, 81, Defence o 
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India Eules, deal with commercial or indus- 
trial undertakings, the mode which is therein 
prescribed is not the only mode in which the 
Government can deal with property em- 
ployed in agriculture, trade or industry. 

The wider powers which are vested in the 
Government under S. 2 (2) (xxiv), Defence 
of India Act, and R. 75A, Defence of India 
Rules, are not in any manner whatever 
curtailed by the provisions of S. 2 (2) (xx), 
Defence of India Act, and R. 81, Defence of 
India Rules. The powers which are vested in 
the Government under s. 2 (2) (xx), Defence 
of India Act, and R. 81, Defence of India 
Rules, can be exercised by the Government 
for the purposes therein mentioned and when 
the Government thinks it necessary or 
expedient to do so for the fulfilment of the 
purposes mentioned in R. 75A, Defence of 
India Rules, it can exercise the powers of 
requisitioning of property which have been 
vested in it under S. 2 (2) (xxiv), Defence of 
India Act. The powers which are vested in 
the Government under s. 2 (2) (xxiv), Defence 
of India Act, and R. 75A, Defence of India 
Rules, are quite distinct from the powers 
vested in the Government under S, 2 (2) (xx). 
Defence of India Act, and R. 81, Defence of 
India Rules. It cannot, therefore, be validly 
contended that the only manner in which 
the Government can deal with a commercial 
or business undertaking is under S. 2 (2) (xx), 
Defence of India Act, and R. 81, Defence of 
India Eules. If contrary to the conclusion 
which I have arrived at in the earlier portion 
of my judgment the enactment of s. 2 (2) 
(xxiv), Defence of India Act, and R. 75A, De- 
fence of India Rules, was not uUi'a vires the 
Central Government, the Government would 
have by virtue of the powers vested in it 
under S. 2 (2) (xxiv). Defence of India Act, 
and R. 75A, Defence of India Rules, the power 
to requisition a commercial or business 
undertaking and to requisition a business 
like that of the Kokwah Chinese Restaurant 
as a running concern. The respondent in 
this view of mine would have the power to 
requisition even a commercial undertaking 
like the Kokwah Chinese Restaurant if he 
desired to do so, and the order in that behalf 
if any, passed by him would be an order not 
without jurisdiction, power or authority 
under R. 75A, Defence of India Rules, but 
with full jurisdiction, power or authority to 
do so and, therefore, valid and operative 
in law. I, therefore, negative this contention 
of Mr. Taraporewalla. The last contention 
of Mr. Taraporewalla was that in any event 
the requisition order dated 16th February 


1945, was illegal, void and inoperative in law 
as contravening the provisions of S. 15, De- 
fence of India Act. He drew my attention 
in this behalf to the provisions of S. 15 , De- 
fence of India Act, which laid down in 
terms that 

“Any authority or person acting in pursuance of 
this Act shall interfere with the ordinary avocations 
of life and the enjoyment of property as little as 
may be consonant with the purpose of ensuring the 
public safety and interest and the defence of 
British India.” 

He urged that in the matter of this order 
dated 16th February 1945, the respondent very 
well knew that the business which was being- 
carried on by the petitioners there was the 
business of the Kokwah Chinese Restaurant 
which, as I have already observed, is fitted 
up with costly fixtures, fittings and furniture, 
which employs about twentyfour servants, 
which commands a great reputation and 
caters for a large clientele, which enjoys con- 
siderable goodwill and is one of the leading 
Chinese restaurants in Bombay. He pointed 
out that as early as 13th November 1944 , the 
petitioners had informed the respondent as 
to what the exact position was with respect 
to the Kokwah Chinese Restaurant in this 
connection. He contended that in view of 
all the above circumstances the order dated 
16th February 1945, which directed that the 
possession of the premises occupied by the 
Kokwah Chinese Restaurant including land- 
lord’s fittings and fixtures should be deli- 
vered to the Commander, 167 L of 0 sub-area 
forthwith was passed by the respondent in 
flagrant disregard of the provisions of s. 15 , 
Defence of India Act, which laid down upon 
him the duty of interfering with the ordinary 
avocations of life and enjoyment of property 
by the petitioners as little as might be con- 
sonant with the purpose of ensuring the 
public safety and interest and the defence of 
/British India. With reference to the latter 
provisions of S. 15, Defence of India Act, 
that the interference should be as little as 
may be consonant with the purposes therein 
mentioned, he pointed out that the premises 
had been requisitioned by the respondent as 
appears from his affidavit dated 1st March 
1945, for the purpose of opening a Detailed 
Issue Depot for the Royal Indian Navy 
therein, as far back as 31st May 1944 , that 
since then nothing had been done by the 
respondent in the matter of the requisition 
of the premises until he for the first time 
thereafter addressed his letter dated 21 st 
October 1944, to the proprietor of the Kokwah 
Chinese Restaurant regarding the proposed 
requisition of the premises under the Defence 
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of India Act asking for information on the 
various points therein mentioned, that in 
spite of the requisite information furnished 
by the petitioners to the respondent on 13th 
November 1944, the respondent had issued 
the requisition order only on 16th February 
1945, that the very statement which the res- 
pondent had made in para. 7 of his affidavit 
that although the order required the peti- 
tioners to hand over possession “forthwith” 
of the premises in their occupation, he would, 
as in other cases, have given a reasonable 
time to the petitioners to vacate and give 
possession of the premises to the Commander 
167 L of c sub-area if the petitioners had 
requested him to that effect instead of rush- 
ing to this Court, showed that the premises 
which had been requisitioned by the respon- 
dent were certainly not required forthwith 
by the respondent for the purpose mentioned 
in the said requisition order, that under the 
circumstances, therefore, the requisition order 
which had been issued by the respondent 
directing the petitioners to forthwith deliver 
possession of the said premises was such as 
interfered with the ordinary avocations of 
life and the enjoyment of the property by 
the petitioners in a manner contrary to the 
provisions and in any event the spirit and 
intendment of S. 15, Defence of India Act. 
He urged that the statement made by the 
respondent in para. 7 of his affidavit did not 
cure the defect in the order, that the order 
was such as to cause the greatest inoonveni- 
ence and hardship to the petitioners even 
though due regard be had to the purpose of 
ensuring public safety and interest and the 
defence of British India, and that therefore, 
the order being in flagrant disregard of the 
provisions of s. 16, Defence of India Act, was 
illegal, void and inoperative in law. 

The Advocate-General, on the other hand, 
contended that the provisions of S. 16, Defence 
of India Act, were directory or recommenda- 
tory and should not be read as mandatory, 
that they merely laid down recommenda- 
tions or instructions as regards the mode in 
which the powers vested in the Government 
were to be exercised and any breach of the 
provisions, provided it did not amount to 
the exorcise of the powers vested in the 
Government for collateral purposes or mala 
fide, could not be the subject-matter of ad- 
judication by the Court, that s. 16 (l), Defence 
of India Act, which laid down that no order 
in the exercise of any ix)wer conferred by 
or under this Act should be called in ques- 
tion in any Court was a bar to the Court 
investigating whether the order which had 


been passed by the respondent was in flag, 
rant breach of the provisions of S. 16, Defence 
of India Act, as contended by the x)etition6rs, 
that Ss. 15 and 16, Defence of India Act, 
should be read together and the operation 
of s. 15, Defence of India Act, should be res- 
tricted only to those cases where the Govern- 
ment was guilty of having passed an order 
in exercise of the powers vested in them 
under the Act for collateral purposes or 
mala fide, that, therefore, the bona fides of 
the respondent in this case not having been 
successfully impeached at all by the peti- 
tioners it was not open to them to contend 
that the order dated 16th February 1946, was 
in contravention of the provisions of S. 16, 
Defence of India Act, and, therefore, illegal, 
void and inoperative in law. In this connec. 
tion the Advocate-Generel relied upon the 
decision of the Lahore High Court in 24 Lab. 
617^30 it ^as held that S. 16, Defence 
of India Act, was no bar to the jurisdiction 
of the civil Court if the order imder R. 76A, 
Defence of India Buies, (as in that case) was 
ultra vires and was not made bona fide 
but for a collateral purpose and that S. 15, 
Defence of India Act, was not a statutory 
limitation of the powers conferred by the 
Act but that section could be used as a 
guide in considering whether the powers 
invoked by the Government were exercised 
bona fide or not. He also relied upon the 
decision of the Madras High Court in A.I.B. 
1944 Mad. 286,^^ where it was held that s. 16, 
Defence of India Act, is directory and must 
be read in conjunction with s. 16, Defence 
of India Act, which says that no order made 
in exercise of any power conferred by or 
under the Act shall be called in question in 
any Court Of course that does not preclude 
the Court from deciding whether a power 
has been conferred or whether a power which 
has been conferred has been abused. 

I am not prepared to hold that the pro- 
visions of S.15, Defence of India Act, are 
not mandatory but are merely directory or 
recommendatory. The language of S. 16, 
Defence of India Act, is very dear on the 
point. It provides ^at the authority or 
person acting in pursuance of the Act shall 
interfere with the ordinary avocations of life 
and the enjoyment of property as little as 
may be consonant with the purposes therein 
mentioned. Though the question whether the 
interference with the ordinary avocations of 
life and the enjoyment of property is in a 

32. (’44) 31 AJ.R. 1944 Mad. 285 ; tL.B. (1944) 
Mad. 826 : 218 I. 0. 271, Eewaliam v. GoUeotos 
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particular case as little as may be consonant 
with the purposes therein mentioned may 
have to be determined by the authority or 
person who is passing the order in the exer- 
cise of the powers vested in him under the 
Defence of India Act and the Defence of 
India Rules framed thereunder, the provi- 
sions of s. 15, Defence of India Act are 
none the less mandatory. They have got to 
be complied with. I cannot accept the argu- 
ment which was advanced by the Advocate- 
General that S. 15, Defence of India Act, 
merely contained recommendations or in- 
structions for the guidance of the authority 
or the person acting in pursuance of the Act 
and that any breach of the provisions there- 
in contained, howsoever flagrant the same 
might be, would not go to the root of the 
order but would have to be dealt with only 
by the attention of the Government being 
drawn to such breach by the subject suffer- 
ing the hardship by reason of the issue of 
such an order. If that was the intention of 
the Legislature, I can only say that it has 
been very badly expressed. I cannot for a 
moment accept the suggestion that this 
provision was enacted in s. 15, Defence of 
India Act, for no other purpose than laying 
down such recommendations or instructions 
which might or might not be followed by the 
authority or the person concerned and the 
non-observance of which would involve no 
other consequences than some petition or sup- 
plication to the Government in the matter. 
I also cannot accept for a moment the 
suggestion that s. 15, Defence of India Act, 
was enacted merely as a sop to the public 
who were naturally clamouring against the 
drastic powers which were being vested in 
the executive under the terms of the Act. 
That suggestion if accepted would attribute 
to the Legislature motives which would be 
far from honest and straightforward. I am 
not prepared to hold that such were the 
motives which actuated the Legislature when 
enacting this provision contained in S. 15, 
Defence of India Act. I am prepared to 
take the provisions of s. 15, Defence of India 
Act, at their face value, as meaning that it 
is the bounden duty of any authority or 
person acting in pursuance of the Act to 
interfere with the ordinary avocations of life 
and the enjoyment of property as little as 
may be consonant with the purposes therein 
mentioned and that the provisions in that 
behalf enacted in the section are mandatory. 

It remains to be seen how far the pro- 
visions of S. 16 (1), Defence of India Act, 
affect the position. That section enacts in 


terms that no order made in exercise of any 
power conferred by or under this Act shall 
be called in question in any Court. In order 
that an order should not be called in ques- 
tion in any Court, that order must be made 
in exercise of the power conferred by or 
under the Act. If the order is in fact not 
made in exercise of the power conferred by 
or under the Act, or has been made in colour- 
able exercise of the power conferred by or 
under the Act, or is made for a collateral 
purpose and not bona fide, it would certainly 
not be an order made in the exercise of the 
power conferred by or under the Act and 
will not be protected under the section. In 
this connection I may refer to the observa- 
tions of Young C. J., at pp. 635 and 636 of 
the case in 24 Lah. 617^** where he has dis- 
cussed various authorities in this connection. 
He referred to the observations of Lord 

Thankerton in r.L.E. (1940) Mad. 599^^ (p. 614): 

“It is settled law that the exclusion of the 
jurisdiction of the civil Courts is not to be readily 
inferred, but that such exclusion must either be 
explicitly expressed or clearly implied. It is also 
well settled that even if jurisdiction is so excluded, 
the civil Courts have jurisdiction to examine into 
cases where the provisions of the Act have not 
been complied with, or the statutory tribunal has 
not acted in conformity with the fundamental 
principles of judicial procedure.** 

Hq also referred to the observations of 
Lord Reading C, J. in (1916) 2 K. B. 742^ 
(page 749) : 

“If we were of opinion that the powers were 
being misused, we should be able to deal with the 
matter. In other words, if it was clear that an act 
was done by the Executive with the intention of 
misusing those powers, this Court would have 
jurisdiction to deal with the matter.** 

The observations of Low J. in that case 
also deserve to be quoted in this connection 
(page 752) : 

“I do not agree that if the Executive were to 
come into this Court and simply say ‘A person is 
in our custody and, therefore, the writ of habeas 
corpus does not apply because the custody is at the 
moment technically legal,* the Court would have 
no power to consider the matter and, if necessary, 
deal with the application for the writ. In my judg- 
ment that answer from the Crown in reply to an 
application for the writ would not be sufficient if 
this Court were satisfied that what was really in 
contemplation was the exercise of an abuse of 
power. The arm of the law in this country would 
have grown very short, and the power of this 
Court very feeble, if it were subject to such a 
restriction in the exercise of its power to protect 
the liberty of the subject as that proposition 
involves.** 

33. (’40) 27 A.I.R. 1940 P. G. 105 : I.L.R. (1940) 

Mad. 699 : I.L.R. (1940) Ear. P. C. 194: 67 LA. 
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He also referred to the observations of 

Farwell J. in (1Q03) 87 L T. 732^® (p. 734) : 

“Lord Macnaghten there refers to a remark of 
the Master of the Itolls in (1898) 2 Ch. 60380 and 
goes on : ‘In a word, the only question is, Has the 
power been exceeded ? Abuse is only one form of 
excess ... If the Legislature has given powers and 
those powers are being used for the purpose of 
carrying out the works authorised and it is ad- 
mitted that the mode in which they are being used 
is unreasonable that is an abuse of power so given 
and is, therefore, ultra vires.” 

He lastly referred to the observations in 
(1886) L. R. 1 H. L. 34,^^ where it was stated 
that where persons had special powers con. 
ferred on them by Parliament for effecting 
a particular purpose, they could not be 
allowed to exercise those powers^ for any 
purpose of a collateral kind. These observa- 
tions and the conclusion which he came to 
on the basis thereof, namely, that S. 16, 
Defence of India Act, was no bar to the 
jurisdiction of a civil Court if theorder under 

R. 75A, Defence of India Rules, was ultra 
vires and was not made bona fide but for 
a collateral purpose really go to show that 

S. IG (i), Defence of India Act, would not 
protect orders even though they might have 
been made in purported exercise of the 
powers conferred by or under the Act if the 
l^rovisions of the Act were not complied 
with, if the powers were being misused, if 
what was really done was the exercise of an 
abuse of ijower, if the powers had been 
exceeded (abuse being only one form of 
excess) and if the exercise of the powers was 
not made bona fide but for a collateral 
purpose. The observations in A. I. R. 1944 
Mad. 285^^ are also to the same effect in so 
far as they lay down that S. 16, Defence of 
India Act, does not preclude the Court from 
deciding whether a power has been conferred 
or whether a power which has been confer- 
red has been abused. To the same effect 
again are the observations of Bose J. in 
I. L. R. (1948) Nag. 154^® at p. 172 : 

“It is to be observed that S. 16 requires that the 
order be passed in the exercise of the power con- 
ferred by the Act and not merely in colourable 
exercise of such power ... It is not enough, there- 
fore, that those orders should be passed under 
colour of the power conferred. They must bo douo 
in actual exercise of it and, as I road the law, no 
power is conferred to make such orders in bad 
faith, or in abuse of tho Act, or for the purpose of 

35. (190.3) 87 L. T. 732, Roberts v. Charing 
Cross, Euston and Hampstead Railway Co. 

36. (1898) 2 Ch. 603 : 79 L. T. 132 : 67 L. J. Ch. 
667: 47 W, R. 107, Southwork & Yauxball Water 
Co. V. Wands Board of Works. 

37. (1886) L. R. 1 H. L. 34, Galloway v. Mayor 
and Commonalty of London. 

38. (*43) 80 A. I. R. 1943 Nag, 26 : I.L.R. (1948) 
Nag. 164 : 206 I. C. 6, Prabhakar v. Emperor. 


edeoting a fraud j^n the Act, and consequently 
these issues must be investigated if they are 
raised.” 

A further illustration of this principle is to 
be found in 47 Bom. L. R. 42^® in which a 
Full Bench of our High Court held that 
where, on a perusal of an order passed 
under R. 26, Defence of India Rules, it be- 
comes clear that the authority or ofi&cer 
making the order has not applied its or bis 
mind as required by the rule, the order is 
invalid, and that the obligation to consider 
reasons or grounds for making an order and 
to be satisfied upon materials laid before 
the officer or authority making it or within 
his cognizance is a condition precedent to 
the making of an order, which in absence of 
the condition is a nullity. The Appeal Court 
there at p. 54 referred to Talpade's case^ 
and the observations of Sir Maurice Gwyer 
therein, viz. : 

‘‘We are clearly of opinion that where the order 
is made under or by virtue of a rule which is in- 
valid and, therefore, of no force or effeot, the order 
is a nullity and S. 16 (1) has no application.” 

On a consideration of the above authori- 
ties, I am of opinion that S. 16 (l), Defence 
of India Act, would not protect an order 
made in the purported exercise of any 
power conferred by or under the Act from 
being called in question in any Coq^t unless 
the order in question was made within the 
four corners of the provisions of that Act 
and was made in bona fide exercise of the 
power conferred by or under the Act, and 
that the Court will have jurisdiction to go 
into the question of the legality or validity 
of an order, even though made in purported 
exorcise of the power conferred by or under 
the Act, if the provisions of the Act were not 
complied with or the powers conferred by 
the Act were being misused or the powers 
conferred by the Act had been exceeded or 
the powers conferred by the Act were being 
used mala fide and for a collateral purpose. 

If this is the true position as regards the 
scope and effect of s. 16 (l), Defence of India 
Act, what would be the position if the Court 
in fact found that an order passed by the 
authority or person acting in pursuance of 
the Act was passed in flagrant disregard of 
or in contravention of the provisions of S.15, 
Defence of India Act? Would it be possible 
to contend that even though the provisions 
of s. 15, Defence of India Act, were man- 
datory as I have already held the same to 
he, the Court on the construction of S. 16 (1), 

39. (*45) 32 A.I.R. 1946 Bom. 212 : LL.R, 
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Defence of India Act, which I have referred 
to above would not be able to call that order 
in question unless the breach of the provi- 
sions of s. 15, Defence of India Act, was such 
as would go to the root of the bona fides of 
that order ? It was contended by the Ad- 
vocate-General that unless the breach of the 
provisions of S. 15, Defence of India Act, 
complained of went to the root of bona fides 
of the order, the order could not be at all 
questioned in any Court. I am unable to 
accept that contention. In my opinion, it is 
not only in cases where the bona fides of 
the particular order are questioned that the 
order can be called in question in any Court. 
In addition to the impeaching of the bona 
fides it is also open to a party to contend 
that the order complained of is such that 
the provisions of the Act have not been com- 
plied with, that the powers vested in the 
authority or the person acting in pursuance 
of the Act are being misused, that the 
powers vested in such authority or person 
have been exceeded or that the power con- 
ferred on such authority or person has been 
abused. In the cases I have just mentioned 
it would be open to a party to challenge the 
order and the order would not be protected 
from being called in question in any Court 
by virtue of the provisions of S. 16 (l), 
Defence of India Act. 

Looking at the requisition order dated 
16th February 1945, from this point of view, 
I have come to the conclusion that the order 
passed by the respondent to deliver posses- 
sion of the premises of the Kokwah Chinese 
Restaurant together with the landlord’s 
fittings and fixtures therein forthwith to 
the Commander 167-L of G sub-area was, 
under the circumstances which I have 
already referred to, in flagrant breach of 
the provisions of S. 15, Defence of India 
Act, was an abuse of the power conferred on 
the respondent by virtue of the notification 
of the Government of India, Defence Co- 
ordination Department No. 1236 /oe/ 1/42, 
dated 25th April 1942, was passed by the 
respondent in excess of and in abuse of the 
powers conferred upon him by or under the 
Act, was, therefore, not protected by the 
provisions of S. 16 (l). Defence of India Act, 
and was illegal, void and inoperative in law. 

Holding as I do that the enactment of 
S. 2 (2) (xxiv). Defence of India Act, and 
E. 75 A, Defence of India Rules, with respect 
t o requisition of immovable property without 
a public notification by the Governor-General 
under S. 104, Government of India Act, was 
ultrcb vires the Central Legislature and that, 


therefore, the requisition order dated 16th 
February 1945, was illegal, void and inopera- 
tive in law and that in any event the order 
was illegal, void and inoperative in law as 
contravening the provisions of S. 15, Defence 
of India Act, I now proceed to consider 
whether the Court has power to issue an 
order against the respondent under S. 45, 
Specific Relief Act, 1877, under the circum- 
stances. The Advocate-General contended 
that even though the respondent herein was 
a public officer, the conditions of Proviso (b) 
to s. 45, SiDecific Relief Act, were not Satis- 
fied because the forbearing from executing 
the requisition order dated 16th February 
1945, and/or enforcing delivery of possession 
of the premises of the Kokwah Chinese Res- 
taurant as directed by the requisition order 
and/or from taking any other steps or pro- 
ceedings under or in respect of the order 
which was prayed for in prayer (a) of the 
petition was not under any law for the time 
being in force clearly incumbent on the 
respondentia his public character. He urged 
that there was no statutory provision which 
enacted that such forbearing was clearly 
incumbent on him in his public character 
and unless there was any statutory obliga- 
tion cast upon the respondent to forbear 
from doing so or unless it was shown that 
a duty towards the petitioners had been 
imposed upon the respondent by statute so 
that he could be charged thereon, the Court 
had no jurisdiction to issue an order and 
injunction directing the respondent to for- 
bear from doing the acts mentioned in 
prayer (a) of the petition. In this connec- 
tion he relied upon a passage in Halsbury’s 
Laws of England, Hailsham Edition, vol. 
IX, p. 744, para. 1269 : 

“The writ of viandamus is a high prerogative 
writ of a most extensive remedial nature, and is, 
in form, a command issuing from the High Court 
of Justice, directed to any person, corporation, or 
inferior Court, requiring him or them to do some 
particular thing therein specified which appertains 
to his or their office and is in the nature of a 
public duty. Its purpose is to supply defects of 
justice; and accordingly it will issue, to the end 
that justice may be done, in all cases where there 
is a specific legal right and no specific legal remedy 
for enforcing such right; and it may issue in cases 
where, although there is an alternative legal re- 
medy, yet such mode of redress is less convenient, 
beneficial and effectual.” 

He also relied upon the observations of 
Sir Lawrence Jenkins in 40 Cal. 588^® 
where the learned Chief Justice observed 
(p. 597) : 

40. (’13) 40 Cal. 588 : 18 I. C. 527, In re Provas 
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in dealing with an application under Cbap.VIII, 
Specific Belief Act, the principles applicable to a 
writ of mandamus should generally speaking, be 
followed, and it was laid down by the Privy Council 
in 32 Bom. 466^1 at p. 476 that ‘one of these princi- 
ples is this, that the writ will not be allowed to issue 
unless the applicant shows clearly that he has the 
specific legal right to enforce which he asks for the 
interference of the Court, that he had claimed to 
exercise that right and none other, and that bis 
claim has been refused.’ This is in substantial 
accord with S. 46 of the Act.” 

He also relied upon the observations of Sir 
Norman Macleod in 28 Bom. L. R. 264^^ 
where the learned Chief Justice observed 

(p. 268) : 

‘‘The conditions under headings (a) to (e) of the 
proviso are cumulative so that no order can be 
made under the section unless they are all satis- 
fied. 

Proceedings under this section are in substitu- 
tion for proceedings by writ of mandamus and 
writ of prohibition according to English practice. 

In England the writ of mandamus is a high 
prerogative writ of a most exclusive remedial 
nature and is in form a warrant issuing from the 
High Court of Justice, directed to any person, cor- 
poration or inferior Court, requiring him or them 
to do some particular thing therein specified which 
appertains to his or their office, is in the nature of 
a. public duty, and is consonant to right and jus* 
tice. Its purpose is to supply defects of justice . . . 

The principles by which the Courts will be gui- 
ded in such matters are laid down by Lord Cotton* 
ham C. in (1838) 4 My. & Cr. 24045 atp. 264 in the 
following words: ‘The limits within which this Court 
interferes with the acts of a body of public func- 
tionaries , . . are perfectly clear and unambiguous. 
So long as those functionaries strictly confine them- 
selves within the exercise of those duties which 
are confided to them by the law, this Court will 
not interfere. The Court will not interfere to see 
whether any alteration or regulation which they 
may direct is good or bad; but, if they are depart- 
ing from that power which the law has vested in 
them, if they are assuming to themselves a power 
over property which the law does not give them, 
this Court no longer considers them as acting 
under the authority of their commission, but treats 
them, whether they bo a corporation or individuals, 
merely as persons dealing with property without 
legal authority.’ ” 

He also relied upon the observations o£ 
their Lordships of the Privy Council in 89 
Bom. L. R. 18** (p. 81) : 

“The doctrine is well illustrated by that deci- 
sion and by the oases therein mentioned, but is 
even more fully expounded in (1872) 7 Q.B. 387.45 
The principl e is that the Court cannot claim 

41 . (’08) 32 Bom. 466 : 36 I. A. 180 (P.C.). Bank 
of Bombay v. Sulcmau Somji. 
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even in appearance to command the Crown, and 
where an obligation is cast upon the prinoi^l 
the Gonrt cannot enforce it against the servant 
merely as such. Before mandamus can issue to a 
public servant it must, therefore, be shown that a 
duty towards the applicant has twen imposed upon 
the public servant by statute so that he can bo 
charged thereon, and independently of any duty 
which as servant he may owe to the Grown, his 
principal.” 

He lastly relied upon the observations of 
B. J. Wadia J. in 41 Bom. L. R. 911*® 
(p. 917) : 

“The jurisdiction of this Court is limited to cases 
where there is a clear breach of duty to do or for- 
bear from doing, as the case may be. What is oo 
is not clearly incumbent must be determined by 
reference to the provisions of the statute or regula- 
tion under which the act complained of should 
have been done or forborne. The words of S. 46> 
sub-cl. (b), are 'under any law for the time being 
in force’, and the law for the time being in force 
is the law laid down in the Municipal Act.” 

[ This was a case against the Municipal 
Commissioner, Bombay, where an order was 
sought to be obtained under S. 46, Specific 
Relief Act, restraining the Municipal Com- 
missioner from doing certain things which 
he was enjoined to do under the relevant 
provisions of the Municipal Act. ] 

“The Municipal Commissioner could only forbear 
to do those acts if the election was declared in- 
valid. An applicant under S. 45, Specific Relief 
Act, however, cannot ask for such a declaration 
nor can the Court make it, as a relief by way of 
declaration is neither contemplated by nor direct- 
ed under the section ; see 40 Cal. 688.4® in my 
opinion, therefore, the Municipal Commissioner 
cannot be restrained from doing that, which, 
until the election is set aside, is clearly incumbent 
upon him to do under the Act.** 

On the basis of those observations of B. 
Wadia J., the Advocate-General also con- 
tended that though the i)etitioners oaten* 
sibly sought to obtain an order under S, 46> 
Specific Relief Act, directing the respondent 
to forbear from doing the various acts 
mentioned in prayer (a) of the petition, 
the real motive of the petitioners was to 
obtain a declaration that the requisition 
order dated 16th February 1946, was illegal^ 
void and inoperative in law, a declaration 
which they would not obtain in proceedings^ 
taken by them under s. 45, Specific Reliei 
Act. 

Mr. Taraporewalla, on the other hancT,. 
contended that the expression "under any: 
law for the time being in force,” should not 
be restricted in its operation to a statute or 
an Act of the Legislature which laid down 
the duties to be performed by the publiO; 

46. (’89) 26 A. I. R. 1039 Bom. 481 : 186 I. Cl 
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ofl&cer in bis public character but should be 
interpreted by the Court to mean any duty 
■which is laid down on such person in his 
public character under any law for the time 
being in force, viz., common law, statute 
law, or even the personal law of the party 
complaining against the act of such public 
officer, that even though s. 45, Specific Relief 
Act, could not be invoked by an applicant 
unless the respondent was a public officer 
and purported to do the act complained of 
in his public character, the question whe- 
ther it was clearly incumbent on him to for- 
bear from doing the act complained of m 
his public character should be determined 
not merely by investigating what were the 
duties laid down upon such person under 
any statute which created the public officer 
or which laid down the duties to be per- 
formed by him as such, but regard should 
also be had in that connection to what 
may be called the general provisions of the 
law of the land including the provisions of 
common law in that behalf, that, therefore, 
the Court should not restrict itself to inquir- 
ing whether a duty towards the petitioners 
had been imposed upon the respondent in his 
public character by statute so that he could 
be charged thereon or that the question whe- 
ther it was clearly incumbent upon him to 
forbear from doing the acts mentioned in 
prayer (a) of the petition should not be 
determined merely by reference to the pro- 
visions of any statute or an act of the 
Legislature under which the act complain- 
ed of should have been forborne. He con- 
ceded that the principles applicable to a 
writ of mandamus should generally speaking 
be followed in dealing with an application 
under chap, viii. Specific Relief Act, and that 
the Court should only interfere if the public 
officer was departing from the power which 
the law had vested in him and was assum- 
ing to himself power over property which 
the law did not give him as observed by 
Lord Cottenham C, in the passage quoted 
by Sir Norman Macleod in 28 Bom. L. R. 
284.*^ He, however, contended that the ob- 
servations to be found in 39 Bom. L. R. 18^* 
at p. 31 and 41 Bom. L. R. 911*® at p. 917 
should be read with reference to the facts of 
those particular cases and should not be 
extended beyond what was warranted there- 
by. He relied upon a passage in Halsbury *3 
Laws of England, Hailsham Edition, Yol. ix, 

pp. 761-762, para. 1293 : 

“In like manner all other persons acting as 
servants of the Crown are exempt from the pre- 
rogative jurisdiction of the Court, and no writ of 


mandamus can accordingly issue against them to 
do any act within the scope of the duties discharged 
by them on behalf of the Crown. 

Where, however, Government officials have 
been constituted agents for carrying out particular 
duties in relation to subjects, whether by royal 
charter, statute, or common law, so that they are 
under a legal obligation towards such subjects, a 
writ of mandamus will lie for the enforcement of 
such duties.” 

He urged that Proviso (b) to s. 45, Specific 
Relief Act, was taken from the law in 
England as stated in this passage from 
Halsbury’s Laws of England and that the 
expression “under any law for the time 
being in ^force” should be understood as 
meaning Royal Charter, statute or common 
law” as understood in England. He, there- 
fore, urged that there was no warrant for 
reading the expression “any law for the 
time being in force” in the restricted manner 
in which the Advocate-General contended it 
should be read. He also pointed out that 
the petitioners here were not asking for any 
declaration. He further urged that even 
though the expression “under any law for 
the time being in force” be read by the Court 
as contended for by the Advocate-General, 
there was in S. 299 (l), Government of India 
Act, a duty laid down upon every person 
including persons filling the role of public 
officers not to deprive any person of pro- 
perty except by authority of law, and that 
if he succeeded in establishing before the 
Court that the requisition order dated 16th 
February 1945, was illegal, void and inoper- 
ative in law by reason of the enactment of 
S. 2 (2) (xxiv), Defence of India Act, and 
R. 75A, Defence of India Rules, being ultra 
vires the Central Legislature, he was enti- 
tled to ask for an order against the respon- 
dent under S.45, Specific Relief Act, directing 
him to forbear from doing the various acts 
mentioned in prayer (a) of the petition. He, 
therefore, urged that the ratio of the deci- 
sions cited by the Advocate-General, viz., 

39 Bom. L. R. 18** and 41 Bom. L. R. 911,*® 
did not apply to the present case. In this 
connection he relied upon the observations 
of Tyabji J. in 7 Bom. L. R. 161*^ where the 
learned Judge observed (p. 16S) : 

“Now, there is no specific provision in any Act 
that the Commissioner of Police shall cancel any 
notice that may have been given by him. But it 
does seem to me, that although there is no specific 
direction yet if these women are shown to be res- 
pectable women to whom S. 28, Police Act, does 
not apply, it would be clearly incumbent on the 
Commissioner of Police to cancel or withdraw the 
notice which he had given under a misapprehen- 
sion.” 


47. (’05) 7 Bom. L. R. 161, In re Tarabai. 
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He algo relied upon a decision of our Appeal 
Court in 29 Bom. 480,^® where the Appeal 
Court consisting of Russell and Batty JJ. 
held that the order which was entirely ultra 
vires the Executive Government was a mere 
nullity and no suit was necessary to set it 
aside. He further relied upon a decision of 
a Full Bench of our Court in 42 Bom. 638^® 
and the observations of Batchelor Ag. C. J. 
at pp. 656 to 658, where the learned Acting 
Chief Justice after discussing various deci- 
sions of the Privy Council held that (p. 658): 

“On the same principle the Indian High Courts, 
especiaily here and in Calcutta, have held that it 
is not necessary in the case of n void deed to sue 
to have it set aside or cancelled.” 

On the strength of the last two decisions 
relied upon by him, he contended that in 
the case of the enactment of s. 2 (2) (xxiv), 
Defence of India Act, and R. 75A of the 
Defence of India Rules, which he contended 
were ultra vires the Central Legislature it 
was not necessary for the petitioners to sue 
for a declaration that the said enactment 
was ultra vb’es the Central Legislature 
and that it should be treated as a nullity. 
He further contended that in the case of 
the requisition order dated 16th February 
1945, also it was similarly not necessary for 
the petitioners to sue for a declaration that 
the said order was illegal, void and inopera- 
tive in law before the petitioners could ob- 
tain the relief which they claimed in prayer 
(a) of the petition under S. 45, Specific 
Relief Act. 

There is no doubt that Chapter. VIII, 
Specific Relief Act deals with the enforce- 
ment of public duties. Section 45, Spe- 
cific Relief Act enacts that any of the 
High Courts of Judicature at Calcutta, 
^Madras and Bombay might make an order 
requiring any specific act to be done or 
forborne, within the local limits of its 
ordinary original civil jurisdiction, by any 
person holding a public office, whether of 
a permanent or a temporary nature, or by 
any corporation or inferior Court of Judi- 
cature : provided the conditions laid down 
in Provisos (a) to (e) are fulfilled. Section 
60, Specific Relief Act in’ovides that 
neither the High Court nor any Judge, 
thereof shall thereafter issue any writ of 
mandamus. The effect of those provisions 
is to take away the jurisdiction of the 
High Courts of Judicature of Calcutta, 

48 . (’05) 29 Bom. 480, Balvant Ramohandra v. 
Secretary of State. 

49 . (’18) 6 A.I.R. 1918 Bom. 188 : 42 Bom. 638 : 
47 I. C, 681 (F.B.), Narasagounda v. Ohawa- 
gounda. 


Madras and Bombay to issue the high pre- 
rogative writ of mandamus and to enact 
the relevant provisions in chap. Vlll, 
Specific Relief Act commencing with S. 45 
of the Act. It is not necessary for me at 
this stage to go into the question whether 
any provisions of the high prerogative writ 
of prohibition were also enacted in S. 45, 
Specific Relief Act by the Indian Legis- 
lature, and if so, how far the jurisdiction 
of the High Courts of Judicature at Calcutta, 
Madras and Bombay to issue the high pre- 
rogative writ of prohibition was taken away 
by the enactment of such provisions in S. 45, 
Specific Relief Act. Suffice it to say 
that the provisions enacted in chap. VIII,! 
Specific Relief Act do take away 'the| 
jurisdiction of the High Courts of Judi- 
cature at Calcutta, Madras and Bombay to 
issue the high prerogative writ of manda- 
mus which they enjoyed prior to the enact- 
ment of chap, viii, Specific Relief Act,! 
and that the power to issue orders of 
the nature which used hithertofore to be 
passed by the High Courts of Judicature 
at Calcutta, Madras and Bombay exercising 
their jurisdiction to issue high prerogative 
writs of mandamus and prohibition (the 
latter to the extent they are incorporated 
in s. 45, Specific Relief Act) are now to be 
found within the four corners of S. 46, 
Specific Relief Act. The question which has 
got to be considered, therefore, is whether 
“any law for the time being in force" under 
which the doing or forbearing of the act 
complained of by an applicant is clearly in- 
cumbent on , a public officer in his public 
character under the terms of Proviso (b) to 
s. 45, Specific Relief Act, is the statute law or 
an enactment of the Legislature as contended 
by the Advocate-General or “Royal Charter, 
Statute Law, or Common Law" as con- 
tended by Mr. Taraporewalla. Even though 
the two oases cited by the Advocate-General 
in this behalf, viz., 39 Bom. L. R. 18** and 
41 Bom. ii. R. 911,*® appear on a literal read- 
ing of the observations relied upon by him 
to support his contention that before an 
oi'der could be mode against the public 
officer under s. 46, Specific Relief Act, it 
must be shown that the duty towards an 
applicant has been imposed upon him by 
the statute so that he could be chai^fed 
thereon and that what is or is not clearly 
incumbent must be determined by reference 
to the provisions of the statute or regula- 
tions under which the act complained of 
should have been done or forborne, 1 ac- 
cept the argument of Mr. Taraporewalla 
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that the observations in those two eases 
should be read with regard to the facts of 
those particular cases. 

In the case before their Lordships of the 
Privy Council in 39 Bom. L. R. 18,^* the 
question whether it was clearly incumbent 
upon the public officer, viz., the Commis- 
sioner of Income-tax, Bombay, to do a 
particular act, had come up for decision with 
reference to the provisions of the Income- 
tax Act, 11 [xi] of 1922. In the case before 
B. J. Wadia J., in 41 Bom. L. R. 911,^® also 
the question whether it was incumbent 
upon the public officer, viz., the Municipal 
Commissioner of Bombay, to forbear from 
doing the acts complained of, had come up 
for decision with reference to the provisions 
of the City of Bombay Municipal Act. I am, 
therefore, of opinion that the observations 
contained in those two cases which have 
been called upon by the Advocate-General 
should be read with reference to the facts of 
those particular cases and should not be ex- 
tended beyond what was warranted thereby. 
I do not think that in making those obser- 
vations their Lordships of the Privy Council 
or B. J. Wadia J., intended to lay down 
that the expression “ any law for the time 
being in force ” was to be limited in its 
construction to the statute or the enactment 
of the Indian Legislature as the only laws 
laying down the duties to be performed by 
such public officers in their public character. 
It may also be remembered in this con- 
nection that, as in this case, the public 
officer against whom an order is sought 
may not be the creature of any particular 
statute, with the result that one cannot find 
in the body of any statute or enactment any 
duty laid down upon him as such. If that 
were so, even though the public officer act- 
ing in his public character might be guilty 
of any act which would not be justified or 
authorized by any law for the time being 
in force, the Courts would have no Jurisdic- 
tion to make an order against such public 
officer under s. 46, Specific Relief Act. That 
could certainly not be intended by the 
Legislature in the enactment of the provi- 
sions of Proviso (b) to s. 45, Specific Relief 
Act. I am, therefore, of opinion that the 
expression “ any law for the time being in 
force used in Proviso (b) to s. 45, Specific 
Relief Act, should be read as “Royal Char- 
ter, Statute or Common Law” as known in 
England, i.e., not only the statute or the 
enactments of Indian Legislature but also 
the common law of the land which is being 
administered by the Courts in British India. 
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If the expression “ any law for the time 
being in force” used in Proviso (b) to S. 45, 
Specific Relief Act, is to be read in the man- 
ner aforesaid, let us consider what are the 
provisions of common law that have got to 
be followed in this connection. It is one of 
the cardinal principles of British jurispru- 
dence that no person shaU be deprived of 
his property except by authority of law, a 
principle which I have already stated before, 
finds its statutory recognition in S. 299 (l). 
Government of India Act, 1935. That is the 
principle which would be enforced by Courts 
in British India as a part of the common 
law to be administered by them in the 
course of the administration of Justice, and 
would be equally applicable to private in- 
dividuals as to public officers acting in their 
public character. If a public officer acting 
in his public character acted contrary to 
that principle of law, it would be certainly 
open to the Courts to direct him to forbear 
from doing any act contrary thereto, it be- 
ing under that law for the time being in 
force clearly incumbent on the public officer 
acting in his public character to forbear 
from doing an act contrary to that well- 
recognized principle of common law. Apart, 
however, from this argument of Mr. Tara- 
porewalla, we have the statutory recognition 
of this principle in S. 299 (1). Government 
of India Act; and even if a restricted inter- 
pretation of the expression “any law for the 
time being in force” used in Proviso (b) to 
S. 45, Specific Relief Act, be adopted as con. 
tended by the Advocate-General, we have 
in S. 299 (1), Government of India Act, laid 
down a statutory duty on private citizens 
as well as public officers acting in their 
public character to forbear from doing acts 
which would be contrary to the provisions 
of that section. It would be clearly incum- 
bent under the terms of that section upon 
a private citizen as well as a public officer 
acting in bis public character to forbear 
from doing an act which would deprive a 
subject of his rights of property except 
under the authority of law ; and if a public 
officer acting in his public character issued 
an order which would not constitute any 
authority in law for depriving a subject of 
his rights to property or was illegal, void 
and inoperative in law, the Court would 
have jurisdiction to issue an order directing 
such public officer to forbear from acting 
upon such order. I am, therefore, of opinion 
that on either construction of the expression 
“any law for the time being in force” used 
in Proviso (b) to S. 45, Specific Relief Act, it 
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is clearly incumbent on the respondent here, 
in to forbear from doing the acts prayed 
for in prayer (a) of the petition, viz,, from 
enforcing and/or executing the said requisi- 
tion order dated I6th February 1945, and/or 
from enforcing delivery of possession of the 
said premises as directed by the said re- 
quisition order and/or from taking any other 
steps or proceedings under or in respect of 
the order, the order being illegal, void and 
inoi^erative in law by reason of the circum- 
stances hereinbefore referred to. 

The further objection urged by the Ad- * 
vocate-General is equally untenable. The 
petitioners are not in this petition asking for 
any declaration that the enactment of S. 2 
(2) (xxiv), Defence of India Act, and E. 76A, 
Defence of India Rules, is ultra vires the 
Central Legislature, or that the requisition 
order dated 16th February 1945, is illegal, void 
and inoperative in law. They are only seek- 
ing to obtain an order against the respondent 
herein who is a public officer acting in his 
public character and on whom it is clearly 
incumbent under the law for the time being 
in force to forbear from doing an act con- 
trary either to the principles of British 
jurisprudence or contrary to the statutory 
provisions of s. 299 (l), Government of India 
Act, directing him to forbear from doing 
the various acts mentioned in prayer (a) of 
the petition. No doubt the relief mentioned 
in prayer (a) of the petition is based on the 
contentions that the enactment of S. 2 (2) 
(xxiv)^ Dafen3e of India Act and R. 76A, 
Defence of India Rules, is uUi'a vires the 
Central Legislature and the requisition order 
dated 16th February 1945, is illegal, void 
and inoperative in law. These are, however, 
the grounds for the relief which is prayed 
for by the petitioners against the respondent 
in prayer (a) of their petition. The substan- 
tive relief which the petitioners are asking 
for against the respondent under the terms of 
prayer (a) of the petition would be competent 
to them to obtain only if they substantiate 
those grounds. But it is not necessary for 
them to ask for a declaration to that effect 
in order to obtain such relief. As has been 

I 

laid down by our Appeal Court in 29 Bom. 
480'*® and by the Full Bench of our Court in 
42 Bom 638,^^ it would be open to the peti- 
tioners to treat the enactment of s. 2 (2) 
(xxiv), Defence of India Act and R. 76A, 
Defence of India Rules, which I have al- 
ready held to be ultra vires the Central 
Legislature as void and a mere nullity and 
to treat the requisition order dated 16th 
Februai'y 1945, which also I have already 


held to be illegal, void and inoperative in 
law, as void and a mere nullity: and no suit 
or proceedings to have the same declared 
void or to set them aside would be neces-l 
sary to be taken by the petitioners before! 
they would be entitled to the relief prayedi 
for by them in prayer (a) of their petition. 

The Advocate- General also argued in this 
connection that proviso (b) to S. 45, Specific 
Relief Act, was based on the assumption 
that the statute under which it was clearly 
incumbent on the public officer acting in hi 
public character to do or forbear from doing 
any specific act was a valid statute and no 
argument could be urged, as was done in 
this case, that such statute was invalid. He, 
therefore, urged that the argument which! 
had been addressed by Mr. Tarax)orewalla 
that the enactment of S. 2 (2) (xxiv), Defence 
of India Act, and R. 75A, Defence of India 
Rules, with respect to requisition of immov- 
able property was ultra vires the Central 
Legislature was not available to him in these 
proceedings under S. 46. Specific Relief Act. 

I am unable to accept this contention of the| 
Advocate- General. The acceptance 6f that 
contention would mean that the Court might 
have jurisdiction to issue an order under 
S. 45, Specific Belief Act, against the public 
officer if he is contravening any provisioxis 
of that particular statute, but would have 
no jurisdiction to issue any such order in the 
event of the public officer doing an act under 
a statute which might itself be invalid and 
would, therefore, confer upon the public offi- 
cer no authority whatever in law to do the 
specific act or forbear from doing the same, 
a result which could never be within the 
contemplation of the Legislature. If the 
Court came to the conclusion that what the 
public officer was doing was certainly not 
warranted by any valid provisions of law, 
the Court would certainly have jurisdiction 
to issue an order against the public officer 
asking him to do or forbear from doing any 
specific act which it would be clearly incum- 
bent on that public officer in his public 
character, under the law for the -time being 
in force, viz., the general law of the land, 
or the provisions of the common law in that 
behalf. Apart from the above considerations, 
there is also a further consideration which 
obtains in this particular case. As I have 
already held the requisition order dated 16 th 
February 1945, is illegal, void and inopera- 
tive in law as contravening the provisions 
of s. 16, Defence of India Act. If that were 
so, it would be clearly incumbent on the 
respondent who is a public officer acting in 
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his public character in the matter of the 
requisition order not to exercise the power 
which is vested in him by the notification of 
the Government of India, Defence Co- 
ordination Department, No. 133 g/or/i/ 42, 
dated 25th April 1942, issued under S. 2 (4), 
Defence of India Act, in the manner he has 
purported to do. This will surely bring the 
action of the respondent within the four 
corners of Proviso (b) to s. 45, Specific Relief 
Act, even if contrary to what I have held 
above the contention of the Advocate. General 
in the matter of the construction of the 
expression “any law for the time being in 
force” were correct. I am, therefore, of opinion 
that the objection of the Advocate-General 
as to the maintainability of this petition 
against the respondent herein based on his 
contentions on the construction of Proviso (b) 
to s. 45, Specific Relief Act, fails. 

The Advocate-General further contended 
that the petitioners herein could not main- 
tain this petition against the respondent 
because the provisions of Proviso (d) to 
S. 45, Specific Relief Act, were not fulfilled. 
He contended that the petitioners had other 
specific and adequate legal remedy in that 
they could file a suit against the Govern- 
ment of India for a declaration that the 
enactment of s. 2 (2) (xxiv). Defence of India 
Act and R. 75A, Defence of India Rules, was 
ultra vires the Central Legislature and 
obtain the relief which they are asking for 
in prayer (a) of their petition and that, there- 
fore, it could not be said that there are no 
other specific and adequate legal remedies. 
I have only got to observe in this behalf 
that even though that legal remedy, viz,, 
the institution of a suit for such declaration 
against the Governnlent of India might be 
available to the petitioners, the same, how- 
ever, could not be an adequate legal remedy 
available to them, for the simple reason 
that before any such suit could be instituted 
by the petitioners against the Government 
of India the requisite notice in writing would 
have to be given by the petitioners to the 
Secretary to the Government of India 
under the provisions of s. 80 , Civil P. C., 
1908, and before any such suit could be in- 
stituted after the expiration of two months 
next after such notice in writing had been 
given to the Secretary to the Government of 
India the mischief which was sought to be pre- 
vented, viz., the execution of the requisition 
order which was illegal, void and inopera- 
tive in law, might be done by or at the 
instance of the respondent herein. It could 
not under the circumstances be contended 


that the petitioners had other specific and 
adequate legal remedy and that they were 
not entitled to maintain this petition by| 
reason of the provisions of Proviso (d) to 
S. 45, Specific Relief Act. I am fortified in 
this conclusion of mine also by the observa- 
tions in the passage in Halsbury’s Laws of 
England, Hailsham Edition, vol. ix, p. 744 , 

para. 1269, which I have quoted above, where 
it is stated 

‘‘and it may issue in cases where, although there 
is an alternative legal remedy, yet such mode of 
redress is less convenient, benedcial and eSectual.’* 

There are also observations of Bowen L. J. 

to the same effect in (1884) 12 Q. B. D. 4G1^® 
(p.^ 468) : 

“A writ of mandamus, as everybody knows, is a 
high prerogative writ, invented for the purpose of 
supplying defects of justice. By Magna Charta the 
Crown is bound neither to deny justice to anybody, 
nor to delay anybody in obtaining justice. If, there- 
fore, there is no other means of obtaining justice, 
the writ of ma7ida77tus is granted to enable justice 
to be done. The proceeding, however, by 77iandamus, 
is most cumbrous and most expensive ; and from 
time immemorial accordingly the Courts have never 
granted a writ of mandamus when there was an- 
other more convenient, or feasible remedy within 
the reach of the subject.” 

There is also a decision of the Madras High 

Court in 40 Mad. 125,®^ in which Kumar- 

swami Sastriyar J., observed (p. 165) : 

“As regards the contention that Mr. Natesanhas 
got other adequate legal remedy, I find it difficult 
to see what other adequate legal remedy he has. 
It is well settled by a series of decisions that where 
a corporation or public body has a statutory duty 
of a public nature towards another person a man- 
da7nus will lie to compel its performance at the 
suit of any person aggrieved by the refusal to per- 
form the duty unless there is another remedy 
‘equally convenient, speedy, beneficial and effec- 
tual’ as the mandamus and that by remedy is 
meant not a remedy by act of the party but rem6~ 
dium juris or some specific legal remedy for a 
legal right. I need only refer to (1861) 30 L.J.Q.B. 
271,62 (1812) 15 East 11763 at p. 136, (1899) 2 
Q. B. 632,64 (1871) 6 Q. B. 411,65 (1892) 1 Q. B. 
42666 and (1884) 12 Q. B. D. 46150.” 

Greaves J., in 48 cal. 916,®^ also observed 

( p. 924) : 

50. (1884) 12 Q. B. D. 461 : 53 L.J.Q.B. 229 ; 51 
L. T. 46 : 32 W. R. 543, In re Nathan. 

51. (’18) 5 A.I.R. 1918 Mad. 763 : 40 Mad. 125 : 
38 I.C. 847 (F.B.), In the matter of G.A. Natesan 
and E. 6. Bamanathan. 

52. (1861) 30 L. J. Q. B. 271 : 6 L. T. 289, In 
re Barlow. 

53 . (1812) 15 East 117, The King v. The Archbi- 
shop of Canterbury and the Bishop of London. 

54 . (1899) 2 Q. B. 632 : 68 L. J. Q. B. 945 : 81 
L. T. 659, Reg. v. Leicester Guardians. 

55. (1871) 6 Q. B. 411 ; 24 L. T. 387, The Queen 
V. Price. 

56 . (1892) 1 Q. B. 426 : 61 L. J. M. C. 141 : 66 
L. T. 289 : 40 W. R. 478, The Queen v. Thomas. 

57 . (’21) 8 A.I.R. 1921 Cal. 169 : 48 Cal. 916 : 66 
I.C. 600, Maniok Chand Mahata y. Corporation 
of Calcutta. 
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“With regard to the second point I think 'speci- 
fic and adequate remedy’ in sub s. (d) of S. 45, 
Specific Relief Act, refers not to a general right of 
suit which must unless expressly barred, always 
exist, but to some specific remedy expressly given 
by a particular Act.” 

Though one may not go to the length of 
accepting these observations of Greaves J., 
in their entirety, there is no doubt that he 
considered a general right of suit as not 
within the meaning of the specific and ade- 
quate remedy mentioned in proviso (d) to 
s. 45, Specific Relief Act. The observations 
in the various cases which I have referred 
go to show that the specific and adequate 
remedy referred to in proviso (d) to S. 45, 
Specific Relief Act. should be equally con- 
venient, speedy, beneficial and effectual, and 
if no such specific and adequate legal re- 
medy did exist, it will be open to an appli- 
cant to file a petition for obtaining an order 
under S. 45, Specific Relief Act. I am, 
therefore, of opinion that this contention of 
the Advocate-General based on the con- 
struction of proviso (d) to S. 45, Specific 
Relief Act, also fails. The Advocate-General 
further contended that the granting of 
p)rayer (a) of this petition would mean that 
the High Court would make an order bind- 
ing on the Central Government in the 
matter of the requisition order dated 16th 
February 1945. He urged that the respon- 
dent herein was exercising the powers which 
had been vested by the Central Government 
in him under the terms of the Notification 
of the Government of India, Defence Co- 
ordination Department, No. 1336/or/1/42 
dated 25th April 1942, that in the matter of 
the making of the said requisition order he 
was acting as the agent or servant of the 
Central Government, that if the Court pas- 
sed an order as prayed for by the petitioners 
against the respondent, it would be making 
an order which would be binding on the 
Central Government and that, therefore, the 
petition was barred under the provisions of 
Proviso (f) to S. 45, Specific Relief Act. 

Mr. Taraporewalla, on the other hand, 
contended that the Central Government 
were not parties to this petition, that in 
exercising the powers which bad been vested 
in him under the notification of the Govern- 
ment of India, Co-ordination Department, 
NO. 1336/or/i/42 dated 25th April 1942, the 
respondent was not acting as an agent of 
the Government but was exercising the 
authority which had been delegated by the 
Government to him under S. 2 (4), DeWce 
of India Act, that even assuming that the 
respondent was the agent of the Govern- 


ment in the matter of the making of that 
requisition order, merely because the res- 
pondent was acting in the matter of the 
making of that requisition order dated 16th 
February 1945, as the agent of the Central 
Government, the Court was not deprived of 
its jurisdiction to pass an order under S. 45, 
Specific Relief Act, against him because even 
as the agent of the Central Government, 
apart from the duty which he owed to the 
Central Government, he also owed duties 
to the petitioners to forbear from doing any 
act contrary to the principles of common 
law or contrary to the provisions of sec- 
tion 229 (i), Government of India Act, and 
that even though the Court could not pass 
any order against the Crown, the Court had 
jurisdiction to pass an order against the public 
officer who was acting as the agent of the 
Central Government in the issue' of the re- 
quisition order dated 16th February 1945, 
which was complained of in the petition. 
The Government of India is not made a 
party to this petition, and whatever orderj 
be passed by the Court against the respon- 
dent herein would not be as such binding on 
the Central Government. As a matter of 
fact the Court here would not be passing 
any order against the Central Government^ 
as the Central Government is not a i)arty 
to this petition. The respondent in this case] 
is not acting as the agent of the Govern- 
ment. He has delegated to him under S. 2 (4), 
Defence of India Act, and by the notidcation 
of the Government of India, Defence Co- 
ordination Department, no. l836/oR/l/42i 
dated 25th April 1942, certain powers speci-' 
fiod in the notification which are purported 
to be exercised by him not as an agent of 
the Government but os a public officer em- 
powered in that behalf by the Governmeni 
Assuming, however, that he was not exer- 
cising such delegated authority but was in 
the exercise of the powers which ho pur- 
ported to do merely os an agent of the 
Government, is his position such that he is| 
exempt from the jurisdiction of the Court to 
issue an order against him under S. 46, 
Specific Relief Act? As has been observed 
by their Lordships of the Privy Council in 

39 Bom. L. R. 18** (page 31) : 

"tho doctrine is well established by that dodaon 
and by tho case therein mentioned but is even 
more fully expounded in (1872) 7 Q. B. 887.4® 
The principle is that the Court cannot claim 
even in appearance to oommaud tho Crown, and 
where an obligation is oast upon the prinoipal the 
Court cannot enforce it against the servant mere^ 
as such. Before mandaf»t<x can issue to a pubUo 
servant it must, therefore, bo shown that a duty 
towards the applicant has been imposed upon the 
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public servant by statute so that he can be charged 
thereon, and independently of any duty which as 
servant he may owe to the Crown, his principal.” 

If, as I have already held, the respondent 
herein independently of any duty which he 
owed to the Central Government as his 
principal, also owed a duty to the peti- 
tioners by reason of the principles of com- 
mon law or by reason of the provisions of 
S. 299 (l), Government of India Act, any 
breach of such duty would give the peti- 
tioners a cause of action against the respon- 
dent herein and the petitioners would be 
entitled to sustain a petition for an order 
against the respondent under S. 45, Specific 
Relief Act. It may be that by reason of the 
respondent herein acting as the agent of the 
Central Government and by reason of the 
conclusion of the Court that the enactment 
of S. 2 (2) (xxiv), Defence of India Act and 
R. 75A, Defence of India Rules, is ultra vires 
the Central Legislature being the foundation 
for making the requisite order against the 
respondent herein, the Central Government 
might respect the decision of the Court 
within the meaning of the observations of 
Lord Reading in (1916) 1 K.B. 595®** (p. 610): 

“The second ground proceeds upon the assump- 
tion that if the Court were to pronounce a judg- 
ment of ouster in this case we should be making 
an order upon the Sovereign. If that were the true 
view of such a judgment I should, of course, agree, 
as this Court could not make an order upon the 
Sovereign. To use the words of Cockburn C. J, in 
(1872) 7 Q. B, 387^5 p, 394 *^e must start 
with this unquestionable principle, that when a 
duty has to be performed (if I may use that ex- 
pression) by the Crown ; this Court cannot 
claim even in appearance to have any power to 
command the Grown the thing is out of the 
question. Over the Sovereign we can have no 
power.’ But a judgment against the respondents 
would haVe effect against them only ; it would be 
.an order upon the subject, not upon the Crown. It 
is then argued that this Court would be powerless 
to enforce a judgment of ouster in this case, that 
we could not order the Clerk to the Privy Council, 
who is the servant of the King, to remove the 
names from the roll of Privy Councillors, neither 
could we prevent the immediate reinstatement of 
the names if the King thought fit to alter it. It is 
sufficient for the present purpose to say that a 
judgment pronounced in favour of the relator 
would not involve the making by this Court of an 
order upon the Clerk, neither would this Court be 
powerless to enforce the judgment if it were dis- 
obeyed by those against whom it was made. 
Although it may be interesting and useful for the 
purpose of testing the propositions under consider- 
ation to assume the difficulties suggested by the 
Attorney-General, none of them would in truth 
occur. This is the King’s Court ; we sit here to 
administer justice and to interpret the laws of the 
realm in the King’s name. It is respectful and 
proper to assume that once the law is declared by 

58. (1916) 1 K.B. 595 : 85 L.J.K.B. 630 : 114 L.T, 
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a competent judicial authority it will be followed 
by the Crown.” 

These observations of Lord Reading were 
quoted with approval by Greaves J. in 48 
Cal. 916.®^ I may also in this connection 
refer to a decision of the Madras High Court 
in A.I.R. 1927 Mad. 22®^ and the observations 
therein at p. 33, col. 1 : 

“Mr. Eangaswami Aiyangar argued that even 
though the order in this case may only be directed 
to the Commissioner restraining him from holding 
the election on a particular date, since the Govern- 
ment has fixed the date, any such order restrain- 
ing him must be regarded as an order binding on 
the Government and, therefore, not capable ol being 
passed by the Court. The expression ‘binding on 
the Government’ is a somewhat curious expression. 
It is not quite clear that by that expression the 
Legislature intended anything more than merely 
orders passed against the Government, following 
in that respect the English law. When we speak 
of an order being passed binding on a person, it 
can oniy be because he was a party to the order or 
else is so otherwise circumstanced as to have obli* 
gation cast on him by reason of the order to carry 
it out. When an order does not purport to be 
against a party and cannot of its own force oblige 
any party to do any act or to refrain from doing 
any act, it cannot be said that the order is binding 
on such party. So understood, it seems to me, that 
any order that the Court may pass restraining the 
respondent from holding an election on a parti- 
cular date cannot be said to be binding on the 
Government ; because the Government are under 
no obligation by reason of the order to do anything 
or to omit to do anything. If, however, any other 
construction of the expression should be adopted, 
it will result in the Court being unable in most 
matters to make any order against any public ser- 
vant of Government who may also be under statu- 
tory obligations towards the public as in this case 
to conduct himself in a particular manner. The 
order, if and when made, will only be against the 
Commissioner requiring him to do an act or re- 
frain from doing an act and it is impossible to see 
that such an order can be regarded as an order 
binding on the Government, except in the sense 
that the Government may have no power to direct 
the Commissioner to the contrary.” 

I adopt the reasoBing of the learned Judges 
of the Madras High Court in this decision. 
As I have already held the respondent in 
this case owed a duty to the petitioners laid 
down upon him by the principles of common 
law or by the provisions of s. 299 (l), Gov- 
ernment of India Act, to forbear from doing 
the acts mentioned in prayer (a) of the peti- 
tion apart from whatever duty he owed to 
his principal the Government of India. To 
the same effect is the passage from Hals- 
bury’s Laws of England, vol. is, p. 762, in 
para. 1293 : 

‘‘Where, however. Government officials have 
been constituted agents for carrying out particular 
duties in relation to subjects, whether by royal 
charter, statute, or common law, so that they are 
under a legal obligation towards such subjects, 

59. (’27) 14 A.I.R. 1927 Mad. 22 ; 99 I.C. 18, 
Ekambara v. Madras Corporation. v 
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a writ of mandamus will lie for the enforcement 
of such duties.” 

The Advocate-General also in this connec- 
tion drew my attention to the fact that ac- 
cording to the terms of S. 45, Specific Relief 
Act, the procedure by way of making an 
order under that section was available only 
against persons holding a public office, whe- 
ther of a permanent or a temporary nature, 
or any corporation or inferior Court of Judi- 
cature. He urged if that was so, the Secre- 
tary of State, the Central Government, the 
Crown Representative, or any Provincial 
Government, which have been mentioned in 
cl. (f) of s. 45, Specific Relief Act, would 
certainly not be parties to such proceedings 
and no order passed by the Court under 
S. 45, Specific Relief Act, would, if the con- 
tention of Mr. Taraporewalla was correct, 
be ever binding on them because they were 
certainly not to be parties to the proceed- 
ings. The enactment of Proviso (f) to S. 45, 
Specific Relief Act, would thus, the Advocate- 
General submitted, be absolutely nugatory. 

I do not, however, accept this contention of 
the Advocate-General. Proviso (f) to S. 45, 
Specific Relief Act, is enacted to meet those 
cases where the party against whom an 
order under S. 45, Specific Relief Act, is 
sought was merely acting as the agent of 
the Secretary of State, the Central Govern- 
ment, the Crown Representative, or any 
Provincial Government, and besides owing 
his duty to the principal, owed no duty 
whatever to the subject. In those cases 
where, apart from such agent owing a duty 
to his principal, he also owed a duty to the 
subject within the meaning of the observa- 
tions of their Lordships of the Privy Coun- 
cil in 39 Bom. L. B. 18** at p. 31, the Court 
would certainly have jurisdiction to issue an 
order against him under S. 45, Specific Re- 
lief Act, having regard to the observations 
which I have quoted above from the deci- 
sions in (1918) 1 K. B. 695,^® 48 Cal. 916” and 
A. I. R. 1927 Mad. 22.” 

I am, therefore, of opinion that it is com- 
petent to the petitioners, under the autho- 
rities wffiich I have hereinbefore cited, to 
maintain a petition against the respondent 
and it is impossible to hold under the cir- 
cumstances of the present case that in pass- 
ing an order against the respondent herein 
the Court would be making an order binding 
on the Central Government, which would 
come within the mischief of proviso (f) to 
s. 46, Specific Relief Act. It may be noted 
in this connection that neither the Central 
Government made any application before 


me to be made parties to this petition nor 
did I order this petition and the rule nisi 
which I granted against the respondent 
herein to be served on the Central Govern- 
ment in exercise of my discretion under 
R. 684, High Court Rules. I am, therefore, 
of opinion that this contention of the Ad- 
vocate-General based on the construction of 


Proviso (f) to S. 45, Sx)ecific Relief Act, also 
fails. The Advocate-General lastly contended 
that the granting of an order as prayed for 
by the petitioners in prayer (a) of the peti- 
tion would also contravene the provisions 
of Proviso (g) to s. 46, Specific Relief Act, 
which says that the High Court shall not 
be deemed to be authorised to make any 
order on any other servant of the Crown, 
as such, merely to enforce the satisfaction 
of a claim upon the Crown. I am. however, 
unable to appreciate this contention of the 
Advocate-General. There is no claim made 
by the petitioners herein against the Crown, 
nor are any proceedings taken by them for 
enforcing the satisfaction of a claim upon 
the Crown. The proceedings which they are 
taking by this petition are, therefore, not to 
enforce the satisfaction of a claim upon the 
Crown in the sense in which those words 


are used in Proviso (g) to S. 46, Specific 
Relief Act. This position has been considered 
in Halsbury’s Laws of England, Hailsham 
Edition, vol. ix, p. 761, para. 1293; 

"As no Conrt oan compel the Sovereign to per- 
form any duty, no writ of mandamus wUl lie to 
the Grown. Where it is sought to establish a right 
against the Crown the appropriate procedure is by 
way of petition of right." 

As was observed by Blackburn J. in (1872) 

7 Q. B. 887“ (p. 398) : 

“The general principle, not merely applicable to 
mandamus but running through all the law, Is, * 
that where an obligation is oast upon the principal 
and not upon the servant, we cannot enforce It 
against the servant as long as he is merely acting 
ns servant. To take a familiar instance, if a man- 
damus were applied for against the secretary of a 
railway company to do something, it would not ba 
granted, merely because the railway company his 
masters had an obligation to perform the duty, 
and it makes no difference that the master, or the 
principal, or the sovereign is only suable by peti- 
tion of right, or perhaps not at all. There is the 
familiar cose of the surveyor of highways who is 
the servant of the inhabitants of Uie parish; the 
inhabitants of the parish cannot be sued, because 
they are not a body corporate, but the surveyor of 
the highways is not to be responsible for the non* 
performanoo of their duties, or the negligence of 
their servants, though he is the person who acts 

for them. The same principle applies to maaduiHiw, 

if the duty is by statute, thougn perhaps ‘duty* ia 
hardly the word to employ with regard to Her 
Majesty; where the int^tion of the Legislature 
shews that Her Majesty should be advised to do a 
thing, and whore the obligation, it 1 may use the 
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word, is cast upon the servants of Her Majesty so 
to advise, we cannot enforce that obligation against 
the servants by mandamus merely because the 
sovereign happens to be the principal.” 

The observatione of their Lordships of the 
Privy Council in 39 Bom, L. R, 18^ are also 
to the same effect (p. 31) : 

“But in any case cl. (g) in S. 45, Specific Relief 
Act, does not mean that orders can be made to 
enforce the satisfaction of a claim upon the Crown 
provided that the Court acts with some additional 
motive or has some further intention. The words 
of the clause have been taken verbatim from a 
well-known judgment on mandamus, the judgment 
of Coleridge J. in (1838) 6 Dowl 776®o at p. 792: 
‘But, against the servants of the Crown, as 
such, and merely to enforce the satisfaction of 
claims upon the Crown, it is an established rule 
that a mandamus will not lie. I call this an 
established rule, and I believe it has never been 
broken in upon.* The doctrine is well illustrated 
by that decision and by the cases therein men- 
tioned, but is even more fully expounded in 
(1872) 7 Q. B. 387.45 The principle is that the 
Court cannot claim even in appearance to com- 
mand the Crown, and where an obligation is cast 
upon the principal ‘the Court cannot enforce it 
against the servant merely as such. Before man- 
damus can issue to a public servant it must, there- 
fore, be shown that a duty towards the applicant 
has been imposed upon the' public servant by 
statute BO that he can be charged thereon, and 
independently of any duty which as servant he 
may owe to the Crown, his principal.** 

If one has regard also to the cases which 
have been noted in footnote (d) appended 
to the passage from Halsbury’s Laws of 
England, which I have above referred to, 
one finds that they were all cases where 
though the public servants were ostensibly 
proceeded against, the object of the pursuers 
was to reach the funds or property which 
had gone into the hands of the Crown and 
that the motive of the pursuers was, through 
the public servants who were proceeded 
against ostensibly, to reach such funds or 
property in the hands of the Grown. There 
is also another passage in Halsbury’s Laws 
of England, Hailsham Edition, VoL 9, p. 752, 
para. 1281, which may be noted in this 
connection : 

“A mandamus will issue to Government officials 
in their capacity as public officers exercising exe- 
cutive duties which affect the rights of private 
persons.** 

That is really the genesis of the principle 
which has been enunciated in Proviso (g) to 
S. 45, Specific Relief Act. If the object of 
these proceedings started by the petitioners 
in this petition was to obtain ah order on 
the respondent as a public officer and ser- 
vant of the Crown, merely to enforce satis- 
faction of a claim upon the Crown, within 
the meaning of the expression I have ad- 

60. (1838) 6 Dowl 776, In re Baron de Bode. 
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opted above, then certainly it would not be 
open to the petitioners to maintain this 
petition. I may repeat here what I have 
stated erstwhile that the respondent in the 
present case is not acting merely as a ser- 
vant of the Crown, Though he happens to 
be a public officer in the employ of the 
Government, he is not acting as the agent 
of the Government in the matter of the 
exercise of the powers which have been 
delegated to him by the Government under 
the provisions of S. 2 (4), Defence of India 
Act, and the notification of the Government 
of India, Defence Co-ordination Department, 
No. 1338/OR/1/42 dated 25th April 1942. I- 
am, therefore, of opinion that this contention 
of the Advocate-General based on the cons- 
truction of the provisions of Proviso (f) to 
S. 45, Specific Relief Act, also fails. I, there- 
fore, hold that in view of my findings that 
the enactment of s. 2 (2) (xxiv), Defence of 
-India Act, and R. 75A, Defence of India 
Rules, with respect to the requisition of im- 
movable property without a public notifica- 
tion by the Governor-General under s, 104 , 
Government of India Act, is ultra vires the 
Central Legislature and that in any event 
the requisition order dated 16th February 
1945, is illegal, void and inoperative in law 
as contravening the provisions of s. 15, 
Defence of India Act, the petitioners are 
entitled to maintain this petition to obtain 
the order prayed for by them in prayer (a) 
of their petition under S. 45, Specific Relief 
Act. 

In the result, I do order and direct the 
respondent to'forbear from enforcing and/ 
or executing the said requisition order dated 
16th February 1945, and/or enforcing deli- 
very of possession of the said premises, viz. 
the premises of the Kokwah Chinese Res- 
taurant including the landlord’s fittings and 
fixtures therein, as directed by the requisi- 
tion order and/or from taking any other 
steps or proceedings under or in respect of 
the order as prayed for in prayer (a) of the 
petition. 

As regards the costs of the petition, the 
respondent has failed in all the contentions 
which have been urged on his behalf, except 
the one whether the requisition order was 
illegal, void and inoperative in law by 
reason of the respondent having no juris- 
diction, power or authority to issue the 
same under the provisions of R. 75A, Defence 
of India Rules. The arguments on that 
point, however, have not taken any consi- 
derable time before me and I see no reason 
to deprive the petitioners of their costs of 
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this petition merely because they have failed 
only in that contention of theirs. I, there- 
fore, order that the resi^ondent do y&y the 
petitioners’ costa of this petition taxed on 
a long cause scale. Two counsel allowed. 
There will, therefore, be an order in terms 
of prayer (a) of the petition. The respon- 
dent will pay the costs of this 

petition taxed on a long cause scale. Two 
counsel allowed. 

Per Curiam. The Advocate-General asks 

for a certificate under s. 205 (l), Govern- 
ment of India Act, that the case involves a 
substantial question of law as to the inter- 
pretation of the Government of India Act. 
I accordingly grant that certificate. 

G.n./d.h. Petition allowed. 


assertion of ownership was not merely untenabre- 
but known to be false and inconsistent with his 
conduct I 16 Bona. 692 and (*32) 19 A. I. R. 193^ 
Bom. 613 Approved \ Observations to the contrary 
in (’33) 20 A. I. R. 1933 Bom. 123 and (*39) 26 
A. I. R. 1939 Bom. 149, Not approved, 

[P 270 C 11 

(b) Easements Act (1882), Ss. 4 and 15 — 
Prescriptive easement and ownership by ad- 
verse possession — Distinction. 

Prescriptive easement, as opposed to easement 
by grant, is always hostile. It is in fact an assertion 
of a hostile claim of certain rights over another 
man’s property and ns such it resembles in some 
respects the claim to ownership by adverse posses- 
sion of property. Both are of hostile origin and 
are. therefore, prescriptive rights obtained by ad- 
verse enjoyment for a certain period, the difference 
being that while in the case of adverse possc^on 
the possessor must assert his own ownership, in 
the oase of easement he must assert limited rights 
of user on a property and ncknowlege its owner- 
cViSrt in nnA else. [P 270 0 11 
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FULL BENCH 

Divatia, Sen and Weston JJ. 

Baychand V anmalidas 

v. 

Maneklal M ansukhhhai. 

Second Appeal No. 365 of 1943, Decided on 30th 
August 1945, from decision ofjFirst Class Sub- Judge, 
with appellate powers, Abmedabad, in Appeal 
No. 140 of 1941. 

•(a) Easements Act (1882), Ss. 4 and 15 — 
Prescriptive easement— Person claiming right 
of easement over property must have been 
conscious that property belonged to another 
—Claim to properly as owner during pres- 
criptive period if precludes him from claiming 
easement over it. 

To prove that a right was oxeroised by a person 
as an easement it is necessary to establish that the 
tight was exorcised by him on somebody else’s 
property and not as an incident of his ownership 
of that property. For that purpose his consciousness 
during the statutory period that be was exorcising 
that right on the property treating it as somebody 
elso’s property is a necessary ingredient in proof of 
the establisment of that right os easement. If the 
owner of the dominant tenement has during part 
of the period of prescription exercised the rights 
which he olaims as an easement under the as- 
sertion or belief that ho was the owner of the 
servient tenement then his exercise of those 
rights is not exercise “as easement” and he must 
fail in a claim to easement. [P 269 0 2] 

If a person has actually claimed ownership of 
the servient tenement in a previous litigation with- 
in the statutory period of twenty years it may be 
regarded as an important piece of evidence to show 
that ho did not exorcise that right as an easement. 
No doubt the outward indication of the exorcise 
of the right by virtue of ownership and easomont 
may in most cases be the same but where there is 
evidence of his previous conduct of the right of 
ownership, it is for him to show that notwith- 
standing that conduct he did all the acts of enjoy* 
ment of the right as an easement. His conduct is 
not quite conclusive against him. At the same Umo 
it lays a heavy burden on him to prove that hia 


(c) Easements Act (1882), Ss. 4 and 15 — 
Inconsistent pleas of ownership and easement 
in alternative can be taken in same suit — 
Civil P. C. (1908), Or, 6; R. 

It is open to a party in a litigation to raise in- 
consistent pleas of ownership and easement m the 
alternative in the same suit and an election to 
prove one of the two alternative pleas may be 
made when evidence is to be led or even after the 
evidence is over. The party may contend that 
though the evidence is not satisfactory to esUblish 
ownership, it is sufficient to prove the right of 
easement. If he relies on the plea of ownership and 
leads evidence on that point and fails in doing so, 
and if he thereafter relies on the same evidenoe 
for easement rights, he will be met with a serious 
difficulty in establishing a claim of easement 
because of the plea of ownership for which he led 
evidenoe and failed. However, it does not neces- 
sarily follow that if a person takes inoonristent 
pleas he should not be allowed to lead evidenoe 
on those pleas. A party, if he chooses, is entitled 
to lead evidenoe on both the alternative pleas; 
and it is for the Court to decide whether he is 
entitled to succeed on either of the pleas. Cer- 
tainly he cannot succeed on both. [P 270 C 1, 2J 

CPC. — 

(’44) ’chitaley, O. 6, R. 2. N, 6, Pk. 8. 

(•41) MuHa, P. 676. PU. (m)k (w). 

Q, M, J oshi — for Appellant. 

U, J, Tliakore and Af. H. Chluxtrapaii — 

tot Respondent. 

Divatia J. — This appeal has been 
ferred to a Full Bench on account of certain, 
conflicting observations in 35 Bom.Ii. R. 144*“ 
and I. L. R. (1939) Bom. 140,* on the one hand 
and 66 Bom. 427* and 16 Bom. 692* on the 

1. (’33) 20 A.I.R. 1933 Bom. 122 : 144 I. C. 998 : 
36 Bom. L. R, 144, Tamanbhat v. Krishtaoharya. 

2. (’39) 26 A.I.R. 1939 Bom. 149 ; I. L. B. (1939) 
Bom. 140 : 183 I. 0. 139 : 41 Bom. L. R. 168, 
Rau Rama v. Tukaram Nana. 

3. (’32) 19 A.I.R. 1982 Bom. 613 : 66 Bom. 427 : 
139 I. 0. 671 ; 34 Bom. L. R. 1016, Margbabhai 

V. Motibhai Mithabbai. 

4. (’92) 16 Bom. 692, Ohunilal Fulohand v. Mwa* 
galdas GK>vardhanda3« 
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other hand. The facts which have given rise 
to the point in appeal are shortly these : 
The respondent-plaintiff was the owner of 
certain houses in Ahmedabad, City Survey 
Nos. 651, 653B and 655, as ancestral property. 
In 1919 he purchased another house, namely, 
Survey No. 652. The case for the defendant, 
who is the maternal uncle of the plaintiff, 
was that nouses Nos. 653B and 655 and a 
terrace on a part of house No. 651 were given 
to him in gift by the plaintiff’s father about 
fifty years ago and since then he was in pos- 
session of the same. The terrace on house 
NO. 651 is surrounded by three houses, Survey 
Nos. 651 and 652, which are in the plaintiff’s 
possession, and Survey No. 653B, which is 
in the defendant’s possession. All the three 
houses have doors connecting them with the 
terrace, and there are four small windows in 
the wall of house No. 652 for which the 
plaintiff claims light and air, and also two 
windows in the southern wall of house No. 651 
abutting on the terrace for which also he 
claims the right of light and air. This liti- 
gation has a previous history. The present 
plaintiff had filed a suit in 1933 against the 
present defendant to recover possession of 
Survey Nos. 653B, 655 and the terrace on 
Survey No. 651 on the ground that they were 
given by the plaintiff’s father to the defen- 
dant merely as a licensee, that there was no 
gift, and that the plaintiff was the owner of 
the same. The defendant's case was that he 
was not the licensee, but that the property 
had been gifted to him by the plaintiff’s 
father in consideration of his sister being 
given in marriage to the plaintiff’s father. 
The trial Court as well as the lower appel- 
late Court granted a decree in favour of the 
plaintiff on the finding that the defendant 
was merely a licensee of these properties. 
In second appeal this Court, however, re- 
versed that decision and held that the plain- 
tiff had not proved that the defendant was 
a mere licensee and that he was not there- 
fore entitled to eject the defendant from 
the premises. 

The decision of this Court was given on 2nd 
August 1939. Thereafter the plaintiff brought 
the present suit on Srd February 1940, in 
which he based his claim on certain ease- 
ment rights over the terrace on city Survey 
NO. 651 treating the terrace as of the owner- 
ship of the defendant. The plaintiff claimed 
not only the right of way over the terrace 
for his two houses, Nos. 651 and 652 from the 
doors opening on the terrace, but, as I said 
before, he claimed the right of light and air 
through all the windows which abutted on 


that terrace. He also claimed the right of 
conveying rain water on the terrace from 
his house No. 651, the right of dropping water 
on the terrace from the eaves of the said 
house, for using the staircase which abuts 
into the terrace, and also for depositing 
loose articles on the same. We are not now 
concerned with the rights for passing rain 
water and the right for opening the staircase 
and the storing of the goods because they 
have been given up by the parties. The dis- 
pute was confined in the trial Court to the 
right of way through the two doors of the 
houses of the plaintiff abutting on the ter- 
race and the right of light and air from the 
apertures in the walls of the two houses and 
the right of opening the two doors on the 
terrace. The trial Court held that the plain- 
tiff was not ( sic) entitled to those rights in 
view of the fact that in the former litigation 
of 1933 he claimed the terrace as of his own 
ownership and, in the present suit, he claim.s 
certain easement rights over the same terrate 
treating it as of the ownership of the defen- 
dant. In doing so the learned trial Judge 
purported to follow two decisions of this 
Court in I. l. r. (1939) Bom. 140 ^ and 35 
Bom. L. R. 144^ and did not follow the deci- 
sion in 56 Bom. 427® on the ground that the 
latter decision was practically dissented 
from in the later two rulings. According to 
him the decision in I. L. R. (1939) Bom. 140^ 
laid down that where a party shows that 
for the statutory period he had openly ex- 
ercised certain rights which were in them- 
selves sufficient to establish an easement, 
prima facie he was entitled to the easement 
and it was not necessary to show that dur- 
ing the whole of the prescriptive period he 
was consciously asserting a right to an ease- 
ment. On the evidence, which consisted of 
two teachers who were occupying the two 
houses of the plaintiff, the learned Judge 
held that the plaintiff had through his agents 
enjoyed the easement rights which he now 
claims for the statutory period and the fact 
that he claimed ownership of the terrace in 
the previous litigation during that period 
did not matter at all as it was not neces- 
sary that he should be conscious throughout 
that the terrace was of the defendant’s and 
not of his ownership. He, therefore, granted 
to the plaintiff the reliefs which he claimed 
in respect of the right of way as well as the 
right of light and air. On appeal the First 
Class Subordinate Judge with appellate 
powers confirmed that decree. He was also 
of the opinion that the observations of 
Baker J. in 56 Bom. 427® went too far as 
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obsoirved in tbo later decision in I. L. R. 
(1939) Bom. 140^ and be agreed with the trial 
Judge that the plaintiff had through his 
agents enjoyed rights which he claimed for 
the statutory period, and even though he 
asserted his ownership of the terrace in the 
previous litigation, it did not come in his 
way of proving the right of easement. He, 
therefore, confirmed the decree of the tn^ 
Court and gave permission to the plaintiff 
to amend his plaint by asking for relief for 
light and air for four jalis instead of three 
jalis as he claimed in his plaint, because on 
the evidence it was held that there were 
four jalis and that the plaintiff had enjoyed 
light and air through all of them for the 
statutory period. 

The defendant has filed this second ap- 
peal against the decree of the lower appel- 
late Court, and it is contended on bis behalf 
that the lower Courts were wrong in foUow- 
ing the two decisions of this Court in I.L.B. 
(U)39) Bom. 140^ and 35 Bom. L. R* 144, 
because the learned Judgea below only relied 
on certain observations in the nature of 
obiter dicta which were not necessary for 
the purpose of the actual decision. On the 
other hand, the decision in 16 Bom. 692 
which was followed in 66 Bom. 427 ^tab- 
lished the proposition that a person claiming 
the rights as an easement must be conscious 
of the fact that the property over which he 
was exercising the rights was not his own 
and that it belonged to another person; and 
as the plaintiff in this case had asserted his 
own right of ownership over the terrace in 
the previous litigation for the statutory 
period, be cannot be held to have acquired 
them by way of easement. It is also con- 
tended that the decisions of the other High 
Courts, namely, Madras, Allahabad, Rangoon 
and Nagpur, as well as the Chief Court of 
Karachi, have also taken the same line os 
the decision of our Court in 16 Bom. 692^ 
and that we should follow those decisions 
rather than the observations in i.L.R. (1939) 
Bom. 140.^ 16 Bom. 592* is the earliest deci- 
sion of our High Court on this point and, 
although that case was not governed by 
s, 15 , Easements Act, 1882, but by S. 26, 
Limitation Act of 1877, the provisions of 
both the sections so far as they bear on this 
point are the same. In that case it was held 
that in order to acquire an easement under 
s. 26, Limitation Act. the enjoyment must 
have been by a person claiming title thereto 
as an easement as of right for 20 yearn. Evi- 
dence of immemorial user adduced in sup- 
port of a right founded on ownership, does 


not, when that right is negatived, tend to 
establish an easement. The plaintiff had in 
that case also claimed the ownership of the 
land, for which the easement was claimed, 
in a previous suit, and it was observed that 
from the case the plaintiff had made in his 
previous suit that he never claimed the right 
to use the nult gutter and kothi as an ease- 
ment, but by right of ownership of the land 
itself, the lower Court of appeal was right 
in holding that his claim to an easement 
failed in so far as it was based on S.26, 
Limitation Act. That decision was followed 
in 56 Bom. 427.^ Baker J. sitting singly held 
that no claim of easement can be mode with 
reference to the land over which a person 
claimed ownership or which belonged jointly 
to him along with others. He followed the 
decision in 16 Bom. 692* and also a Full 
Bench decision of the Madras High Court in 
49 Mad. 820.® He also referred to two Eng- 
lish cases on that point, namely, 1916 A, o. 
699® and (1914) 3 K. B. 911.^ In the opinion 
of the learned Judge the English law was 
the same as that was adopted in the two 
Indian decisions in 16 Bom. 692* and 49 Mad, 
820® and that, therefore, a party who claims 
a right of easement cannot succeed unless he 
established that he bad consciousness of the 
knowledge that property over which he was 
claiming easement did not belong to him. 

In 35 Bom. L. R. 144,' it was held that 
where one of the issues on which the parties 
go to trial is an issue of easement, the mere 
fact that the defendants claim in their 
pleading ownership of the land does not 
affect the suit. In that case there was no 
previous litigation in which ownership WM 
pleaded by the party claiming easement in 
the subsequent suit but there were inconsis- 
tent and alternate pleadings in the same 
suit, and it was held that it was open to a 
party to put up inconsistent defences. Beau- 
mont C. J., who decided that case, was ot the 
opinion that certain observations made by 
Baker J. in 66 Bom. 427^ went too fat in^ 
much as it was stated that there must be 
consciousness on the part of the person who 
claims as an easement that all along he was 
claiming the right treating the property M 
belonging to somebody else. The same on- 
ticism was repeated by Beaumont 0. J- ui 


5. (’26) 13 A.I.R. 1926 Mad. 728 : 49 Mad. 890 : 
96 I. 0. 968 (F. B.), Subba Bao T. Lakshmana 

6^^(°i6) 2 A.I.B. 1915 P. C. 181 : 1915 A.O. M9 ; 
84 L. J. P. 0. 98 : 112 L.T. 956. Attorney Gene- 
ral for Nigeria v. Holt and C3o. T — .11 

7. (1914) 8 K. B. 911 : 84 L. J. K. B. 951, XiyeB 
V. Hothfield (Lord). 
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I. L. E. (1939) Bom. 140.^ In that case there 
was no previous litigation but there was an 
alternative inconsistent defence of ownership 
and easement. The plea of ownership was 
not pressed at the time of framing issues 
and, therefore, there was no issue about 
ownership. The only issue framed was about 
the right of easement. The learned Chief 
Justice held, as he did in the previous case 
in 35 Bom. L, E. 144,^ that it was open to a 
party to raise inconsistent pleas in the alter- 
native and that the suit should not be dis- 
missed on that account. In doing so, however, 
he again repeated the criticism in 56 Bom. 
427^ and observed (p. 142) : 

“It is not in my judgment the law that a person 
cannot acquire an easement unless during the 
whole prescriptive period he acts with the conscious 
knowledge that it is a case of a dominant and 
servient tenement and that he is exercising a right 
over property which does not belong to him.” 

It was further observed (p. 142) : 

“In my opinion, where a party shows that for 
the statutory period he has openly exercised certain 
rights which are in themselves sufficient to establish 
an easement, prima facie he is entitled to the 
easement, and it is not necessary to show that 
daring the whole of the prescriptive period he was 
consciously asserting a right to an easement. Most 
laymen do not know exactly what their legal rights 
may be. They do certain acts without formulating, 
even mentally, a legal claim, and, in my opinion, a 
right to an easement by prescription cannot be 
defeated merely by showing that during the whole 
or part of the period of prescription the plaintijQ 
was not consciously claiming an easement.” 

At the same time, however, the learned 
Chief Justice observed, summarising the 
efifect of the two English decisions in (1914) 3 

K. B. 911^ and 1915 a. O. 699® (p. 143) : 

“ if it be shown that the owner of the domi- 
nant tenement has in fact exercised all the rights 
which he says go to constitute an easement in pursu- 
ance of a perfectly definite and well recognised 
claim of ownership, then it is not open to him to 
turn round and say *now that my claim to owner- 
ship on which I always relied has failed, I rely on 
some of the acts of ownership as being sufficient to 
constitute an easement.* But these oases must all 
turn on the particular facts proved.’* 

All these observations were not necessary 
for the purpose of the decision in that case. 
Even so, they do not, in my view, amount 
to a definite opinion that in no case can an 
assertion of ownership over a property during 
the prescriptive period prevent the acquisi- 
tion of easement rights over the said pro- 
perty. In my judgment, the authority in 
16 Bom. 592* is not shaken by any subsequent 
authority of this Court. It is not necessary 
to enter into an elaborate enquiry as to 
whether the law which is laid down in Ss. 4 
and 16, Indian Easements Act, was based 
ux)on English common law or upon the 
English Prescription Act. For the purpose 


of this case we have to construe Ss. 4 and 15, 
Indian Easements Act. Section 4 says, among 
other things, that an easement is a right 
which the owner or occupier of certain land 
possesses, as such, for the beneficial enjoy- 
ment of that land, to do something or to 
prevent something being done upon certain 
other land not of his own. So that it is ne- 
cessary that the right must be exercised 
upon a land which does not belong to the 
person who is exercising that right, and S. 15, 
which deals with the acquisition of that 
right, clearly says that the right must be 
exercised among other things as an easement. 
In considering this question it is necessary 
to keep in mind the distinction between a 
rule of pleading and a rule of proof. That 
inconsistent pleadings can be pleaded in the 
alternative is a well-established rule of 
pleading, but the proof of a plea depends on 
the provisions of substantive law. Therefore, 
although it is permissible to plead inconsis- 
tent defences in the alternative, such as 
right of ownership and right of easement, it 
does not necessarily follow therefrom that 
when a person has unsuccessfully pleaded 
his right of ownership of property in a pre- 
vious litigation he can in a subsequent suit 
succeed by merely proving enjoyment of a 
certain right over the property for the statu- 
tory period without also proving the enjoy- 
ment of that right as an easement under 
S. 15, Easements Act. To prove that the 
right was exercised as an easement, it is 
necessary to establish that it was exercised 
on somebody else*s property and not as an 
incident of his own ownership of that pro- 
perty. For 'that purpose his consciousness, 
that he was exercising that right on the pro- 
perty treating it as somebody else*s property, 
is a necessary ingredient in proof of the 
establishment of that right as an easement. 
If a person has actually claimed ownership 
of the servient tenement in a previous liti- 
gation within the statutory period of twenty 
years, it may be regarded as an important 
piece of evidence to show that he did not 
exercise that right as an easement. 

It is true that the outward indication of 
the exercise of the right by virtue of owner- 
ship and easement may in most cases be the 
same, but where there is evidence of his 
previous conduct of the right of ownership, 
it is for him to show that notwithstanding 
that conduct he did all the acts of enjoy- 
ment of the right as an easement. His con- 
duct is not quite conclusive against him. At 
the same time it lays a heavy burden on 
him to prove that his assertion of owner- 
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,t3hip was not merely untenable but known 
to be false and inconsistent with his conduct. 
Where there is no such assertion in a previ- 
ous litigation but alternative pleas of own- 
ership and easement are taken in the same 
suit, the election to prove one of the two 
alternative pleas may be made when evi- 
, deuce is to be led or even after the evidence 
jis over. The party may contend that though 
jthe evidence is not satisfactory to establish 
ownership, it is suflicient to prove the right 
of easement. In any case, it must be shown 
that the right was enjoyed as an easement, 
that is, as an assertion of a hostile claim of 
certain limited rights over somebody else’s 
property. Such an assertion cannot be held 
proved without satisfactory proof of the 
requisite consciousness. Prescriptive ease- 
ment, as opposed to easement by grant, is 
always hostile. It is in fact an assertion of 
a hostile claim of certain rights over another 
man’s property and as such it resembles in 
some resiiects the claim to ownership by 
adverse possession of property ; both are of 
hostile origin and are, therefore, prescriptive 
rights obtained by adverse enjoyment for a 
certain period, the difference being that while 
in the case of adverse possession the pos- 
sessor must assert his own ownership, in the 
case of easement he must assert limited 
rights of user on a property and acknowledge 
iits ownership in some one else. It must, 
therefore, follow, in my opinion, that a 
person who asserts such a hostile claim must 
prove that he had the consciousness of 
exercising that hostile claim on a property 
which is not his own, and where no such 
consciousness is proved, he cannot prove 
the prescriptive acquisition of the right. 
Mr. Thakore has relied on the decision of 
this Court in 4C Bom. 200,® where there was 
observation by Sir Norman Macleod 0. J, 
as follows (p, 203) : 

“Whether in previous years they merely exer- 
cised rights of way over that strip against the 
true owner, or did so because they thought it had 
belonged to their ancestors, it does not seem to me 
to make very much difference.” 

This, however, does not support the conten- 
tion urged by Mr. Thakore that the question 
of consciousness, or animus as he calls it, 
is entriely irrelevant. All that is observed 
is that in appreciating the evidence it does 
not make much difference. The Court was 
only concerned with the question as to 
whether a person can assert a right which 
was inconsistent with the right alleged in 

8. (’22) 9 A. I. R. 1922 Bom. 199 : 46 Bom. 200 : 
64 I. G. 517, Dharamdas Eaushalyadas v. Ran* 
chhodji Dayabhai. 


the previous litigation. Inconsistent pleas 
were raised in the alternative in the written 
statement. It appears, however, as observed 
by Shah J. that at the time when the issues 
were framed the question of ownership was 
given up, and the only issue framed was 
about the right of easement. The same 
appears to be the case in l. li. B. (1939) 
Bom. 140.^ It is certainly open to a party to 
raise inconsistent defences in the alternative, 
but at the time when evidence is led he has 
got to elect as to which of the two alternative 
inconsistent defences he is going to prove. 

If he relies on the plea of ownership and 
leads evidence on that point and fails in 
doing so, and if he thereafter relies on the 
same evidence for easement rights, he will 
be met with a serious difficulty in establish- 
ing a claim of easement because of the plea 
of ownership for which he led evidence and 
failed. However, it does not necessarily follow 
that, if a person makes inconsistent pleas he 
should not be allowed to lead evidence on 
those pleas. A party, if he chooses, is entitled 
to lead evidence on both the alternative 
pleas ; and it is for the ' Court to decide 
whether he is entitled to succeed on either 
of the pleas. Certainly he cannot succeed 
on both. 

The principle underlying the decisions 
of our High Court in 16 Bom. 692* and 
66 Bom. 427® has been followed by other 
Courts in 49 Mad. 820.® I.Ii.R. (1943) ALL. 792,® 

I. L.R. (1939) NSg. 680,^® I.L.R. (1939) Ear. 307^^ 
and A.I.R. 1939 Rang. 84.*® In my opinion, 
the decisions in 16 Bom. 592* and 56 Bom. 
427® are correct. The learned Judge below 
was wrong in relying only on some obser- 
vations in 41 Bom. L. B. 168® and in holding 
that it was not necessary for the plaintiff to 
show that during the whole of the presorip- 
tive period he was consciously asserting a 
right of easement. 

It is contended by Mr. Thakore that, al- 
though the plaintiff has led the evidence of 
two teachers who were occupying the two 
houses, K03. 651 and 652, an opportunity 
should be given to him to prove that during 
the statutory period he was consciously 
asserting the rights which he claims in this 

9. (*43) 30 A.I.R. 1943 All. 362 : I.L.R. 1943 iUk 
792 : 209 1.0. 578, Lalit Eishore y. Ram Prasad. 

10. (’89) 26 A.I.R. 1939 Nag. 197 ; I.L.R. (1939) 
Nag. 680: 186 1. 0. 155, Rajlu Naidu v. M. B. B. 
Malak. 

II. (’39) 26 A.I.R. 1939 Sind 110 : I.L.R. (1989) 
Ear. 307: 181 1. 0. 961, Khanohand Jethamal v. 
Naraindas Pahlajrai. 

12. (*89) 86 A.I.R. 1939 Rang. 84 : 180 L a 477. 
Murugappa OheUiar Y. Gheityar Fixm^ . 
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suit on the basis that the terrace belonged 
to the defendant. As the case has not been 
approached from that point of view in the 
lower Courts, in my opinion, it is fair that 
the plaintiff should be given an opportunity 
to prove that he was asserting those rights 
during the statutory period with the know- 
ledge that the terrace belonged to the defen- 
dant. I am, therefore, of the opinion that 
the appeal should be allowed, the decree of 
the lower appellate Court should be reversed 
and the following issue should be sent down 
to the trial Court : 

“Whether it is proved that during the period of 
prescription the plaintiff has exercised the rights 
which he now claims as easements ?” 

Both the parties will be at liberty to pro- 
duce additional evidence. The finding should 
be returned to this Court, after it is certified 
by the District Court, within three months 
after the record reaches the trial Court. 

Sen J- — I agree. As I was a party to 
the decision in I.L.R, (1939) Bom. 140,^ I 
shall add a few remarks. It seems that the 
observations on which reliance has been 
placed by both the Courts below were not 
necessary for the purpose of deciding the 
point that arose in that case. In that case 
the defendant raised alternative defences, 
one of ownership and the other of an ease- 
ment. There was an issue only as to the 
easement ; and both the trial Court and the 
lower appellate Court held the claim to the 
easement proved and the plaintiff’s suit was 
dismissed. All that was really decided by 
this Court in that case was that a plaintiff 
may claim an easement and ownership in 
the alternative and that the mere setting up 
of a claim to ownership does not prevent 
him from establishing a right to an ease- 
ment, Beaumont C. J., also referred to ( 1914 ) 

3 K. B. 911,^ (1915) A. O. 599® and stated their 
effect ; and it seems to me that in view of 
this there is perhaps not so much divergence 
between those decisions and the view of 
Beaumont 0. J., as would first appear. In 
49 Mad. 820® which is also based on the said 
Elnglish cases, there is no actual reference 
to any specific kind of knowledge or belief; 
the reference is rather to the claimant’s 
attitude or state of the mind. In 34 Bom, 
li. K. 1015® Baker J. seems rather to have 
■overstated the requirement of law when he 
spoke of the ^'knowledge that is a case of a 
dominant and servient tenement and that 
he (the dominant owner) is exercising a right 
over property which does not belong to him.” 
With reference to an easement like a right 
to light or air it would perhaps be inappro- 


priate to speak of animus ov knowledge, for 
it is in the nature of a “negative” easement 
which is capable only of passive enjoyment. 
It is also true that in most English cases 
prior to 1914 not much emphasis seems to 
have been laid on this element in easement 
acquired by prescription. For instance, in 
(1879) 11 ch. D. 852,’® it was said that con- 
sent or acquiescene lies at the root of a 
claim for prescription, a proposition that was 
repeated in (1914) 3 K. B. 911.^ But in (1915) 

6 A.C. 599,® it was clearly laid clown (p. 618): 

“In substance the owner of the dominant 
tenement throughout admits that the property is 
in another, and that the right being built up or 
asserted is the right over the property of that 
other. In the present case this was not so. For 
these reasons their Lordships are of the opinion 
that the grounds upon which the judgment ap- 
pealed from are put cannot be maintained.” 

There is in this conclusion a clear reference 
to the attitude or mental condition of the 
dominant owner, and that is in consonance 
with the meaning of the words “as an ease- 
ment” in S. 15, Easements Act. That attitude 
of the dominant owner must involve the 
consciousness that the right is over the pro- 
perty of another person, a consciousness 
obviously inconsistent with a genuine claim 
of ownership of such property. As Beau- 
mont C. J. observed in i. L. R. (1939) Bom. 
140^ each case must depend on the parti- 
cular facts proved, but it will be necessary 
in every case in which acquisition of ease- 
ment by prescription is claimed to establish 
that such an attitude or unconsciousness in 
the dominant owner can be inferred from 
the circumstances of that case. If such an in- 
ference is impossible, for instance, owing to 
the fact that he had been making definite 
and bona fide claims of ownership, it would 
not be open to him to claim an easement. 

Weston J. — As I was one of the refer- 
ring Judges in the case, I desire to add a 
few words. We referred this matter to a 
Full Bench, because, although the decisions 
of all the High Courts in India, including 
this Court, which had considered the ques- 
tion, appeared to lie one way, yet the sub- 
ordinate Courts have relied upon certain 
observations made by the late Chief Justice 
in two cases, 35 Bom. L. R. 144^ and I. L. R. 
(1939) Bom. 140® as going the other way, 
and it seemed desirable that a Full Bench 
should consider whether in those observa- 
tions was to be found any statement of law 
other than that accepted in earlier cases of 
this Court, and by other High Courts, and, 

13. (1879) 11 Ch. D. 862 : 48 L. J. Ch. 785 : 41 
li. T. 219 : 28 W* B. 200, Sturges y. Bridgman* 
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if so, whether that statement of law should 
be adopted. The question which arises for 
our consideration may, I think, be put in 
these terms : “Whether a person can be said 
to establish a right of easement, when it is 
shown that during part of the prescriptive 
period this person has exercised the right he 
now claims as easement, not as a right over 
the property of another, but as a right over 
property which at the time he considered to 
belong to himself ? 

On the authority of the decisions of this 
Court and other High Courts, this question 
would have to be answered in the negative. 
The observations of the late Chief Justice 
in the two Bombay cases do, however, sug- 
gest that the consciousness during the period 
of prescription on the part of the person 
claiming the easement that the property 
over which he claims the easement is the 
property of another, and not of himself, is 
entirely irrelevant. The cases of the other 
High Courts, which have been set out by 
my brother Divatia, to one of which, I.L.R. 
(1939) Kar. 307,'^ I was a party, proceed, 
except 16 Bom. 592,^ which was a case under 
the Limitation Act, on the wording of sec- 
tions 16 and 4, Easements Act, and upon 
observations in certain English cases, parti- 
cularly the observations of the Privy Council 
in (1915) A. C. 699.® The important words 
in the sections of the Easements Act are 
the words in s. 16 “as an easement,” and 
that these words should be taken to mean 
that the person exercising those acts must 
do so with the consciousness that he is not 
the owner receives substantial support from 
the observations of their Lordships of the 
Privy Council in the case referred to above. 
These are (p. 618) : 

“An easement, however, is constituted over a 
servient tenement in favour of a dominant tene- 
ment. In substance the owner of the dominant 
tenement throughout admits that the property is 
in another, and that the right being built up or as- 
serted is the right over the property of that 
other,’* 

I think, therefore, that there can be no 
doubt that in this country if the owner of 
the dominant tenement has during part of 
the period of prescription exercised the 
rights which he now claims as an easement, 
under the assertion or belief that he was 
the owner of the servient tenement, then 
his exercise of those rights is not exercise 
"as easement,” and he must fail in a claim 
to easement. If the remarks in 35 .Bom. 
L. R. 144^ and I.I 1 .R. (1939) Bom. 140,^ which 
f^marks, it may be noted, were in no way 
necessary for the decisions of those cases, 


were intended to lay down a contrary pro- 
position, then with respect I think they 
were wrong. I agree, therefore, that the 
case must be disposed of in the manner 
proposed. 

G.N. Appeal allowed^ 

[Case ' No, 61.] 
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Second Appeal No. 228 of 1942, Decided on 
20th August 1945, from decision of District Judge, 
Ahmedabad, in Appeal No. 280 of 1940. 

Civil P. C. (1908), O. 21, R. 16— Partition 
suit by A — Reference to arbitration through 
Court — Award holding A entitled to half share 
in suit property — A assigning by registered 
deed not merely his share but all rights under 
award to 0 — Decree subsequently passed in 
favour of A in terms of award — 0 held entitled 
to execute decree as transferee of same by 
assignment in writing within O. 21, Rule 16. 

Certain property was held by A and B as 
tenants-in-oommoD. A agreed to sell bis half 
share in the pro^rty to C and filed a partltioh 
suit to recover his share. The suit was referred to 
arbitration through Court. The arbitrators held 
that A was entitl^ to a half share in the property 
with mesne pro6ts. A then sold all his rights 
under the award (which was called a decree) to 
C by a registered deed. Subsequently the Oooit 
passed a decree in terms of the award and under 
that decree A was held entitled to a half share in 
the property. 0 had not made any application to 
the Court for being brought on the record on ao- 
count of his assignment but after the decree was 
passed he applied for execution of the decree alleg- 
ing that he had taken the assignment of the 
decree from A, C's right to execute the decree 
was challenged on the ground that he was not a 
transferee of the decree under O. 91, Rule 16: 

Held that (1) O was entitled to execute the 
decree. The transfer in his favour operated as a 
transfer of the decree by assignment in wrifing 
within O. 21, B. 16, because what was transferred 
by the deed in favour of C was not merely a hall 
share of A, in the property but all his rights under 
the award including the right to take a decree on 
its terms and all the rights which A would have 
in the decree which was to be subsequently passed 
and in equity the decree which was passed subse- 
quent to the deed of assignment must be taken to 
Live been assigned by the deed on the principle 
that where a contract to as^gn property which is 
to oome into existence in future is made and that 
property oomes into existence, equity, treating as 
done that which ought to be done fastens upon 
that property, and the contract to assign thus be* 
oomes a complete assignment : 11 &)m. 606, 
ripprovad; 16 Mad. 429, Bel on; (’96) 16 A.I.B« 
1926 Bom. 406, Dtsfitip.; Casa late dtsoassed. 

[B 976 0 1, 9] 

(9) if the deed of assignment had assigned onty 
the proMrty, namely, t^ hadt share of A or had 
assignoa only the right to take a deeree in terms 
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of the award, A, no doubt, could not have applied 
for execution of the decree unless there was a 
separate deed of transfer of the decree ; (’26) 13 
A. I. B. 1926 Bom. 406, Approved. [P 276 G 1] 



(■4*4) Chitaley O. 21, R. 16, N. 3, Pts. 6, 12. 

(’41) Mulla Page 767, Pt. (i); Page 768, Pts. (m), 
(n) Page, 769, Pt. (w). 

J. C. Shah and N. C. Shah — for Appellant, 

I. I. Chundrigar ajid K. M. Pathak 

— for Respondent. 

Divatia J This second appeal has been 

referred to a Full Bench on account of an 
apparent conflict between two decisions 
of this (Dourt. The material facts on which 
the point for decision arises are shortly 
these : One Najubhai and Gulam Nabi were 
cousins. The suit property, which consisted 
of a shop, was held by them as tenants- 
in-common. On 24th May 1936, Najubhai 
agreed to sell his half share in the property 
to one Chimanlal, who is the present appel- 
lant, for Es. 1,350, Rupees 300 were paid at 
the time of the agreement and Najubhai 
was to file a suit and obtain partition and 
thereafter execute a conveyance to the 
appellant. According to that arrangement 
Najubhai filed a partition suit against his 
cousin Gulam Nabi on I6th January 1937, 
The suit was referred to the arbitration 
of two persons through Court. The arbitra- 
tors did not agree and the matter was, 
therefore, referred to an umpire. The umpire 
gave hia award on I6th January 1989. He 
held that Najubhai was entitled to a half 
share in the property and was also entitled 
to a certain amount of mesne profits and 
future mesne profits at a certain rate. 
Thereafter, on 7th March 1939, Najubhai 
sold all his rights under the award, which 
was called a decree, to the present appellant 
by a written deed which was registered on 
4th August of the same year. The Court 
passed a decree in terms of the award on 1st 
September 1939, and under that decree Naju- 
bhai was held entitled to a half share 
in the property. It may be noted that the 
present appellant had not filed any appli. 
cation in the lower Court for being brought 
on the record on account of his assignment, 
but after the decree was passed he applied on 
24th November 1939, for execution of the 
decree stating that he had taken the assign- 
ment of the decree from the decree-holder 
Najubhai. The judgment- debtor, i.e. present 
respondent, challenged the appellant’s right 
to execute the decree inasmuch as he was 
not a transferee of the decree under O. 21, 
R. 16, Civil P. C., and also on the ground 
that the deed of assignment taken by him 


was fraudulent and without consideration. 
The learned Judge held on the first issue 
that by virtue of the deed of assignment, 
which the appellant had taken from Naju- 
bhai, he bad become the transferee of 
the decree itself, and that he was, therefore, 
entitled to file the darkhast and after 
making that finding, he fixed the darkhast 
for evidence to be led on the second issue 
about the allegec^ fraudulent and nominal 
character of the assignment. Thereafter, 
Gulam Nabi appealed against the order of 
the trial Judge, and the learned District 
Judge held that although the present appel- 
lant had taken the deed of assignment 
of the property which would have fallen to 
the share of Najubhai, he had not taken 
an assignment of the decree itself under 
O. 21, R. 16, and that he was not, therefore, 
entitled to tile the darkhast. 

The learned Judge referred to two deci- 
sions of this Court, one in ll Bom. 606^ and 
the other in 28 Bom. L. R. 761.^ According 
to him there appeared to be some conflict 
between these two decisions and he pre- 
ferred to follow the later decision in 28 Bom. 
L. R. 761,^ especially because it was in accord- 
ance with the decisions of the Calcutta High 
Court in 61 Cal. 703^ and 51 Cal. 297.^ He was 
of the opinion, following the decision in 
28 Bom, L.R. 761,^ that it was not enough for 
the present appellant to take an assign- 
ment of the property, but he ought to have 
thereafter taken a transfer of the decree 
itself, because under R. 16 of o. 21 the only 
I)ersona who can apply for execution of the 
decree are either the decree-holder himself 
or the persons who have become transferees 
from the decree-holder either by operation 
of law or by assignment in writing, and 
that the appellant did not come under any 
of these three classes. The learned Judge 
thought that but for the decision in 28 Bom. 

L. R. 761^ in which, however, the previous 
decision in ll Bom. 506^ was not referred 
to, he would have followed the latter deci- 
sion. He was also of the opinion that the 
decision in ll Bom. 506^ depended on its 
own facts. There the persons who bad 
passed the deed of assignment in f avour of 

1. (*87) 11 Bom. 606, Purmananddaa Jiwandas v. 
Vallabhdas Wallji. 

2. (’26) 13 A. I. R. 1926 Bom. 406 ; 96 I. C. 
833 : 28 Bom. L. R. 761, Genaram v. Hanmant- 
ram. 

3. (’24) 11 A. I. R. 1924 Cal. 661 : 61 Cal. 703 : 

80 I. C. 881, Mathurapore Zamlndary Co., Ltd. 

V. Bhasaram Mandal. 

4 . (’32) 19 A. I. R. 1932 Cal. 439 : 69 Cal. 297 : 

137 I. C. 857, Frabashinee Debi v. Baslklal 
Banerjl. 
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one Purmananddas were his trustees and 
by the will of Purmananddas’s father they 
were directed to transfer all his property 
with the rights connected therewith to Pur- 
\nananddas when he came of age. The 
latter attained majority while a litigation 
in connection with one of the properties 
w'as pending, and the assignment by the 
trustees in favour of Purmananddas during 
the pendency of the litigation was held to 
be operative in equity as an assignment of 
the decree itself which was passed in favour 
of the trustees. In the present case, accord- 
ing to the opinion of the learned Judge, 
there was no question of equity, and the 
matter was, therefore, governed by the prin- 
ciple of the decision in 28 Bom. L. K. 761,^ 
according to which even though the property 
was assigned during the pendency of the suit, 
it would not entitle the transferee to apply 
in execution unless he became the transferee 
of the decree itself. Accordingly the learned 
District Judge allowed the appeal and dis- 
missed the darkhast with costs. 

The darkhastdai* has now filed the pre- 
sent appeal, and Mr. J. 0. Shah on his be- 
half has contended that the learned Judge 
below was wrong in holding that what was 
sold by the assignment was only the pro- 
perty itself and that it ought to have been 
held that the decree, which was ultimately 
passed in the litigation, was itself transferred 
by the deed of assignment. He further con- 
tended that even if it be held that he was 
not the transferee of the decree by opera- 
tion of law or by assignment in writing, he 
was by virtue of the provisions of S. 146, 
Civil P. G., entitled to file this darkhast be- 
cause he claimed through the original decree, 
holder. A large number of authorities have 
been cited before us by both the learned 
counsel. In my opinion, however, it is not 
necessary to refer to all of them, because 
most of them can be distinguished on the 
construction which I place on the terms of 
the deed of assignment. There is a distinc- 
tion between the assignment of the property 
in the suit and the assignment of an award 
with all the rights thereunder. Moreover, in 
the present case the terms of the sale-deed 
are to the effect that the vendor transfers 
the decree itself in favour of the present 
appellant. It appears that both the parties 
were under the impression that the award 
passed by the umpire was itself a decree, 
and it is expressly stated at two places in 
the sale-deed that a decree had been passed 
in favour of Najubhai and that he purpor- 
ted to convey to the present appellant all 


the rights which he had obtained under that 
decree. In the operative part of the deed 
the vendor says ; 

“I have sold my half undivided share in the 
same according to the decree passed in Suit No. 58 
of 1937 including all the rights under the said 
order, absolutely to you for an amount of 
Es. 1350.” 

and at the end of the document he says 


further : 

‘‘I have assigned the right under the said decree 
also to you together with the sale of my said half 
share and hence you are the owner of the same.” 

It is, therefore, clear that Najubhai intended 
to sell the decree in favour of the appellant 
who also intended that he was purchasing 
Najubhai’s right under the decree. As a 
matter of fact, there was no decree of the 
Court at that time. It was an award made 
by the umpire which ripened into a decree 
later on. Mr. Shah on behalf of the appel- 
lant has contended that on these facta the 
principle underlying the decision of this 
Court in 11 Bom. 606^ applies. It was there 
held on equitable grounds that although the 
decree was passed subsequent to the deed of 
assignment by the trustees in favour of Pur- 
mananddas, the latter must be deemed to be 


the transferee of the decree. Sargent 0. J. 
observed (p. 611) : 

“By the deed of assignment the trustees transfer 
to Purmananddas 'all movable property, debte, 
claims, and things in action whatsoever vested in 
them,’ which would include the claim which was 
the sabjeot-matter of the then pending suit ; and 
the effect of this assignment was, in equity, to vest 
in Purmananddas the whole interest in the decree 
which was afterwards obtained.” 


The learned Chief Justice further proceeded 
to state (p. 512) : 

“There is no doubt that, In a Court of eqmty, in 
England the decree would he regarded as assigned 
to Purmananddas, and he would he allowed to 
proceed iu execution in the name of the assignors. 
Here there is no distinction between *law* and 
’equity,* and by the expresdon ‘by^ operation of 
law* must he understood the operation of law as 
administered in these Courts. We think under the 
oiroumatances that we must hold that the decree 
has been transferred to Purmananddas *by op^- 
tion of law.* In the present case the decree has 
been transferred by an assignment In writing as 
construed in these Courts.** 

This case has been criticised by the Oal* 
outta HUgh Court in 61 oal. 703* and also by 
our own Court in 41 Bom. ii. R. 871.* The 
criticism in the latter case mainly proceeds 
on the ground that it is not quite ooneot to 
say that the transfer is both by operation of 
law as well as by assignment in writing. 
There is no doubt something to be said in 
favour of the view that the transfer cannot 

5. (’89) 26 A.I.R. 1939 Bom. 991 : I. Ii. a (1989) 

Bom. 271 : 169 I. 0. 779 : 41 Bom. t. B. 371. 

Asundi V. Virappa* , : ^ 
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be by operation of law which can only mean 
that the rights have been transferred on 
account of devolution of interest on death, 
etc. This criticism does not, however, affect 
the decision that in equity a decree, which 
was subsequently passed, may be regarded 
as already having been transferred during 
the pendency of the litigation, and that, 
therefore, the decree had been transferred 
by assignment in writing within the mean- 
ing of that expression in S. 232, Civil P. C., 
1882, which corresponds to O. 21, R. 16 of 
the present Civil Procedure Code, 

The other decision of our Court on which 
the learned Judge below has relied, viz., 
28 Bom. L. R. 761,^ Can, in my opinion, be 
distinguished from the facts of the present 
case on the ground that what was transfer- 
red in that case was the property itself and 
not the vendor’s right in the award. It is 
no doubt true that where only property is 
assigned and nothing more, a deed of trans- 
fer of the decree would be necessary. But, 
jin my opinion, what was transferred in the 
present case was not merely a half share of 
the vendor in the shop but all his rights 
under the decree, meaning thereby the 
award and all the rights which were ap- 
purtenant to the award including the right 
to take a decree on its terms. In my opinion 
the equitable principle, which is embodied in 
11 Bom. 506^ though on somewhat different 
facts, would also apply to the present case. 
It is true that the decree was passed after 
the deed of assignment was made, but the 
rights which were conveyed to the present 
appellant were the rights under the award 
which the parties treated as a decree. There 
is no doubt a distinction between an assign- 
ment of a right to take a decree and an 
assignment of the decree itself. Several 
authorities have been cited before us to show 
that where what was said to be transferred 
was only a right to take decree, the party 
cannot apply for execution unless there 
is a separate deed of transfer of the de- 
cree. But the present deed of assignment, 
which is a registered document and for 
which the appellant has paid a considera- 
tion of Rs. 1350, i. e. the value of the half 
share of Najubhai’s interest in the shop, 
creates, in my opinion, the same right 
in favour of the appellant which Najubhai 
had when the decree was passed. This prin, 
ciple of equity is not entirely foreign to the 
provisions of the Transfer of Property Act. 
It has been embodied in S. 43, T. P. Act, 
although that section would operate only 
where a person fraudulently or erroneously 


represented that he was authorized to trans- 
fer the property. That equitable principle 
applies to the present case, because the docu- 
ment of assignment is passed for proper 
consideration and it assigns all the rights 
which Najubhai would have in the decree 
which was to be subsequently passed. The 
same principle of equity has been applied 
by the Madras High Court in 16 Mad. 429,® 
relying on (l83l) 19 Ch. d 342^ where it was 
observed (p. 351) : 

“A man can contract to assign property which 
is to come into existence in the future, and when 
it has come into existence, equity, treating as donej 
that which ought to be done, fastens upon that 
property, and the contract to assign thus becomes; 
a complete assignment.’* 

Acting on this principle, the learned Judges 
of the Madras High Court observed {p. 434) : 

“As for the contention that such assignment is 
recognised neither by the Transfer of Property Act 
nor by the Contract Act, the transaction is not 
invalidated by either of those enactments and it 
falls under the rule of Equity which the Courts 
have to administer in this country.” 

It is true that the appellant could have 
applied, if he liked, under o. 22, R. 10, Civil 
P. C,, for being brought on the record, but 
it was not obligatory on him to do so, if he 
got by transfer all the rights which he would 
have in the decree. 

Mr. Chundrigar has relied on the decisions 
in 26 BOm. L. R. 333,® 27 Bom. It. R. 1109® 
and 41 Bom. L.R. 371.® In the first case it 
was held that the only persons who can 
apply for execution are those who fall under 
O. 21, R. 16. We may take it that it is so, 
but if the present appellant is a transferee 
of the decree by assignment in writing, as in 
my opinion he is, he is entitled to file the dar- 
khast. In 27 Bom. L. R. 1109,® there was no 
deed of assignment, but only a right under 
a decree to obtain an assignment from the 
holder of another decree. In 41 Bom. L. R. 
371® the question for decision was whether 
the words “operation of law** in o. 21, R. 16, 
should receive a restrictive interpretation or 
not. The decision in that case does not 
touch the point which is before us, viz., the 
assignment of ^ the rights in the litigation 
including the decree to be passed thereunder, 
Mr. Shah has relied on a decision of the 
Calcutta High Court in l.ii.R. (1939) 2 cal. 

6. C93) 16 Mad. 429, Palaniappa v. Lakshmanan. 

7. (1881) 19 Ch. D. 342: 51 L. J. Ch. 14: 45 L.T. 
567 : 30 W. R. 70, Collyer v. Isaacs. 

8. (’24) 11 A.I.R. 1924 Bom. 426 : 80 I.C. 249 : 

26 Bom. Ij. B. 333, Vithal v. Mahadev. 

9. (*25) 12 A.I.R. 1925 Bom. 472 : 90 I. C. 561 : 

27 Bom. L. R. 1109, Pandu v. Savla. 
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341.^® In that case the defendant had execut- 
ed a mortgage bond in favour of the plain- 
tifif assigning by way of security the decree 
that would be passed in a suit instituted by 
him against a third party for recovery of 
money due on unpaid bills for work done. 
The suit resulted in a decree in favour of 
the defendant, and the plaintiff thereafter 
instituted a suit for a declaration that as 
assignee of the decree passed in favour of 
the defendant, he was entitled to realise the 
decretal amount either amicably or by 
execution. It was held that the plaintiff 
was not an assignee of a mere right to sue, 
and the transfer being of a claim to a debt 
was valid in law, and that though it was in 
the form of a mortgage the plaintiff was * 
entitled to execute the decree. In this case • 
it was held, relying upon the decisions in 
(1861.62) 10 H. L. C. 191^^ and (1881) 19 
ch. D. 342^ as well as the Indian decision in 
16 Mad. 429,® which I have quoted above, 
that an assignment of future or non-existing 
property is valid and the transfer becomes 
operative as soon as the property comes 
into existence. 

The learned District Judge below has re- 
lied on the decisions in 61 oal. 703® and 
69 cal. 297.* Both those cases were cases 
of assignment of property itself and not of 
assignment of the nature which we have in the 
present case. I do not think^ therefore, that 
those decisions would apply to the present 
case. I think, therefore, that the present case 
falls within the equitable principle laid down 
in 11 Rom. 606^ and 16 Mad. 429® and it is not 
governed by the decision in 28 Bom. L. B. 
761® where only the property in suit was 
transferred. The appellant is, therefore, en- 
titled to maintain the darkhast. In view of 
this decision, it is not necessary to refer to 
the other argument urged by Mr. Shah that 
in any case he is entitled to maintain the 
darkhast by virtue of the provisions of S. 146, 
Civil P. C. It appears that the appellant's 
vendor Najubhai died sometime after the 
decree was passed. It is the respondent’s 
own contention that he is the only legal re- 
presentative of Najubhai, and that it is at his 
instance that the second issue was framed, 
viz., whether the deed of assignment is 
fraudulent and without consideration. If 
Najubhai had been alive, a notice would 
have been issued to him under 0. 21, R. 16, 

10. (’39) 26 A.I.R. 1939 0^716 : I.L.R. (1939) 
2 Gal. 341 : 187 I. 0. 806, Puma Chandra 
Bhowmik v. Bnrna Eumari Debi. 

11. (1860 62) 10 H. L. 0. 191 : 33 L. J. Ch. 193 ; 
7 L. T. (N.S.) 172 : 11 W. R. 171, Holroyd v. 
Marshall. 


and he could have contested the valid nature 
of the assignment. In the present case as 
the respondent himself contends that he is 
Najubhai’s legal representative and as the 
issue is already framed, he will have an op- 
jwrtunity to contest the assignment taken by 
the appellant, and I do not think, therefore, 
that the mere fact that no notice was issued 
to Najubhai during his lifetime would ope- 
rate to the prejudice of the respondent. The 
learned trial Judge has still to make a find- 
ing on that issue, and this matter will, 
therefore, go back to the trial Court for a 
finding on the second issue and disposal ac- 
cording to law. As a result the appeal is 
allowed, the order of the lower appellate 
Court is set aside, and the case is sent back 
to the trial Court to be disposed of according 
to law. The appellant will be entitled to his 
costs in this Court and in the District Court. 
Costs in the trial Court will be costs in thei 
cause. 

Sen J. — 1 agree. 

Weeton J.— I agree. 

G.N. Appeal allowed^ 

[Case No, 62,] 
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FULL BENCH 

Divatia, Sen and Rajadhyaksha JJ. 

Nandlal Chunilal Bodiwala 

Petitioner 

v. 

Emperor. 

Criminal Revn. Appln. No. 662 of I944,l>e(uded 
on 18th September 1945. 

••(a) Criminal P. C. (1898), Ss. 369 and 439— 
Reference under S. 438 — Order without notice, 
viz., *No order on this reference’ is judgment 
within S. 369— No application in revision lies 
on same matter: Grim. Rev. Appln. No. 496 of 
1943, OVERRULED. 

The term judgment is not defined either in the 
Criminal Prooedure Code or in the Penal Code. 
It is described as the expression of the opinion of 
the Court arrived at after due oonaideration of the 
evidence and of the arguments, if any. This, how- 
ever, applies to the judgment of a trial Court. As 
provid^ in S. 424, S. 367, whioh prescribes what 
the form and contents of the judgment of a trial 
Court ought to be, does not apply to the judgment 
of a High Court. There are no definite rules as to 
what the judgment of a High Court aoUng in its 
appellate as well as revisloual jurisdiotion should 
cootaiu. because the judgment of the High Court 
in its oriminai jurisdiotion is ordinarily final and 
does not, therefore, require the statement of any 
reasons, especially in a tevisional application where 
the parties are not ^und to be heard. There is, 
therefore, praottoally no distinction between an 
order and a judgment of a High Court dispo&ig 
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of a proceeding before it. Hence where on a re- 
ference made by the Sessions Judge under S. 438, 
a Division Bench of the High Court passes an 
order, without issuing notice, viz., ‘No order on 
this reference,’ the applicant at whose instance 
the Sessions Judge made the reference is not 
entitled to make an application in revision to the 
High Court in the same matter, in view of the 
provisions of S. 369, Criminal P. C.: Crim. Revn. 
Appln. No. 496 of 1943, OVERRULED ; (’22) 
9 A.I.R. 1922 All. 502 ; (’28) 15 A.I.R. 1928 Oudh 
292; 3 I. C. 393 (Cal.) and (’24) 11 A. I. R. 1924 
Lah. 310, Disting. [P 278 C 1; P 279 C 1] 

In view of the hardship caused to a party by 

R. 26 of the Appellate Side Rules of the High 

Court, the Full Bench suggested the addition of a 
new rule to the effect that a reference made by a 
Sessions Judge recommending the setting aside of 
an order of the trial Court should always be placed 
for hearing after issuing notices to all the parties 
concerned. [p 279 C 2] 

Cr. P. C. — 

(’41) Chitaley, S. 369. N. 5, and S. 439, N. 3. 

t’41) Mitra, Page 1220, N. 1055 and Page 1380. 

N. 1170. 

(b) Criminal P. C. (1898), S. 439 (2)— Applica- 
bility— Sub-section applies to case of enhance- 
ment of sentence of accused— Reference under 

S. 438 by person who is not accused —Order 
without hearing — Order is valid and binds 
petitioner. 

The provision of sub s. (2) of S. 439 that no 
order shall be made to the prejudice of the accused 
unless he had an opportunity of being heard either 
personally or by pleader applies to a case of en- 
hancement of sentence of the accused and not to a 
case where the petitioner is not an accused person 
and the order of the lower Court is only confirmed. 
Consequently, in the case of such a petitioner, the 
fact that the order in a reference under S. 438 was 
made without hearing the petitioner does not affect 
its validity or its binding nature on the petitioner. 

[P 277 C 2; P 278 C 1] 
P. C, ^ 

(’4i) Chitaley, S, 439, N. 45. 

(*41) Mitra. Page 1446, N. 1216. 

J . C. Shah and N. C. Shah—tov Petitioner, 

S. O. Patwardhan, Assistant Government 

Pleader — for the Crown. 

Divatia J. — This application has been 
referred to the Pull Bench particularly for 
the determination of the following ques- 
tion, viz,, 

“When on a reference made by the Sessions 
Judge under S. 438, Criminal P. C., a Division 
Bench of this Court passes an order without 
issuing notice, viz. *No order on this reference,’ 
whether the applicant at whose instance the Ses- 
sions Judge made the reference is entitled to make 
an application in revision to this Court in the same 
matter, in view of the provisions of S. 369, 
Criminal Procedure Code ? ** 

The facts are shortly these ; The Addi- 
tional District Magistrate at Ahmedabad 
issued an order on 26th January 1944, under 
B. 40, Defence of India Rules, prohibiting a 
daily paper called Sandesh from publishing, 
seUing or distributing its special issue to be 
published on 26th January in connection with 


the celebration of the ‘Independence Day.* 
In a revisional application against the said 
order filed by the editor and publisher of the 
paper, the learned Sessions Judge was of 
the opinion that the Additional District 
Magistrate had no jurisdiction to pass the 
order, and that in any case R. 40 did not 
apply to a case where, as was found in this 
case, the document was only likely to con- 
tain a prejudicial report, etc., when published. 
For these reasons he made a reference to 
this Court under S. 439, Criminal P. C., with 
a recommendation that the said order should 
be quashed. The said reference No, 101 of 
1944 came up before a Division Bench of this 
Court and without issuing any notice to the 
parties it passed an order ‘no order on this 
reference.’ Thereafter the present petitioner, 
the Editor and Publisher of Sandesh^ filed 
this revisional application to this Court on 
30th November 1944, praying that the order 
of the Additional District Magistrate should 
be quashed. 

An objection of a preliminary nature was 
taken by the Assitant Government Pleader 
that this application was incompetent under 
S. 369, Criminal P. C., after the order passed 
by this Court in the reference. Under that 
section no Court, when it has signed its 
judgment, shall alter or review the same, 
except to correct a clerical error. The con- 
tention is that the question about the legality 
of the order of the Additional District 
Magistrate, which arises in this revisional 
application, is the same question which was 
the subject-matter of the reference which 
also came before this Court in its revisional 
jurisdiction, and the order of this Court “No 
order on this reference” in the latter proceed- 
ing is a judgment within the meaning of 
that term in S. 369, which, after it was 
signed, cannot be altered or reviewed in this 
application. It is clear that the powers which 
this Court exercises in a reference under 
S, 438 are revisional powers under S. 439 as the 
matter “has been reported for orders” of 
this Court. It is also rightly conceded on be- 
half of the petitioner that under S. 440 no 
party has a right to be heard before this 
Court in revision and that the provision of 
8ub-s. (2) of S. 439 that no order shall be 
made to the prejudice of the accused unless 
he had an opportunity of being heard either 
personally or by pleader applies to a case 
of enhancement of sentence of the accused 
and not to a case like the present where the 
petitioner is not an accused person and the 
order of the lower Court is only confirmed. 
The result is that this Court is acting in 
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revision in both the proceedings and that 
^the fact that the order in the reference was 
‘made without hearing the petitioner does 
not affect its validity or its binding nature 
on the petitioner. 

The next question is whether the order is 
a judgment under S. 369, The term judg- 
[ment is not defined either in the Criminal 
Procedure Code or in the Indian Penal Code. 
It is described as “the expression of the opi- 
nion of the Court arrived at after due consi- 
deration of the evidence and of the arguments, 
if any” ; 21 Cal. 121.^ This applies to the 
judgment of a trial Court and S. 367 pres- 
jcribes what the form and contents of the 
judgment of a trial Court ought to be. Sec- 
tion 424 dealing with the judgment of 
;the appellate Courts says that the rules 
Irelating to the judgments of a trial Court 
'shall apply, so far as may be practicable, 
to judgments of appellate Courts other than 
!a High Court, It must follow, therefore, 
'that there are no definite rules as to what 
|the judgment of a High Court acting in its 
appellate as well as revisional jurisdiction 
'should contain. This is quite natural because 
jtho judgment of the High Court in its cri- 
minal jurisdiction is ordinarily final and 
[does not, therefore, require the statement of 
jany reasons, especially in a revisional appli- 
'cation where the parties are not bound to 
bo heard. There is, therefore, practically no 
distinction between an order and a judg- 
ment of a High Court disposing of a proceed- 
ing before it. That being so, the order in 
the reference ‘No order on this reference* is 
a judgment under S, 369 and as such cannot 
be altered or reviewed. That judgment 
means that this Court does not see any 
reason to set aside the order of the Addi- 
tional District Magistrate as recommended 
by the Sessions Judge. In the present appli- 
cation the petitioner really asks us to alter 
or review that judgment by urging that 
although the Court did not set aside the 
order of the Additional District Magistrate 
on the grounds given by the Sessions Judge 
in his order of reference, it should do so 
because the petitioner had no opportunity 
to address this Court on his reasons in sup- 
port of the grounds given by the Sessions 
^dge or by urging fresh grounds for setting 
aside the order. That, in our opinion, comes 
within the prohibition of s. 869 as the pre- 
vious order of the High Court is a judgment 
which could be passed in its revisional 
j urisdiction without bearing a party. 

1 . ('94) 21 Cal. 121, Damu Senapati v. Sridhar 
Rajwar. 


Mr. Shah relies on some decisions of this 


and other High Courts in support of his 
argument that this application is competent. 
The first is an unreported decision of our 
High Court in Cri. Rovn. Appln. No. 496 
of 1943.^ The facts in that case were no 
doubt similar to those in the present case. 
There also the order was that no order was 
to be made in the reference and a subse- 
quent revisional application by the party 
was held to be competent. It was observed : 


‘^We do not think that it can be accepted as a 
rigid rule, merely because the High Court on a 
previous occasion has had before it a case upon 
which it had power to take action under s. 439, 
Criminal P. C., and did not consider on the facts as 
then appeared to it that it was necessary to take 
action, that, when the case again comes before the 
High Court on a future occasion, it is debarred 
from exercising the power of interference in revi- 
sion, which earlier it did not oondder necessary to 
exercise. The order of the Bench of this Court, as 
already mentioned, is really not an order under 
S. 439, Criminal P. C. It is not more than a note 
that, as at present advised, no order under that 
section is proposi^.’* 


The provisions of S. 860 were not brought 
to the notice of the Court, and it was taken 
for granted that the order passed in the 
reference was not more than a note that no 


order under S. 439 was proposed. In our 
opinion it is difficult to hold this formal order 
disposing of the reference as a mere note. 
In law the order amounted to a judgment, 
and, therefore, was not open to review under 
s. 369. We do not think, therefore, that that 
decision is in accordance with law. The next 
decision relied upon is 45 ALL. 11.^ But it is 
clearly distinguishable from the present case. 
There the revisional application was main- 
tainable because the previous reference was 
only for enhancement of sentence and the 
subsequent application was on the merits 
and not on the point raised in the reference. 
There was, therefore, no question there 
whether the order on the reference was a 


✓ 


judgment on the merits and os such governed 
by the provisions of S. 369. In A. I. R. 1928 
Oudh 292^ the reference was not rejected on 
the merits but on the ground that the Seasons 
Judge had no power to make it at on inter- 
locutory stage. There was, therefore, no 
judgment on the merits of the points involved 
in the subsequent revision application. In 
the present case the order of this Court was 
on the merits and not on the ground that 

2. Cri. Rovn. Appln. No. 496 of 1943, decided ou 
20th January 1944 by Wodia and Weston JJ.^ 
Cbamanlal Eevalohand v. Bai Ruxmani. 

3. (*22) 9 A.l.R. 1922 All. 502 ; 46 AU. 11 : 68 
I. C. 32, Emperor v Kohna Bam. 

4. C28) 15 A.l.R 1928 Oudh 392 : 110 1. 0. 309» 
Sheo Saran v. Jitendra Nath. 
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the reference was not competent. In 10 
C. L. J., 80,^ the OL'der on the reference was 
made in default of appearance of both parties 
without considering the merits of the ease. 
It was open to the Court to set aside the 
order passed in default of appearance on 
proper grounds when notice was issued to 
the parties and it is in accordance with the 
principles of natural justice that if the parties 
are asked to appear” the case should not be 
decided till they are heard, and that if the 
matter is disposed of in their absence, they 
should have an opportunity to show that 
they were prevented from appearing on 
account of a reasonable cause. On that prin- 
ciple, a subsequent revisional application 
would lie on the same ground on which an 
application to restore a case dismissed for 
default would lie. That, however, is not the 
case here. The last decision relied on by the 
petitioner is A.I.R. 1924 Lah. 310® and that 
also was a case of default of appearance and 
the decision was not on the merits. 

No authority has been brought to our 
notice in which an order of the High Court 
similar to the one we have here was not held 
.to be a judgment under S. 369. In the absence 
of anything to show yjat the order was 
passed on a preliminary ground without 
going into the merits of the point raised in 
the reference, it must, in our opinion, be 
presumed that the order is a final order on 
the merits and as such amounts to a judg- 
ment. Accordingly we hold that the present 
revision petition really seeks us to alter or 
review a judgment already passed in a former 
proceeding and is, therefore, barred by the 
provisions of 8 . 369. 

Although we are constrained to come to 
this conclusion on the provisions of law, we 
are not unaware that the applicant has a 
grievance that his position has been worsened 
and not improved by the Sessions Judge 
being in his favour, because if the recom- 
mendation of the Sessions Judge is turned 
down without hearing the petitioner as has 
happened in this case, he is worse ofif, while 
if the Sessions Judge would have been 
against him he could have still applied to 
this Court in revision and got an opportunity 
to put his case before us. This is no doubt 
an anomaly, and it is caused by the provi- 
sions of R. 26, Appellate Side Rules, which 
compels a party to apply to a lower revi- 
sional Court before applying in revision to 

5. (’09) 3 I. C. 393 : 10 C. L. J. 80, Bibbuty 
Mohua Roy v. Dasimoni Dassi. 
e. (’24)11 A I.R. 1924 Lah. 310 : 69 I. C. 638, 
Eishen Singh v. Glrdhari Lai. 


the High Court. Under S. 439 it is open to 
a party to apply in revision to the High 
Court against the order of any inferior Court 
which is not appealable. Under S. 435 it is 
open to him to apply in revision to any 
Court superior to the trial Court and inferior 
to the High Court in a matter in which he 
can also directly apply in revision to the 
High Court. Such revision Court, however, 
if it is of the opinion that the decision of the 
trial Court is illegal or improper, cannot 
itself set it aside but has to make a reference 
for doing so to the High Court under S. 438 . 
There is thus a concurrent remedy to the 
aggrieved party. Thus, if R. 26 had not been 
there, the petitioner could have applied to 
this Court directly under s. 439 against the 
order of the Additional District Magistrate 
and would have had an opportunity to place 
his arguments before the High Court, but 
under R. 26 he has got to apply in revision 
first to the Sessions Court. If the Sessions 
Judge had dismissed his application he could 
then have applied to and argued his case 
before this Court, but because the Sessions 
Judge was in his favour and had, therefore, 
got to make a reference to this Court recom- 
mending it to set aside the order and because 
this Court was not satisfied with the reasons 
for the recommendation, and disposed of it 
without issuing a rule, the petitioner is now 
debarred from arguing his arguments before 
this Court. It may be that the reasons given 
by the Sessions Judge for the recommenda- 
tion may be weak or may be insufficient, 
whereas the petitioner, if he appears, may 
be able to urge cogent and sufficient reasons 
for setting aside the original order. He thus 
suffers on account of the provisions of the 
rule which deprives him of an opportunity 
to come to this Court in revision in the first 
instance. ^ 

We think this position does cause hardship 
to the party and it should be effectively 
remedied. We do not see any reason to 
delete R. 26 altogether from the Appellate 
Side Rules. It is a salutary provision and 
has otherwise worked well, but we think a 
new rule should be added to the effect that 
a reference made by a Sessions Judge recom- 
mending the setting aside of an order of the 
trial Court should always be placed for 
hearing after issuing notices to all the parties 
concerned. Such a rule would remove the 
hardship like the one in the present case by 
enabling the party to urge his arguments in 
support of the reference. It is true that this 
procedure will involve delay and expense in 
oases where references are made on obviously 
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untenable grounds, but the balance of con- 
venience is in favour of hearing all such 
references after notice to the parties. If the 
proposed rule is adopted, it may be hoped 
that a good deal of time and expense would 
be saved if the lower revisional Courts take 
care in making references to this Court only 
in cases where the decisions involve a point 
of law of general importance which may 
govern other cases or where in their opinion 
there has been substantial injustice and not 
merely where a different view of the case 
can be taken on appreciation of evidence. 
The application is dismissed. 

V.R./D.H. Application dismissed, 

[Case No, 63,] 
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Bhagwati J, 

Firm Juggilal Kamlapat — Petitioners 

V. 

Collector of Bombay and another — • 

Bespondents, 

O. C. J. Miso. No. 37 of 1946, Decided oa 9th 
August 1945. 

(a) Defence of India Act (1939), S. -2 (2) (xxiv) 
— Enactment of S. 2 (2) (xxiv) and R. 75A, 
Defence of India Rules, without notification 
under S. 104, Government of India Act, is ultra 
vires. 

The enactment of S. 2 (2) (xxiv), Defence of 
India Act, and R. 75A, Defence of India Rules, 
with respect to the requisition of immovable pro- 
l>erty without a public notification by the Governor 
General under S. 104, Government of India Aot, is 
ultra vires the Central Legislature: (*46) 33 A.I.R. 
194G Bom. 216, Foil. [P 286 C 2] 

(b) Defence of India Act (1939), S. 19 — De- 
fence of India Rules, R. 75A — Provision is 
made for compensation in respect of requisi- 
tion of immovable property. 

There is nothing in the terms of B. 76A, De- 
fence of India Rules, or S. 19, Defence of India 
Aot, to support the contention that no provision 
has been made therein for compensation in respect 
of the requisition of immovable property. If the 
requisition of immovable property is validly made, 
there is due provision for awarding the compensa- 
tion to the owner of that property by the Govern- 
ment in the event of a requisition of such property 
being made from the owner thereof. [P 266 C 2; 

P 286 C 1] 

(c) Defence of India Rules (1939), R. 75A — 
Requisition for period of present war and six 
months thereafter — Period is not vague. 

If the requisition order states that the requisition 
of immovable property is to continue during the 
period of the present war and six months there* 
after the period cannot be said to bo vague and 
indefinite. [P 286 0 2] 

(d) Defence of India Rules (1939), R. 75 A — 
Flat requisitioned for duration of war — Order 
delegating power to determine this term to 
officer for whom requisition is made is not 
illegal. 


Where a fiat is requisitioned for the duration qI 
the war and six months thereafter, the order dele- 
gating the power to determine this term to the 
officer for whose use the fiat is requisitioned is 
not illegal and void. [P 286 Q 2] 

(e) Certiorari — Writ of — Writ of certiorari 
and writ oi prohibition should not be claimed 
simultaneously. 

Reliefs for the writ of certiorari^ writ of prohibi- 
tion and order under S. 46, Specific Relief Aot, 
should not be claimed simultaneously but alterna- 
tively. Where a person olaTms a writ of certiorari^ 
Court will not issue a writ of prohibition also 
merely because the applicant desires it for the 
sake of greater caution. [P 288 C 1, 2] 

(f) Certiorari— Writ of — When granted, sta- 
ted — Writ can be issued also in those cases 
where tribunal or officer acted without autho- 
rity or jurisdiction. 

There is no difierenoe in principle between the 
writ of certiorari and the writ of prohibition except 
that the latter may be invoked at an earlier stage. 

[P 290 O 2] 

The conditions precedent for the High Court 
exercising its jurisdiction to issue the writs of car- 
tiorari and prohibition are that there should be a 
body of persons, or to use another expression, a 
tribunal or officer : — (1) having legal authority, 
(2) to determine questions aSeoiing rights of 
subjects, and (3) having a duty to aot judicially 
and (4) they should act in excess of their legal 
authority, or^ithout authority or jurisdiction at 
all. The Collector acting under R. 75A, Defence of 
India Rules, and S. 15, Defence of India Aot, and 
requisitioning immovaBle property is a tribunal or 
officer having legal authority to determine questions 
affecting the rights of the subjects and having 
authority to aot judicially and if he acta in excess 
of his legal authority or without any authority or 
jurisdiction at all it would be competent to the 
High Court to issue a writ of c^rfiorari or a writ 
of prohibition against him: Cose law discussed, 

[P 290 0 2; P 292 0 1} 

(g) Certiorari — Writ of — ‘Judicial act* ex- 
plained ^ Order of Collector requisitioning 
immovable property on materials gathered 
after proper inquiries is judicial act. 

The general principles which afford a guide to 
the determination of the question whether an aot 
which is done by a tribunal or competent authority 
is a judicial aot or an executive, administrative, or 
a ministerial aot, ere that the tribunal or com- 
petent authority should have power by its determi- 
nation within jurisdiction to impose liahility or 
affect rights of others, that it should aot in exercise 
of some right or duty to decide, that the act should 
be done by it upon oonsideration of foots and oiroum- 
stanoes and imposing liability or affecting the rights 
of others, that it decides on the materials before 
it as between a proposal and an opposition, even 
though it is not bound to treat as though it was a 
trial, though it has no power to administer oath 
and need not examine witnesses and though it oan 
obtain information in any way it thinks best 
always giving a fair opportunity to those parties 
in controversy for oorreoting or oontradloting state- 
ments prejudioiol to their view. [P 295 0 2] 

Regard must also be had to the terms of the 
particular rule, the nature, soope and effect of the 
partioular power in exeroise of which an aot may 
be done read with the provisions of S. 16,Defenoe of 
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India Act. An order of Collector acting under 
R. 75A, Defence of India Rules and S. 15 of 
Defence of India Act, requisitioning immovable 
property on the material gathered after proper 
inquiries is a judicial order and if it is in excess of 
power or without jurisdiction it is amenable to the 
jurisdiction of the High Court to issue a writ of 
certiorari or prohibition. [P 296 C 1 ; P 297C 2] 

(h) Specific Relief Act (1877), S. 45 — Enact- 
ment of S. 45 has not abolished writ of pro- 
hibition — Subject is entitled to both these 
remedies as alternative remedies. 

In those cases where only a part of the provisions 
of a particular prerogative writ is embodied in the 
enactment of a statute, the prerogative is not 
merged pro tanto in the statute but continues to 
exist in its full glory, the only thing which is done 
by the statute being that in the cases covered by the 
statute the subject or the applicant would have a 
concurrent or alternative remedy also under the 
statute apart from his right to invoke the jurisdic- 
tion of the Court to issue a prerogative writ in his 
favour. Hence the enactment of some of the pro- 
visions of the writ of prohibition under S. 45, 
Specific Relief Act, also would not take away the 
right of the subject or applicant to invoke the 
jurisdiction of the Court to issue the writ of pro- 
hibition even in those cases which are covered 
within the four corners of the provisions of S. 45, 
Specific Relief Act. The subject or the applicant 
Nvould be entitled to both the remedies as alterna- 
tive remedies and would be entitled to invoke the 
jurisdiction of the High Court to grant him the 
one or the other of these two remedies > Observa’ 
tions of Macleod G. J. in (’26) 13 A.I.R. 1926 
Bom, 247, held obiter; Observations of Coyajee J, 
in (’45) 32 A.I.R, 1945 Bom. 419; Dissent. 

[P 299 C 2 ; P 300 C 2] 

(i) Civil P. C. (1908), S. 115— S. 115 has not 
taken away High Court’s jurisdiction to issue 
writ of certiorari [Ohitcr\ 

The jurisdiction to issue a writ of certiorariQB.n 
only be taken away by express negative words and 
not by the enactment of certain of the provisions 
therein in a statute by the Legislature. The fact 
that in those cases which ate covered by S. 115, 
Civil P, 0., the subject or the applicant has an 
alternative remedy of invoking the revisional 
powers of the High Court cannot take away the 
jurisdiction of the Court to issue the prerogative 
writ of certiorari in proper cases even though the 
same might be covered within the four corners of 
S. 115, Civil P. C. Both these are treated as alter 
native remedies and the subject is entitled to have 
resort to either the one or the other: (’39) 26 A.I.R. 
1939 Bom. 471, Rel. on. [P 300 C 2J 

Af. P. Amin and R, J. Kolali — for Petitioners. 

Sir J amshedji Kanga and G. N. Joshi 

— for Respondents. 

Order. — The petitioners are a firm car- 
rying on business at Bombay, Cawnpore, 
Calcutta and several other places. The part- 
ners of the petitioners’ firm are three bro- 
thers, viz.. Sir Padampat Singhania, Lala 
Kailashpat Singhania and Lala Lakshmipat 
Singhania. In paras. 1 and 2 of their peti- 
tion the petitioners set out the various busi- 
nesses and industrial concerns in which they 
are interested and also set out the manner 
1946 B/36 & 37 


in which the partners of the petitioners’ 
firm as well as the directors, managers and 
representatives of one or more of the con- 
cerns of the petitioners in India are obliged 
to and do in fact come down to Bombay 
very frequently. They say that for the pur- 
pose of housing them as well as the offices 
of their several businesses they have rented 
since 1911 flat No. 4 on the third floor of the 
premises known as Ganga Bihar at Marine 
Drive in Bombay. The petitioners say that 
they have no other place in Bombay where 
they can have any accommodation for the 
aforesaid puri:)Oses and that the flat is in- 
dispensable to them for their business pur- 
poses and for the purposes of the residence 
of their representative and the other persons 
when they come down to Bombay. In para. 3 
of their petition, they also point out the acti- 
vities of Sir Padampat Singhania and Lala 
Kailashpat Singhania, the partners of the 
petitioners’ firm, and the manner in which 
they are obliged to come down to Bombay 
from time to time and put up at the flat 
whenever they happen to come down to 
Bombay. After describing their multifarious 
activities and the needs as I have above 
described, the petition proceeds to state that 
in the beginning of January 1945 respon- 
dent 1 served an order no. CBWd/69 pur- 
porting to have been issued on behalf of the 
Central Government under R. 754, Defence 
of India Rules, read with the Notification 
of the Government of India Defence Co- 
ordination Department No. 1336/OE/l/42 
dated 25th April 1942, whereby the flat was 
requisitioned from the date of the order and 
the petitioners were directed to deliver pos- 
session of the flat to the Superintending 
Engineer, Western Circle, Central P. W. D., 
respondent 2, on 16th February 1945. 

On receipt of the order a letter was ad- 
dressed on behalf of Sir Padampat Singha- 
nia, the partner of the petitioners’ firm, by 
his advocate to the respondent contending 
in the first instance that the said order was 
not good in law and was null and void as 
the person in whose name the requisition 
order was issued was dead and gone long 
ago and that the fiat was actually in the 
name of J. K, Cotton Spinning and Weav- 
ing Mills, Ltd. Without prejudice to his 
contention, Sir Padampat Singhania wrote 
to say that the particular flat was required 
for their business purposes and for the pur- 
poses of residence of the various persons 
who came down to Bombay and the only 
accommodation available to the J. K. Direc- 
tors was the flat in question. He pointed 
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out that so far as Bombay was concerned, 
the J. K. S. had no other premises available 
to them for occupation except a cottage at 
Juhu known as "Kamla Cottage’* which was 
in the sole occupation of Mr. N. C. Mehta, 

I. C. S., former Sugar Controller, but now 
in the employ of the J.TC. S. He stated that 
the fjat was not vacant and was continually 
occupied and used by the J. K. S. Directors 
(one of the rooms being used for the office 
purposes) and that they had no other place 
of accommodation in Bombay. He pointed 
out that an inquiry regarding the flat had 
been made by the Special Officer, Requisi- 
tioning, sometime in November 1944 and it 
was presumed that he was satisfied about 
the genuineness of his case that the fiat was 
necessary for the residential accommodation 
of the directors. He further pointed out that 
there would be no dearth of vacant flats in 
Bombay, many of which would be available 
for Government purposes and that there 
was scarcely any necessity for the Govern- 
ment to deprive the genuine occupiers of 
their flats like him of the flats in their use 
and occupation. By his letter dated 16th 
January 1945, Sir Padampat Singhania 
through his advocate corrected the misstate, 
ment which he had made in his earlier letter 
dated 9th January 1945, that the person in 
whose name the requisition order was issued 
was dead and gone long ago. He stated that 
the flat did not stand in the name of the 

J. K. Cotton Spinning and Weaving Mills, 
Ltd., but stood in the name of Seth Juggilal 
Kamlapat in which name the requisition 
order had been issued. Sir Padampat Singha. 
nia through his advocate addressed a fur- 
ther letter dated 19th January 1945, to 
respondent 1. wherein he elucidated and 
added some further points for the consider- 
ation of respondent 1. He recounted therein 
the various qualifications and activities of 
bis and those of Mr. Bharatia, Lala Kailash- 
pat Singhania, Lala Sohanlal Singhania and 
other directors of the J. K. Industries. He 
stated that most of the concerns in which he 
was concerned were doing genuine war 
work and reiterated his request for the can- 
cellation of the requisition order. Respon- 
dent 1, however, replied, on 6th Pebniary 
1945, that he had considered the representa-. 
tions which Sir Padampat Singhania had 
made in his letters dated 9th January 1945, 
and 19th January 1945, and regretted to 
state that the requisition order could not be 
withdrawn. The petitioners* firm, therefore, 
by their attorneys* letter dated I2th Febru- 
ary 1946, wrote a letter to the Adviser to 


His Excellency the Governor of Bombay 
putting on record the various facts and 
representations which they had made in. 
the said letters dated 9th January 1946, and 
19th January 1945, above referred to, and 
which they had addressed to respondent 1. 
After setting out therein with great elabora- 
tion the facts and representations above 
mentioned, the letter stated in para. 16- 
thereof that the said flat was entirely indis- 
pensable to them and to their business, that 
they were doing considerable war work 
through their various concerns therein men- 
tioned, particularly the Eastern Chemical Co.. 
and the Raymond Woollen Mills, Ltd., of 
Bombay, and J. K. Cotton Spinning and 
Weaving Mills, Ltd., that all the other con- 
cerns of Bombay as well as Cawnpore and 
Calcutta were mostly doing war work, that- 
all the said work would suffer immensely 
and they would be put to immense loss if. 
the said flat were not allowed to remain in 
their possession and they were prevented 
from locating their permanent manager and 
other representatives in Bombay and from 
themselves coming to Bombay. They added 
that if the said flat was not derequisitioned 
the Government alone would be responsible 
for the aforesaid consequences and they 
would have no alternative but to proceed 
further according to law. This letter alsa 
had not the desired effect. The Government 
were absolutely uninfluenced by the threat 
held out in para. 16 of that letter that tha 
war work which the i)etitioners were doing 
would suffer immensely if the flat was not 
derequisitioned as asked for and a letter was 
addressed by the Under Secretary to the 
Government of Bombay, Revenue Depart- 
ment, to the x>3t^itioners* attorneys on 16th 
February 1946, whereby the petitioners were 
informed that Government saw no reason 
to interfere in the matter. 

When these representations which the 
petitioners made to respondent las well as te 
the Adviser to His Excellency the Governor 
of Bombay had not their desired effect, the 
petitioners filed this petition in this Court. In 
para. 7 of their petition the petitioners sub- 
mitted that respondent 1 was not competent 
to issue the said order of requisition. They 
stated that R. 75A, Defence of India Rules, ap- 
l>eared to have been framed by the Central 
Government in exercise of their powers 
under ss. (2) 2 (xxiv), Defence of India Act, 
that “requisition” was a distinct and 
separate category of legislative power and 
that “requisitioning" of property "was not 
covered by or included in any entry in the 
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three lists contained in Sch. vil, Govern- 
ment of India Act and that neither the 
Central Legislature nor the Provincial Legis- 
lature was competent to legislate in respect 
thereto and that, therefore, E. 75A, Defence 
of India Rules, was ultra vires and bad. In 
para. 8 of their petition, they stated that 
there was no provision for compensation 
made anywhere in the Defence of India Act 
for requisition of immovable property and 
that condition No. 4 of the said purported 
order had no application to the case of requisi- 
tion of immovable property. In para. 9 of their 
petition they further submitted that by the 
said order the said flat was moreover pur- 
ported to be requisitioned for an indefinite 
term, which, in any event, it was not com- 
petent for respondent 1 to do. They further 
stated that the power to determine the said 
indefinite term was by the said order dele- 
gated to and vested in respondent 2 which 
delegation or vesting was illegal and unautho- 
rised and that the whole order was there- 
fore vitiated and was illegal and void. They 
further submitted that for each of the 
reasons therein mentioned the said purported 
order issued by respondent 1 was without 
jurisdiction and was ultra vires^ illegal and 
inoperative in law. 

Without prejudice to their submission 
the petitioners further submitted in para. 11 
of their petition that having regard to the 
facts mentioned above and having regard 
to S. 15, Defence of India Act, it was not 
competent for respondent 1 to issue the said 
requisition order when there were and still 
are many and numerous large bungalows in 
the occupation of various persons in Bombay 
who might not and in fact do not need the 
entire bungalow or bungalows and any one 
of which latter premises or a portion or por- 
tions thereof could well have been requisition- 
ed by respondent 1 after due inquiries. The 
petitioners further submitted that the Govern- 
ment had put up and could still put up numer- 
ous sheds and quarters on very large pieces of 
land in possession of the Government wherein 
the officer or officers of the Central P, W. D. 
could be accommodated without the least 
inconvenience and the object of respondent 1 
in requisitioning the said premises of the 
petitioners was not the efficient prosecution 
of the war as alleged in the order. They 
submitted that the order in question was not 
made bona fide for the purpose for which it 
purported to have been made. In para. 12 
of their petition they also submitted that the 
order of respondent 1 was made without 
calling upon the petitioners for explanations 


and inquiries and as such it was also against 
the principles of natural justice and was 
passed by respondent 1 as a result of the 
denial of natural justice to the petitioners. 
Based on those submissions of theirs con- 
tained in those paragraphs of this petition 
the petitioners submitted that this Court 
should issue a writ of certiorari^ calling for 
the records of the papers and proceedings or 
inquiry, if any, made by respondent 1 before 
he issued the said order to enable this Court 
to determine the legality of the said order 
and if necessary to quash the same. They 
also submitted that this Court should issue 
a writ of prohibition, it being necessary in 
the interest of justice and consonant with 
right and justice that respondent 1 should 
be prohibited from proceeding with or taking 
any steps to execute, enforce or carry into 
effect the said order passed by him in the 
manner threatened in the said order or in 
any other manner whatsoever. They also 
submitted that this Court should issue an 
order under s. 45, Specific Relief Act, direct- 
ing respondent 1 to forbear from exercising 
jurisdiction and from proceeding to execute 
or take any steps for the execution or enforce- 
ment of or carrying into effect of the said 
order. Prayers (a), (b) and (c) of the peti- 
tion were respectively in respect of the said 
reliefs by way of a writ of certiorari, a writ 
of prohibition and an order under S. 46, 
Specific Relief Act, which they had submitted 
should be granted by the Court in their 
favour against the respondents. 

This petition was filed by the petitioners 
on 1st March 1945. On 2nd March 1945, they 
made an application before me for the 
granting of a rule nisi in terms of prayers 
(a), (b) and (c) of the petition which I 
granted on that day, giving the petitioners 
liberty to apply for an interim order on 
forty-eight hours* notice in that behalf if 
respondent 1 was going to take steps towards 
execution of the said requisition order in the 
meanwhile. 

Respondent i filed an affidavit on 2nd 
April 1945, contending in the first instance 
that the petition was misconceived and in- 
competent and that the same should be dis- 
missed with costs. Without prejudice to his 
said contentions he stated in para. 3 of his 
affidavit that according to his information 
and the investigations made by the Govern- 
ment officers before the requisition order was 
made, and after receiving the representations 
made on behalf of the petitioners, he was 
informed that the said flat was on occasions 
used by the petitioners* representatives visit- 
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ing Bombay and not by any person regularly 
resident in Bombay. Ho stated that his 
information was that the petitioners’ repre- 
sentatives visiting Bombay who were mak- 
ing use of the said flat could make other 
arrangements for their casual stay in Bom- 
liay and that the petitioners were the owners 
of a large bungalow at Juhu. He stated that 
it w’as pointed out to him that it should not 
be difficult for the i^etitioners to obtain 
accommodation in the said bungalow at 
Juhu whenever they or their representa- 
tives happened to come to Bombay for the 
purposes of their business. Without pre- 
judice to the above, respondent 1 stated in 
para. 4 of his affidavit that he had been 
informed by his Special Requisition Officer, 
]Mr. Gupte, that quite recently the petitioners 
liad purchased for themselves a palatial 
bungalow at Warden Raod completely fur- 
nished and had secured possession thereof 
and submitted that in view of this purchase 
the whole of the petitioners’ complaint as 
contained in the petition and in the repre- 
sentations made by them to the Government 
of Bombay fell to the ground. Respondent 1 
stated in para. 7 of his affidavit that the 
action complained of was taken by him 
after fully considering the facts placed before 
him and that the order for requisition was 
served on the petitioners for the purpose 
mentioned in the said requisition order, viz., 
for the efficient prosecution of the war. In 
para. 8 of his affidavit, he denied that expla- 
nations were not called for from the peti- 
tioners’ representatives who were in the said 
flat in Bombay or that inquiries were not 
made from them and from other quarters. 
He stated that the inquiries prior to the 
making of these orders were departmental 
inquiries and the facts placed before him 
were fully considered by him before any 
requisition order was made by him. He also 
stated that far from taking any precipitate 
action against the petitioners in respect of 
this flat both the Government of Bombay 
and himself had considered the petitioners’ 
representations from every point of view. 

An affidavit in rejoinder was filed on 
6th April 1946, by Sadanand Motiram Nevgi. 
the representative of the petitioners. He 
stated that as the representative of the peti- 
tioners he had been regularly staying in the 
said flat, that respondent 1 had merely relied 
upon information supplied to him by other 
persons and investigations made by other 
Government officers, which information was 
not first-hand and was incorrect and mis- 
leading. He stated that respondent 1 did not 


appear to know that the petitioners had 
several concerns not only in Bombay but 
as nearly as 40 concerns in Cawnpore and 
other places and the representatives of the 
said concerns were coming to Bombay from 
time to time so that the flat in question 
remained completely occupied throughout 
the year. He stated that there was no accom. 
modation at all available for housing the 
representatives of the other various concerns 
wffien they came down to Bombay from 
time to time as also for locating the offices 
of the said various concerns. As regards the 
bungalow referred to os having been pur- 
chased at Warden Road, he denied that it 
was a palatial bungalow as was sought to be 
made out. It could only accommodate the 
director in charge and another director of 
the said concern but the remaining partners 
of the petitioners and the managers, repre- 
sentatives and managing and other directors 
of the petitioners’ numerous concerns could 
not be accommodated in the said bungalow. 
The flat in question was still required for 
the purpose of accommodating them. He 
further denied that any explanations were 
ever called for from the i)etitioners or their 
representatives. He stated that none of them 
was asked to answer any of the allegations 
made against them, that all the inquiries 
were ex parte inquiries without giving any 
opportunity to the petitioners to challenge 
the veracity thereof, and- that respondent 1 
had acted against the principles of natural 
justice in not giving an opportunity to the 
l)6titioners to answer the said inquiries. 

These are the respective contentions of 
the parties in the petition and the affidavits 
which they have made in these proceedings. 
No evidence was led by Mr. M. P. Amin in 
support of his various allegations of fact • 
even though the same were controverted by 
respondent l; and he relied solely upon the 
points of law which arose in the petition in 
order to obtain the reliefs which the peti- 
tioners had prayed for in their petition. I, 
therefore, take it that the whole superstmo- 
ture which the petitioners have based on 
their multifarious business activities and the 
requirements of their representatives and 
the various directors and managers of their 
various concerns in Bombay and elsewhere 
in India who require to come down to Bom- 
bay and occupy the premises in question 
was merely put forward in order to make 
out a case as if respondent 1 had in the 
matter of the issue of the requisition order 
in question act^ in flagrant disregard of the 
provisions of S.16, Defence of India Aot» 
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1939, and that the requisition order in ques- 
tion was, therefore, illegal, void and inopera- 
tive in law. The absence of any evidence 
led by the petitioners in that behalf, in spite 
of the said allegations having been contra- 
vened by respondent l, leads me to the 
conclusion that there was absolutely no 
substance in that contention of the peti- 
tioners, that the said allegations had been 
trotted out by the petitioners merely with 
a view to exaggerate their needs and re- 
quirements and it was not thought worth 
their while by the petitioners to lead any 
evidence in support ‘of the same in view of 
what had been pointed out by respondent 1 
that besides the said flat in Bombay which 
was sought to be requisitioned by him, the 
petitioners had a bungalow at Juhu named 
Kamala Cottage and a palatial bungalow 
situate at Warden Road where they could 
easily and with convenience house all their 
partners and the representatives and direc- 
tors and managers of the various industries 
in which they were concerned whenever 
they happened to come down to Bombay. 
The only purpose of the petitioners in putt- 
ing forward these various allegations was to 
show to the authorities concerned as well as 
to the Court the importance of their business 
connections, the magnitude of their business 
and the war work which they alleged they 
had been doing in the course of their manage- 
ment of the said various businesses of theirs. 
All these allegations and representations 
had no effect on the Government, they had 
also no effect on the Court in the matter of 
the appreciation of their contention as re- 
gards respondent 1 having acted in contra- 
vention of the provisions of s. 15, Defence 
of India Act, in the absence of any evidence 
led by them in support of the same. In the 
result. I hold that the petitioners have failed 
to substantiate their contention that the re- 
quisition order in question was passed by 
respondent 1 in flagrant disregard of the 
provisions of s. 15, Defence of India Act, and 
was, therefore, illegal, void and inoperative 
in law. 

Equally baseless was the other contention 
of the petitioners that the order made by 
respondent 1 was made by him without 
calling upon the petitioners for explanations 
and inquiries and as such was against the 
principles of natural justice and was passed 
by him with the denial of natural justice 
to the petitioners. Even though the said 
allegations had been controverted by res- 
pondent 1 the petitioners did not lead any 
evidence on the point. In the result I hold 


that the petitioners have also failed to 
establish this contention of theirs. Having 
disposed of the two contentions which re- 
quired evidence to be led by the petitioners 
in support of the allegations in that behalf 
before they could ever substantiate the same, 
I shall now proceed to consider the conten- 
tions which the petitioners have raised in 
their petition which involved consideration 
of points of law. The petitioners contended 
first that the enactment of S. 2 (2) (xxiv), 
Defence of India Act, and R. 75A, Defence 
of India Rules, was ultra vires the Central 
Legislature. This contention I have already 
dealt with in extenso in my judgment in 
47 Bom. L. R, 1010,^ and for the reasons 
stated therein I am of opinion that the 
enactment of S. 2 (2) (xxiv), Defence of India 
Act, and R. 75A, Defence of India Rules, with 
respect to the requisition of immovable pro- 
perty without a public notification by the! 
Governor-General under s. 104, Government 
of India Act, was tdtra vires the Central 
Legislature. I may state here that in this 
petition also we are only concerned with 
the requisition of immovable property by 
respondent 1 . The petitioners further con- 
tended that no provision for compensation 
was made anywhere in the Defence of India 
Act, for requisition of immovable property 
and that condition no. 4 of the purported 
order had no application to the case of 
requisition of immovable property. This con- 
tention was not seriously pressed by Mr. 
M. P. Amin for the petitioners. I may, 
however, point out in this connection that 
condition no. 4 of the requisition order in 
question says: 

“Such compensation as may be settled by agree- 
ment shall be paid to the owner of the property 
and, in the event of failure to reach agreement, 
such compensation as may be determined under 
the provisions of the Defence of India Act, 1939, or 
the rules thereunder.’* 

This is in accordance with the terms of 
S. 19, Defence of India Act, which enacts 
the provisions for compensation to be paid 
in accordance with certain principles for 
compulsory acquisition of immovable pro- 
perty, etc. I see nothing in the terms of 
E. 75A, Defence of India Rules, or s. 19, 
Defence of India Act, which goes to support 
the contention of the petitioners that no 
provision has been made therein for com- 
pensation in respect of the requisition of im- 
movable property, nor do I see any force 
in the contention of the i)etitioners that 
condition No. 4 of the requisition order in 

1. (’46) 33.A.I.R. 1946 Bom. 216 : 47 Bom. L. R. 
1010, Tan Bug Taim v. Collector of Bombay, 
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question has no application to the case of 
requisition of immovable property. If the re- 
quisition of immovable property was validly 
made, there is due provision for awarding 
the compensation to the owner of that pro- 
perty by the Government in the event of a 
■ requisition of such property being made from 
the owner thereof. I, therefore, reject this 
contention of the petitioners. 

The petitioners further contended that 
the requisition order in question purported 
to requisition the immovable property for an 
indefinite term which it was not competent 
for respondent 1 to do. In support of this 
contention of the ijetitioners, Mr. M. P. Amin 
urged that according to the first condition 
therein mentioned the property was to con- 
tinue in requisition during the period of the 
present war and six months thereafter. He 
urged that that period was an indefinite 
l^riod and, therefore, the requisition order 
being vague and indefinite was not a valid 
order but was illegal and inoperative in law. 
If the argument of Mr. M. P. Amin was to 
be accepted, the requisition order in ques- 
tion should have stated that the requisition 
was to continue for a determinate period, 
say four months, six months, eight months 
and so on. The requisitioning authority 
should have either by a sort of foresight or 
provision determined within itself what was 
going to be the period of the duration 
of the present war and ought to have stated 
that period as the period of requisition or 
should have resorted to approximations in 
that behalf and stated the approximate 
period so arrived at as the duration of the 
present war, but should not have had resort 
to the expression which according to Mr. 
M. P. Amin was vague in so far os it said 
that the requisition order was to be for the 
period of the present war and six months 
thereafter. He contended that his clients 
wore not in a position to know what was the 
period during which this requisition order 
was going to be in operation. They could 
not know whether it was for two months or 
two years or for any indefinite period be- 
yond the same. How could they, therefore, 
make any arrangements for housing their 
various representatives, directors and mana- 
gers of the various industries in which they 
liad been interested as also the offices of 
those various concerns with any degree of 
certainty? This argument of Mr. M. P. 
Amin has only got to be stated in order to 
bo discarded. It was not within the bounds 
of human possibility for any pixrty howso- 
ovoi’ shrewd, intelligent or invested with 


commonsense and foresight it may be to 
predict what was going to be the duration 
of the present war. The Court is certainly 
not going to expect that any party before 
it was going to hazard any such prediction 
and if it was not humanly possible to do so 
state with definiteness any period of requisi- 
tion when the requisition of the property 
itself was going to be made for the efficient 
prosecution of the war which would mean 
for the duration of the war and as stated 
in the order for a period of six months 
thereafter. Nothing more need be said in 
order to demonstrate the absurdity of this 
contention urged on behalf of the peti- 
tioners. The period of the present war 
though indefinite in duration was definite 
in itself in so far as the petitioners were 
given in as clear terms as it could be an 
indication of the period for which their pro- 
perty was sought to be requisitioned by res- 
pondent 1, viz., the duration of the present 
war. The user of this term was as definite 
as the user of the expression “the life 
time of a” which is used when settling or 
bequeathing a remainder in favour of B. B 
could not be heard to say that the lifetime of 
A which was the period prescribed os the one 
which was to come to an end before the re- 
mainder would vest in possession in his favour 
was a term which was vague or indefinite. It 
was as a clear and definite as it could be, 
having regard to the fact that the period of 
the lifetime of an individual is indeter- 
minate, though that life is of necessity going 
to come to an end sometime or other. The 
present war also was going to come to an 
end and is going to end sometime or other 
though the period of duration of the present 
war might be indeterminate. The user of 
the term “during the present -war** could, 
therefore, not rendor that expression vague 
or indefinite as contended by the petitioners. 
It is as clear and definite as it could be. 
In my opinion, therefore, there is no sub- 
stance whatever in this contention of the 
petitioners. 

The lost contention urged by the peti-| 
tioners in this connection was that the power! 
to determine the said indefinite term, viz., 
“the duration of the present war and six 
months thereafter*’ is by the order delegated 
to and vested in respondent a which delega- 
tion or vesting is illegal and unauthorised 
and the whole order is, therefore, vitiated 
and is, therefore, illegal and void. There 
are no inerifa in this contention of the peti- 
tioners also. This is a term which has been 
provided in the requisition order in question 
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which would enable the requisitioning au- 
thority to determine the period of requisi- 
tioning earlier than the expiration of the 
XJoriod of the present war and six months 
thereafter. It is a provision for the benefit 
of the petitioners themselves, so that they 
.may not be deprived of the use and posses- 
sion of their property which was sought to 
he requisitioned beyond what was neces- 
sitated by the needs of the situation, viz., 
the efficient prosecution of the war. If by 
any chance the theatre of war shifted from 
Bombay to any other place in this country 
or the exigencies of the situation required 
that the various officers or members of fight- 
ing forces who were housed in the properties 
which had been the subject-matter of re- 
quisition needed those properties no more 
by reason of their having been transferred 
to other theatres of war or for any other 
reason which was considered sufficient by 
the authorities in that behalf, possession of 
the immovable property which has been so 
requisitioned should be restored by the au- 
thorities to the owner of that property. One 
could not convert the beneficial provision 
of this sort into an oppressive provision or 
an illegal provision in the manner it is 
sought to be done by the petitioners. In its 
very nature the power of requisitioning im- 
movable property is drastic. It deprives 
the owner of the immovable property of 
the use and possession thereof by him. 

It causes not a little inconvenience to the 
owner of the immovable property and there- 
fore if the requisitioning authority in the 
order itself which was served on the owner 
of the immovable property stated that if 
the needs of the situation warranted it, he 
would restore the property to the possession 
of the owner, the owner could have nothing 
to complain about the same. The immova- 
ble property in question was being requisi- 
tioned by the respondent for the use of the 
officer of the P. W. D. That officer might 
not require it for the period of the war and 
six months thereafter and might relinquish 
possession of the property which has been 
so requisitioned even before the expiration 
of that period. If that were done, the last 
persons to ever complain about the restora- 
tion of such possession to them of the im- 
movable property in question should be the 
petitioners themselves. I do not see my 
way to accept this contention of the peti- 
tioners also. Under the circumstances men- 
tioned above, but for the fact that I have 
come to the conclusion that the enactment 
•of S. 2 ( 2 ) (xxiv), Defence of India Act, and 


R. 75A, Defence of India Rules, with respect 
to the requisitioning of immovable property 
without a public notification by the Governor. 
General under S. 104, Government of India 
Act, is ultra vi?'es the Central Legislature, 
I would have dismissed this petition of the 
petitioners. My finding, however, on that 
point leads me to the consideration whether 
on that finding the petitioners are entitled 
to any of the reliefs prayed for by them in 
the petition. 

In regard to the reliefs which the peti- 
tioners are entitled to, one has got to consi- 
der what are the actual reliefs that have 
been prayed for by them. In prayer (a) of 
their petition the petitioners ask for an issue 
of a writ of certiorari against the respon- 
dents calling for the records, if any, of the 
proceedings before respondent 1 wherein 
respondent 1 purported to pass the order 
complained of and after looking into the 
same quash the same. In prayer (b) of their 
petition the petitioners asked for an issue of 
a writ of prohibition against the respondents 
prohibiting them from proceeding with or 
continuing to proceed with the execution or 
enforcement of or carrying into effect the 
order in a manner threatened in the order 
or in any other manner whatsoever and 
from passing any further order or taking 
any further steps therein to the prejudice 
of the petitioners. In prayer (c) of their 
petition, the petitioners asked for an order 
under S. 45, Specific Relief Act, 1877, direct- 
ing the respondents to forbear from further 
exercising any jurisdiction or doing any act 
or further taking or commencing or continu- 
ing to take or commence any proceedings 
in enforcement or execution of the order 
complained of. It is significant to observe 
that the petitioners are entitled to none of 
these reliefs against respondent 2 and it has 
been so conceded by Mr. M. P. Amin for 
the petitioners. 

As regards respondent 1, therefore, it re- 
mains to consider what are the reliefs which 
the petitioners are entitled to against him. 
If one has regard to the averments in the 
petition in that behalf commencing with 
para. 13 of the petition, one finds that all 
these remedies and prayers are sought for 
by the petitioners as simultaneous and not 
in the alternative. The petitioners have really 
got three strings to the bow. They first of 
all ask for a writ of certiorari. If one has 
due regard to the fact that the submission 
in respect of the same is the first of the sub- 
missions set out by them in the petition 
and the prayer in respect of the same 
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is the first prayer, viz., prayer (a) of 
the petition, not being, hovrever, satisfied 
with the submission and the asking for a 
relief by way of a writ of certiorari — which 
if granted would certainly render it ab- 
solutely unnecessary that a writ of prohibi- 
tion should also be issued, by the Court 
against respondent l — the second submis- 
sion in the order in which it has been made 
in the petition is in respect of the writ of 
prohibition and it has been followed up by 
the second relief which they have prayed 
for, viz., prayer (b) of the petition. The 
relief by way of a writ of prohibition is not 
stated by them either in the averments in 
the petition or in the body of the prayers as 
in the alternative to a writ of certiorari^ 
The submission in respect of an order under 
s. 45 , Specific Relief Act, is the third sub- 
mission in the i^etition following after the 
submission for the writ of prohibition and 
the ijrayer in that behalf is also the third 
prayer, viz., prayer (c) which again is not 
asked for in the alternative. It would 
appear, therefore, that the petitioners want 
all the three prayei-s, viz., prayers (a), (b) 
and (c) of the petition not saying what they 
would prefer to have and what they would 
be prepared to forgo in certain events. I 
asked Mr. M, P. Amin in the course of hi^ 
arguments what it is really that his clients 
were asking for. Did they want a writ of 
certiorari if the Court considered that the 
case for the issue of the writ of certiorari 
was substantiated by them? His answer 
was in the affirmative. I then asked him if 
in spite of the issue of the writ of certiorari 
his clients also wanted a writ of prohibition 
to issue against the respondents. He was 
not quite sure of his position there. At one 
time it seemed as if ho conceded that if the 
Court issued a writ of certiorari it was no 
use issuing a writ of prohibition, but at 
another time he stated that his clients would 
desire that a writ of prohibition also should 
issue against respondent 1 for sake of greater 
(caution. I for myself do not understand why 
the Court should make any orders for the 
sake of greater caution at the instance of 
a litigant before it. If an order requires 
to be passed under the circumstances of a 
particular case, the Court should feel no 
hesitation in passing the same. But it is 
certainly not the business of the Court to 
pass orders at the instance of parties who 
want these orders to be passed merely for 
the sake of greater caution. I then asived 
Mr. M. P. Amin whether if a writ of cer- 
tiorari was issued against the respondents 


his clients wanted an order under s. 46, 
Specific Relief Act, as prayed for in prayer 
(c) of their petition. I asked this question to 
him particularly because if I granted prayer 
(a) of the petition and issued a writ of cer- 
tiorari against respondent 1 calling for 
the papers and proceedings before him and 
quashed the order as asked for in that 
prayer, there was nothing left for me to 
do by way of directing respondent i to 
forbear from doing any act as asked for in 
prayer (c) of the petition. If the order was 
quashed, there was nothing w'hich respon- 
dent 1 could execute or take steps for 
executing. Even though this was the posi- 
tion and the petitioners could not make up 
their minds whether they wanted to press 
the one relief or the other, being naturally 
in doubt whether they would succeed in con- 
vincing the Court that they should be granted 
one relief or the other even in the event of 
the Court holding that the requisition order 
in question was illegal, void and inoperative 
in law on one or more of the grounds men- 
tioned in the petition, their counsel was not 
in a position to tell the Court, as I think 
he should have, that he asked for the reliefs 
in the alternative the one to the other. I 
should have thought there was no objection 
to his doing so. He could have and should 
have stated to the Court that his clients 
asked for the relief by way of a writ of cer- 
tiorari against the respondents as j)rayed 
for in prayer (a) of the petition in the first 
instance, for the relief by way of a writ of 
prohibition as prayed for in prayer (b) of 
the petition in the alternative, and for a 
relief by way of an order under S. 45 , Spe- 
cific Relief Act, as prayed for in prayer (o) 
of the petition in the further alternative ; 
but for some reason which I have not been 
able to probe, he would not and did not say 
so, I shaU, therefore, deal with all these 
reliefs which are the subject-matters of 
prayers (a), (b) and (c) of the petition res- 
pectively in the order in which they have 
been mentioned therein. 

It will be convenient to deal with the 
writ of certiorari and the writ of prohibi- 
tion together. The nature of the writ of cer- 
tiorari ' is thus described in Halsbury’s 
Laws of England, Hoilsham Edition, voL 

IX, p. 838, Para. 1420 : 

“Tho writ of ctfrfiorari issues out of a superior 
Court, and is directed to the Judge or other officer 
of an inferior Court of record. It requires ^at the 
record of tho proceedings in some cause or matter 
depending before such inferior Court shall be trans- 
mitted into tho superior Court to be there dealt 
with, in order to insure that the applicant for the 
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writ may have the more sure and speedy justice. 
It may be had in either civil or criminal proceed- 
ings. The object of the writ, particularly in civil 
proceedings, is to give relief from some incon- 
venience or error supposed, in the particular case, 
to arise from a matter being disposed of before an 
inferior Court less capable than the High Court of 
rendering complete and effectual justice.” 

The jurisdiction to issue a writ of certiorari 
has been extended to judicial bodies and 
we find at p. 852, Para. 1443 : 

“The writ can also be issued to remove, for the 
purpose of quashing, the determinations of persons 
or bodies who are by statute or charter entrusted 
with judicial functions.” 

It is further stated at p. 855, Para. 1449 : 

*'Certiorari lies only in respect of judicial, as 
distinguished from administrative, acts. Wherever 
any body of persons having legal authority to 
determine questions affecting the rights of subjects, 
and having the duty to act judicially, act in excess 
of their legal authority, they are subject to the 
controlling jurisdiction of the King’s Bench Divi- 
sion exercised in the writ.” 

The writ of prohibition is thus defined in 
Halsbury’s Laws of England, Hailsham 
Edition, Vol. IX, p. 819, Para. 1394 : 

“The writ of prohibition is a prerogative writ 
issuing out of the High Court of Justice, and 
directed to an ecclesiastical or inferior temporal 
Court, which forbids such Court to continue procee- 
dings in excess of its jurisdiction or in contraven- 
tion of the laws of the laud.” 

At page 820, para, 1397, it is stated when 
the writ of prohibition lies : 

Prohibition lies not only for excess of or ab- 
sence of jurisdiction, but also for the contravention 
of same statute of the principles of the common 
law ; it does not, however, lie to correct the course, 
practice, or procedure of an inferior tribunal, or a 
wrong decision on the merits of proceedings.” 

It is further stated at p. 833, Para. 1411 ; 

“Although prohibition does not lie against a 
body which is not and does not claim to be a Court 
or judicial tribunal in any legal sense, the High 
Court will issue the writ to a body exercising 
judicial functions, though that body cannot be 
described as being in any ordinary sense a Court. 
Prohibition will not issue against the ministerial 
or executive acts of the Government ; but wherever 
any body of persons having legal authority to 
determine questions affecting the rights of subjects, 
and having the duty to act judicially, act in exer- 
cise of their legal authority, they are subject to 
the controlling jurisdiction of the King’s Bench 
Division epreised in the writ, and the High Court 
Will exercise as widely as possible the power of 
controlling such bodies, if those bodies attempt to 
exceed their legal authority. A proceeding may be 
a judicial proceeding subject to prohibition, even 
though it is subject to confirmation or approval 
and the approval has to be that of the Houses 
of Parliament.’* 

The nature and the scope of the two writs, 

viz., the writ of certiorari and the writ of 

prohibition have been the subject-matter 

of judicial pronouncements. In (1906) 2 k. b. 

601^ Fletcher-Moulton L. J. observed (p. 534): 

2. (1906) 2 K. B. 501 : 75 L. J. K. B. 745 : 95 
L. T. 399, Rex v. Woodhouse. 


“The writ of certiorari is a very ancient remedy, 
and is the ordinary process by which the High 
Court brings up for examination the acts of bodie- 
of inferior jurisdiction. In certain cases the writ of 
certiorari is given by statute, but in a large 
number of cases it rests on the common law. Itls 
frequently spoken of as being applicable only to 
‘judicial acts’, but the cases by which this limitation 
is supposed to be established shew that the phrase 
‘judicial act’ must be taken in a very wide sense, 
including many acts that would not ordinarily be 
termedi‘judicial’. Por instance, it is evidenlty not 
limited to bringing up the acts of bodies that are 
ordinarily considered to be Courts .... Other \u- 
stances could be given, but these sulnce to shew 
that the procedure of certiorari applies in many 
cases in which the body whose acts are criticized 
would not ordinarily be called a Court, nor would 
its act be ordinarily termed ‘judicial acts’. The 
true view of the limitation would seem to be that 
the term ‘judicial act’ is used in contrast with 
purely ministerial acts. To these latter the proce.ss 
ot certiorari does not apply, as for instance to the 
issue of a warrant to enforce a rate, even though 
the rate is one which could itself be questioned by 
certiorari. In short, there must be the exercise of 
some right or duty to decide in order to provide 
scope for a writ of certiorari at common law.” 

Vaughan \\’^illiams L. -J. in the same Cass' 
obsei'ved (p. 512) : 

“In Illy opinion the grant or refusal of such a 
licence is a judicial act, and the judgment of Lord 
Halsbury in (1891) A. C. 173'J at p. 179 seems to be an 
authority for this view ; for he says, as appears on 
p. 179 of the report, that ‘an extensive power is 
confided to the justices in their capacity as justices 
to be exercised judicially, and discretion means, 
when it is said that something is to be done 
within the discretion of the authorities, that that 
something has to be done according to the rules of 
reason and justice, not according to private 
opinion, according to law, and not humour ; it is 
to be, not arbitrary, vague, and fanciful, but legal 
and regular’.” 

In connection with these writs of certiorari 
and prohibition the observations of Bankes- 
L. J. in (1924) 1. K. B. 171^ are very im- 
portant to bear in mind (p. 192) : 

“It has, however, always been the boast of our 
common law that it will, whenever possible, and 
where necessary, apply existing principles to new 
sets of circumstances. A study of the decisions ot 
the Courts in relation to writs of prohibition illus- 
trates how true this is. In (1921) 2 A. C. 570^ at 
p. 882 the Lord Chancellor quotes with approval 
the description of a writ of prohibition given in 
Short and Mellor, 2nd Edn. (1903), p. 252, as ‘a 
judicial writ, issuing out of a Court of superior 
jurisdiction and directed to an inferior Court for 
the purpose of preventing the inferior (Court) from 
usurping a jurisdiction with which it is not legally 
vested, or, in other words, to compel Courts en- 
trusted with judicial duties to keep within the 

3. (1891) 1891 A. C. 173 : 60 L. J. M. 0. 73 : 64 
L. T. 180 : 39 W. R. 551, Sharp v. Wakefield. 

4. (1924) 1 K. B. 171 : 93 L. J. K. B. 390 : 130 
L. T, 164, Rex v. Electricity Commissioners : 
Loudon Electricity Joint Committee Co., (1920) 
Ex parte. 

5. (1921) 2 A. C. 570 : 90 L. J. P. C. 244, In re 
Clifford and O’Sullivan. 
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limits of their jurisdiction.’ Originally no doubt 
the writ was issued only to inferior Courts, using 
that expression in the ordinary meaning of the 
word ‘Court.’ As statutory bodies were brought 
into existence exercising legal jurisdiction, so the 
issue of the writ came to be extended to such 
bodies. There are numerous instances of that in 
the books, commencing in quite early times. In 
(1700) 1 Ld. Raym. 580,® the Court expressed the 
general opinion that it would examine the proceed- 
ings of all jurisdictions erected by Act of Parlia- 
ment, and if under pretence of such an Act they 
proceeded to encroach jurisdiction to themselves 
greater than the Act warrants the Court could 
send a certiorari to them to have their proceed- 
ings returned to the Court, to the end that the 
Court might see that they keep themselves within 
their jurisdiction, and if they exceed it to restrain 
them. . . These authorities are, I think, conclusive 
to show that the Court will issue the writ to a body 
exercising judicial functions, though that body 
cannot be described as being any in ordinary sense 
a Court. There is the dictum of Brett L. J. as he 
then was in (1882) 10 Q.B.D. 309,7 where he says 
(p. 321) : *my view of the power of prohibition at 
the present day is that the Court should not be 
chary of exercising it, and that wherever the Legis- 
lature entrusts to any body of persons other than 
to the superior Courts the power of imposing an 
obligation upon individuals, the Courts ought to 
exercise as widely as they can the power of con- 
trolUng those bodies of persons if those persons 
admittedly attempt to exercise powers beyond the 
powers given to them by Act of Parliament.’ 
There is the dictum of Lord Sumner in (1921) 2 
A. C. 270,6 where he says (p. 689) : ‘It is agreed 
also that, old as the procedure by writ of prohibi- 
tion is, and few are older, there is not to bo found 
in all the very numerous instances of the exercise 
of this jurisdiction any case in which prohibition 
has gone to a body which possessed no legal juris- 
diction at all.’ Lastly, there is the dictum of Flet- 
cher Moulton L. J. in (1906) 2 K. B. 6013 at 
p. 635 where ho is discussing what, in his opinion, 
constitutes a judicial act.” 

And the remarks which I earlier quoted 
from (190G) 2 K. B. 601^ are quoted in ex- 
tenso. The observations of Atkin Ii. J. in 
the same case also deserve to be quoted in 
this connection (pp. 204, 205 and 206): 

“Both writs (i. e., certiorari and prohibition) are 
of groat antiquity, forming part of the process by 
which the King’s Courts restrained Courts of inferior 
jurisdiction from exceeding their powers. Prohibi- 
tion restrains the tribunal from proceeding further 
in excess of jurisdiction; certiorari requires the re- 
cord or the order of the Court to be sent up to the 
King's Bench Division, to have its legality inquired 
into, and, if necessary, to have the order quashed. 
It is to bo noted that both writs deal with ques- 
tions of exclusive jurisdiction, and doubtless in 
their origin dealt almost exclusively with the juris- 
diction of what is described in ordinary parlance 
ns a Court of justice. But the operation of the 
writs has extended to control the proceedings of 
bodies which do not claim to bo, and would not be 
recognized ns. Courts of justice. Wherever any 

^ V, Inhabitants in 

Glamorgangshire. 

7. (1882) 10 Q. B. D. 309 ; 52 L. J. M. C. 4 : 48 
L. 1. 173 : 31 W. R. 72, Reg. v. Local Govorn- 
meut Board. 


body of persons having legal authority to deter- 
mine questions affecting the rights of subjects, and 
having the duty to act judicially, act in excess of 
their legal authority they are subject to the con- 
trolling jurisdiction of the King’s Bench Division 
exercised in these writs. . . I can see no difierence 
in principle between ceritorari and prohibition, 
except that the latter may be invoked at an earlier v 
stage. If the proceedings establish that the body 
complained of is exceeding its jurisdiction by en- 
tertaining matters which would result in its final 
decision being subject to being brought up and 
quashed on certiorari I think that prohibition will 
lie to restrain it from so exceeding its jurisdiction. • • 
(There is) long line of authority which has extend- 
ed the writs in question to bodies other than those 
who possess legal authority to try cases, and pass 
judgments in the strictest sense.” 

These authorities go to show that there is 
no difference in principle between the writ 
of certiorari and the writ of prohibition 
except that the latter may be invoked at an 
earlier stage. They also go to show that 
whenever any body of persons having legal 
authority to determine questions affecting 
the rights of subjects and having a duty to 
act judicially, act in excess of their legal 
authority, they are subject to the controlling 
jurisdiction of the King’s Bench Division 
exercised in these writs. This jurisdiction to 
issue writs of certiorari and prohibition was 
invested in the Supreme Court of Judicature 
at Bombay by cl. (5) of the Charter which 
stated : 

“And it is our further wUl and pleasnre, that 
the said Chief Justice and the said Puisne Justloes 
shall, severally and respectively, be, and they are, 
all and every of them, hereby appointed to be 
Justices and Conservators of the Peace, and 
Coroners, within and throughout the Settlement of 
Bombay, and the Town and Island of Boml»y, 
and the limits thereof, and the Factories subor- 
dinate thereto and all the territories which now are 
or herafter may be subject to, or dependent upon, 
the Government of Bombay, aforesaid, and to have 
such jurisdiction and authority as our Justices of 
our Court of King’s Bench have and may lawfully 
exercise, within that part of Great Britain called 
England, as far as oiroumstances will admit.” 

The conditions precedent^ therefore, for the 
High Court exercising its jurisdiction to issue 
the writs of certiorari and prohibition ac- 
cording to the authorities would appear to 
be that there should be a body of persons ; 
(1) having legal authority ; (2) to determine 
questions affecting rights of subjects, and 
(3) having a duty to act judioally, and (4) 
they should act in excess of their legal 
authority. If these conditions were fulfilled, 
that body of persons are subject to the con- 
trolling jurisdiction of the King’s Bench 
Division exercised in these writs. 

Let us, however, consider whether the 
Court would have jurisdiction to issue these 
writs, only if the body of persons or to use 
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another expression, the tribunal or officer 
acted in excess of their legal authority. I 
have already referred to the observations of 
Lord Sumner in (1921) 2 A.c. 570^ quoted by 
Bankes L. J. in (1914) 1 K. B. 171^ (p. 194), 
viz , “It is agreed also that, old as the pro- 
cedure by writ of prohibition is, and few 
are older, there is not to be found in all the 
very numerous instances of the exercise of 
this jurisdiction any case in which prohibi- 
tion has gone to a body which possessed no 
legal jurisdiction at all,” which would go to 
show that the Court might not have in the 
event of the tribunal or officer acting with- 
out authority or jurisdiction at aU any juris- 
diction to issue a writ of prohibition against 
him. As I have understood the observations 
of the learned Judges in (1924) 1 K. B. 171^ 
there is no difference in principle between 
the writs of and prohibition. These 

observations of Lord Sumner would apply 
with equal force to the question of issuing 
a writ of certiorari also. Even though a 
literal interpretation of the remarks of Atkin 
L. J. (p. 204) in (1924) 1 K. B. 171^ and the 
observations of Lord Sumner above referred 
to might lead one to the conclusion that the 
Court would have jurisdiction to issue a writ 
of certiorari and a writ of prohibition only 
in the event of the tribunal or officer acting 
in excess of his legal authority, there is really 
no warrant for limiting the Court’s jurisdic- 
tion to issue writs of certiorari and prohibi- 
tion in this manner. The absence of any 
authority whatever to act in a particular 
manner is certainly much worse than mere 
excess of legal authority, and it is inconceiv- 
able that even though the Courts would 
have the jurisdiction to issue a writ of 
certiorari or a writ of prohibition in cases 
where the tribunal or officer is acting in 
excess of the legal authority invested in 
him, the Courts would be helpless where the 
tribunal or officer concerned was seeking to 
exercise an authority or jurisdiction which 
was not at all vested in him. In these re- 
marks of mine I am supported by a passage 
from Ryde’s Law and Practice of Rating, 
Edn. 6, p. 702, which is quoted by Lokur J. 
in 41 Bom. L. R. 934® (p. 990) : 

“If the Court of quarter sessions refuses to exer- 
cise jurisdiction when it has it, the King’s Bench 
will by jnandamu^com^Ql that Court to hear and 
determine the appeal. And if the quarter sessions 
exercise powers in excess of their jurisdiction, or 
where they have none, the King’s Bench will 
bring up the proceedings by a writ of certiorari 

8. (’39) 26 A.l.R. 1939 Bom. 471 : 187 I. G. 8 : 
41 Bom. L. R. 934, Muljee Sicka & Co. v. Muni- 
cipal Commissioner. 


and quash them ; for ‘there is inherent in the 
Court of King’s Bench authority to bring before it 
by writ of certiorari, save where the writ is taken 
away by statutory enactment or charter, the pro- 
ceedings of any Court of inferior jurisdiction, with 
a view to quash such proceedings. But this applies 
only where there is some defect of jurisdiction, or 
informality or defect apparent on the face of the 
proceedings.’ If the sessions have jurisdiction to 
hear an appeal and do so, but decide wrongly, the 
King’s Bench will not interfere either by man” 
damns or certiorari.** 

and by the remarks of Lokur J. himself 

again at p. 990, where he observes : 

“Thus, there ate two conditions to be fulfilled 
before a writ can be issued, namely, that the 
tribunal or officer whose act is complained of must 
be acting judicially, and that the act complained 
of must be without jurisdiction or in excess of the 
legal authority of that tribunal or officer. An officer 
or tribunal having jurisdiction to decide a question 
cannot be said to have acted in excess of the legal 
authority if the decision happens to be wrong.” 

This passage from Ryde’s Law and Practice 
of Rating and these remarks of Lokur J. 
go to show that the Court could exercise 
jurisdiction to issue the writs of certiorari 
and of prohibition or mandamus even though 
the tribunal or officer had no jurisdiction at 
all to act in the matter. Besides the passage 
from Halsbury’s Laws of England, Hailsham 
Edition, Vol. 9, at p. 820, Para 1397, quoted 
above, there is also a passage in the same 

volume at p. 878, para. 1481 : 

“Although the writ is not of course it will never- 
theless be granted ex dehito justitice, to quash 
proceedings which the Court has power to quash, 
where it is shown that the Court below has acted 
without jurisdiction or in excess of jurisdiction, if 
the applkatioD is made by an aggrieved party and 
not merely by one of the public and if the conduct 
of the party applying has not been such as to 
disentitle him to relief ; and this is the case even 
though certiorari is taken away by statute, and 
although there is an alternative remedy. The writ 
will never be granted to remove an erroneous order 
at the instance of the party in whose favour the 
error was made.” 

Moreover, in this very connection Mr. M. 
Jhaveri who argued the point in o. o. J. 
Misc. No. 63 of 1945® drew my attention to 
a case decided in (1887) 18 Q. B. D. 610.^® In 
that case an order had been made by the 
Registrar of the Court that security for the 
costs of the defendants should be given by 
the plaintiff. It was contended that the rule 
under which that order had been made by 
the Registrar was invalid and the petitioners 
asked for a writ of prohibition to be issued 
against the respondents who were the defen- 
dants in the action in which such order 

9. O. 0. J. Misc. No. 63 of 1945, decided on 9th 

August 1943, by Bhagwati J., Vazir Bashir v. 

Collector of Bombay. 

10. (1887) 18 Q. B. D. 610 : 56 B. J. Q. B. 413 : 

66 L. T. 314 : 33 W. B. 475, The Queen v. 

Mayor, &c. of Liverpool. 
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was made by the .Registrar, to prohibit the 
enforcement of that order made by the 
Registrar. Wills J. observed, after a dis- 
cussion of the validity of the rule under 
which the order was made by the Registrar 
(page 514) : 

. . on that broad ground we are of opinion 
that the making of the rule in question is not an 
exercise of the power to make rules of practice 
given by the statute, that the rule i.s, therefore, 
invalid, and the application for a prohibition must 
be granted.” 

This was an instance where a writ of pro- 
hibition was issued by the Court to prohibit 
enforcement of an order which was made 
by the Registrar of the Court acting under 
the rule which was invalid and which, there- 
fore, gave him absolutely no authority or 
jurisdiction to make the order in question. 
I am, therefore, of opinion that the Court 
would have jurisdiction to issue the writs of 
certiorari and of prohibition not only in 
those cases where the tribunal or officer 
acted in excess of their legal authority but 
also in tho.se cases where the tribunal or 
officer acted without authority or jurisdic- 
tion at all. 

I have, therefore, got to consider whether 
respondent 1 herein in the matter of the 
issue of the requisition order in question had 
(1) legal authority, (2) to determine ques- 
tions affecting the rights of subjects, (3) had 
the duty to act judicially and (4) acted in 
excess of the legal authority vested in him 
or without authority or jurisdiction at all. 
It was contended by Sir Jamsbedji Kanga 
that respondent 1 was not i>erforming any 
judicial act but was performing what he 
called merely a ministerial net or at best an 
executive or an administrative act when he 
issued the requisition order in question. It 
was, on the other hand, contended by Mr. 
IVJ. r. Amin that having regard to the pro- 
visions of s. 15, Defence of India Act, R. 76A, 
Defence of India Rules, and the inquiries 
made and the explanations asked for by 
respondent 1 from the petitioners or their 
representatives before he passed the requisi- 
tion order in question as shown in the affi- 
davit of respondent 1 himself dated 2nd 
April 1045, respondent 1 was doing a judi- 
cial act and not a merely ministerial or an 
executive or an administrative act and was, 
therefore, amenable to the jurisdiction of the 
Court in the matter of the issue of the writs 
of certiorari and of prohibition. 

Before I proceed to consider whether the 
act of respondent l in the matter of the 
issue of the requisition order was a judicial 
act or not, I shall of all dispose of the 


minor points which arise in this connection. 
There is no doubt that respondent 1 was in- 
vested with legal authority in the matter of 
the exercise o'! the powers which he did by 
reason of the provisions of s. 2 (4), Defence 
of India Act, and the Notification of thfr 
Government of India, Defence Co-ordina- 
tion Department, No. 1336 /or/i/ 42 , dated 
25th April 1942. He had, therefore, legal 
authority to act as he did. The next ques- 
tion is whether he had the legal authority 
to determine questions affecting the rights- 
of subjects. As to that also there cannot be 
any doubt, because under the terms of the 
notification dated 25th April 1942, he had 
power to determine questions affecting the 
proprietary rights of the subjects whose pro- 
perties he sought to requisition in exorcise 
of such powers. I am answering this ques- 
tion without laying any stress on the word 
* determine” used in this connection. The 
word " determine ” may involve a judicial 
determination of a question. That considera- 
tion, however, I will advert to when I con- 
sider whether respondent l was doing a judi- 
cial act when he was issuing the requisition 
order in question. The third question is 
whether respondent l had the duty to act 
judicially. That also will be examined by 
me when I consider the provisions of S. 16^ 
Defence of India Act. and R. 76A, Defence 
of India Rules, in this connection, at the 
time of determining whether the act of res- 
pondent 1 in executing the requisition order 
in question was a judicial act. The last 
question is whether respondent l acted in 
excess of his legal authority, or without 
authority, or jurisdiction at all. If I came 
to the conclusion that he had authority to 
act in the matter of the requisition of im- 
movable property, but in the matter of 
such requisition he acted in excess of that 
authority, the first part of this condition 
would be fulfilled. If, on the other hand, I 
came to the conclusion that, by reason of 
the enactment of s. 2 (a) (xxiv), Defence of 
India Act, and R. 75A, Defence of India 
Rules, with respect to the requisition of 
immovable property being ultra vires the 
Central Legislature, respondent 1 had no 
authority or jurisdiction at all to issue the 
order for requisition of immovable property, 
the second part of this condition would be 
fulfilled. In either event this condition would 
be fulfilled and the Court would have juris- 
diction to issue a writ of esr^torarf or a writ 
of prohibition against him, 

I shall now proceed to consider the ques- 
tion whether the act which respondent 1 waa 
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doing in the matter of the issue of therequi. 
sition order in question was a judicial act. 
The word “judicial act” has been defined 
in Stroude’s Judicial Dictionary, 2nd Edn., 
(Supplement) as under : 

'"Judicial Act — It is established that the writ 
of certioi'ari does not lie to remove an order mere- 
ly Ministerialy e. g., a warrant ; but it lies to 
remove and adjudicate upon the validity of acts 
Judicial. 

In this connection the term ‘Judicial’ does not 
necessarily mean acts of a Judge, or Legal Tribu- 
nal, sitting for the determination of matters of 
law; but, for the purpose of this question, a ‘Judi- 
cial’ act seems to be, an act done by competent 
authority upon consideration of facts and circum- 
stances, and imposing liability or affecting the 
rights of other3(per May C. J., (1878) L.R. 2 Ir. R. 
37111 at pp. 376, 377, vindicated by Palles 0. B. 
and Fitz-Gibbon L. J., in (1902) 2 Ir. R. 3731^ 
at pp. 383»4,the latter saying that there is no com- 
plete antithesis to ‘Judicial’ except ‘Non-Judicial,’ 
though of other words ‘Ministerial’ is as good 
as any). 

The true view would seem to be that the term 
Judicial Act’ is used in contrast with purely 
Ministerial Acts. To these latter the process of 
certiorari does not apply, e. g., to the issue of a 
warrant to enforce a rate, even though the rate is 
one which could itself be questioned by certiorari. 
In short, there must be the exercise of some right 
or duty to decide in order to provide scope for the 
writ of certiorari at Common Law. (per Moulton 
L. J., (1906J 2 K. B. 5012 page 535).” 

This definition in Stroude’s Judicial Die- 
tionary has been taken from the remarks of 

May C. J. in (l878) L. R. 2 Ir. 371^^ at p. 376 ; 

It is established that the writ of certiorari docs 
not lie to remove an order merely ministerial, sucli 
as a warrant, but it lies to remove and adjudicate 
upon the validity of acts judicial. In this connection 
the term ‘judicial’ does not necessarily mean acts 
of a Judge or legal tribunal sitting for the determi- 
nation of matters of law, but for the purpose of 
this question a judicial act seems to be an act done 
by competent authority, upon consideration of 
facts and circumstances, and imposing liability or 
affectmg the rights of others. And if there be a 
body empowered by law to inquire into facts, make 
estimates to impose a rate on a district, it would 
seem to me that the acts of such a body involvin'^ 
such consequences would be judicial acts.” ** 

These remarks of May C. J. were quoted 

with approval in (1902) 2 Ir. R. 349^* where 

after quoting the same Palles C. B. remark- 
ed at p. 373 : 

•J ‘ 'xL* * ^ ha.ye always considered, and still con- 
sider the principle of law to be as stated by the 
Chief Justice, aMuming that there is nothing iu 
the statute constituting the particular tribunal or 
investing it with the particular power which indi- 
cates a contrary intention. I have always thought 
that to erect a tribunal into a ‘Court’ or ‘jurisdic- 
tion,’ so as to make its determinations judicial, 

1 1. (1878) L. R. 2 Ir. 371, The Queen v. Corpora- 
tion of Dublin. 

12. (1902) 2 It R. 373, Reg. (Wixford Council) v. 
Local Government Board. 

13 . (1902i 2 Ir R. 349, Reg. (Wexford Co. Coun- 
cil) V. Local Government Board. 


lue essential element is that it should have power 
by its determination within jurisdiction, to impose 
liability or affect rights. By this I mean that the 
liability is imposed, or the u'lghts affected by the 

determination only, and not by the fact determined 

and so that the liability will exist, or the right will 
be affected, although the determination be wron<» 
in law or in fact. It is otherwise of a ministerial 
power. If the existence of such a power depends 
upon a contingency, although it may be necessary 
tor the officer to determine whether the contingen- 
cy has happened, in order to know whether he 
shall exercise the power, his determination does 
not bind. The happening of the contingency may 
be quesLoned in an action brought to try the lerra- 
lity of the act done under the alleged exerci^e^of 
the power.^ But where the determination binds al- 
though It IS based on an erroneous view of facts or 
law, then the power authorising it is judicial. It 
may be proper to state that, of course, the correla- 
tive proposition is not universally true. A judicial 
act by an inferior Court does not always bind even 
the parties to it. To do so it must be within 
jurisdiction, and, therefore, if the determination 
be as to the limits of its jurisdiction and bo 
erroneous, so that the act is in excess of jurisdic- 
tion, it will not bind.” 


The remarks of Fritz. Gibbon L. J. at p. 381 
of the report are also to the same effect. 
Fritz Gibbon L. J., however, added (p. 383) ; 

. ‘,‘In opposition to the word ‘judicial’ the word 
ministerial has been adopted as the test- word to 
describe acts which are not the subject of certiorari. 
Mr. Ronan, for the Local Government Board 
prefers administrative’. The truth is that neither 
of these words is adequate as a descriptive term 
A number of words would be required to describe 
all the acts whether of judicial or non-judicial 
bodies, which cannot be controlled by certibrari. 
Ministerial Administrative’, ‘executive’, ‘discre- 
tionary’. final’ ‘conclusive’, are all terms applic- 
able in different cases to describe such acts I 

think that we must always ascertain>ffirmativelv 

before granting certiorari, that the act to be 
reviewed is a judicial exercise, or assumed exer 
cise, of a limited jurisdiction ; and I can find 
no one word that will adequately describe all the 
acts which are not judicial, in the sense required 
except the contradictory ‘non-judicial.’ Of other 
words, ministerial’ is as good as any ; its use is 
sanctioned, and its meaning has been elucidated 
by^ authority. As so elucidated, ‘judicial’ and 
ministerial conveniently describe the acts which 
are, and the acts which are not, subject to control 
by certiorari.*^ 

These authorities go to show that the tri- 
bunal or competent authority should have 
power by its determination within jurisdic- 
tion to impose liability or affect the rights 
of others, that it must exercise some ri"ht 
or duty to decide and that the act should 
be done by it upon consideration of facts 
and circumstances and imposing liability 
or affecting the rights of others. It is on the 
strength of these authorities that it was 
held by Fletcher-Moulfcon D. J. in (1906) 2 

K. B. 501^ that the phrase “judicial act” 
must be taken in a very wide sense includ- 
ing many acts that would not ordinarily 
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be termed judicial and that the procedure 
of certiorari applies in many cases in which 
the bodies whose acts are criticised would 
not ordinarily be called Courts nor the 
acts ordinarily be termed judicial acts. The 
position was summarized in this sentence 
(p. 535) : 

“In short, there must be the exercise of some 
right or duty to decid in order to provide scope 
for the writ of certiorari at common law,’* 

There are observations on this point to be 
found also in later cases. In the decision of 
the House of Lords in (1926) A. O. 586*^ Lord 
Atkinson observed (p. 602 ) : 

“One of the best distinctions of a judicial act as 
distinguished from an administrative act is that 
given by the late May C. J. in the Irish case in 
(1878) L. R. 2 Ir. B. 37111 at p. 376.” 

His Lordship quoted the passage from the 
judgment of May C. J. hereinbefore referred 
to and observed (p. 602) : 

“This definition was apparently approved of by 
Palles C. B. in (1885) L. B. 16 Ir. 15016 and also 
in 34 Ir. L. T. 196.16’* 

In (1931) 2 K. B, 216^^ Sorutton L. J. 
observed (p, 233) : 

“ The writ of certiorari is a very old and high 
prerogative writ drawn up for the purpose of en* 
abling the Court of King’s Bench to control the 
action of inferior Courts and to make it certain 
that they shall not exceed their jurisdiction ; and 
therefore the writ of certiorari is intended to bring 
into the High Court the decision of the inferior 
tribunal, in order that the High Court may be 
certified whether the decision is within the juris* 
diction of the inferior Court. There has been a great 
deal of discussion and a large number of cases 
extending the meaning of ‘Court.* It is not neoes* 
sary that it should be a Court in the sense in which 
this Court is a Court; it is enough if it isexeroising, 
after hearing evidence, judicial functions in the 
sense that it has to decide on evidence between a 
proposal and an opposition; and it is not necessary 
to be strictly a Court; if it is a tribunal which has 
to decide rights after hearing evidence and opposi- 
tion, it is amenable to the writ of certiorari’, and I 
do not discuss further the nature of the writ, 
because very elaborate discussions of it will be 
found in the recent cases, (1924) 1 E. £. 171^ and 
(1929) 1 K. B 61918 .. . When the question is, on 
what terms and conditions shall a licence be gran* 
ted, and when the Committee proceeds to require 
that notice oi the proposal shall be given, and to 
hear the applicant and his opponents, and to take 
evidence, the proceeding seems to me to be exactly 
that of a tribunal which the King’s Bench Division, 

14. (1926) 1928 A C. 586 : 96 L. J. K. B. 730 ; 
136 L. T. 482, Frome United Breweries Co. v. 
Bath Justices. 

15. (1886) L. R. 16 Ir. 160, In re Local Govern- 
ment Board, Ex parte Kingstown Commissioners. 

16. 34 Ir. L. T. 196, Reg. (Monagham County 
Council) V. Local Government Board. 

17. (1931) 2 K. B 216: 100 L. J K. B. 760: 144 
L. T. 464, Rex v. London County Council; En- 
tertainments Protection Association Ex parte. 

18. (1929) 1 K. B. 619 : 141 L.T. 6, Rex v. Minis* 
ter of Health : Davie, Ex parte. 


by the writ of certiorarif restrains within its juris- 
diction.*’ 

Slesser L. J. also observed in that case 

(p. 243) ; 

“Atkin L. J, (as he then was) in (1942) 1 K. B. 
171,^ lays down four conditions under which a rule 
for a certiorari may issue. He says : ‘Wherever 
any body of persona* (first) 'having legal authority* 
(secondly) ‘to determine questions afiecting rights 
of subjects, and* (thirdly) ‘having the duty to act 
judicially,* (fourthly) ‘act in excess of their legal 
authority,*^ the sub-divisions are my own— ‘they 
are subject to the controlling jurisdiction of the 
King’s Bench Division exercised in these writs*.** 

This decision lays down what are the main 
processes which go to form an act of a tribu- 
nal or competent authority a judicial act. 
The tribunal or competent authority should 
decide on the materials before it between a 
a proposal and an opposition even though 
the mode in which the materials are collect, 
ed and placed before it or the process adopt, 
ed by it in connection with the decision on 
those materials as between a proposal and 
opposition may not strictly conform to 
what is ordinarily adopted in the regular 
Courts of law. In (1936) 1 K. B. 249,^® Greer 
L. J. at p. 266 quoted with approval the 
views of Lord Loreburn L. 0. in (1911) A C. 
179,^® which in their turn had been approved 
by both Lord Haldane in (1915) A. c. 120®^ 
at p. 133 and by Lord Parmoor in ibid*^ 
p. 141 : 

“Comparatively recent statutes have extended, 
if they have not originated, the practice of impos* 
ing upon departments or officers of state the duty 
of deciding or determining questions of various 
kinds. In the present instance, as in many others, 
what comes for determination is sometimes a 
matter to be settled by discretion, involving no law. 
It will, I suppose, usually be of an administrative 
kind; but sometimes it will involve matter of law 
as well as matter of fact, or even depend upon 
matter of law alone. In snob oases the Board of 
Education will have to ascertain the law and also 
to ascertain the facts. I need not add that in 
doing either they must act in good faith and fairly 
listen to both sides, for that is a duty lying upon 
every one who decides anything. But I do not 
think they are bound to treat such a question as 
though it were a trial. They have no powet to ad- 
minister an oath, and need not examine witnesses. 
They can obtain information in any way they 
think best, always giving a fair opportunity to those 
who are parties in the controversy for oorreoting 
or contradicting any relevant statement prejudicial 
to their view . . . The Board is in the nature of the 
arbitral tribunal, and a Court of law has no juris- 
diction to hear appeals from the determination 
either upon law or upon fact. But if the Court is 
satisfied either that the Board have not acted judi- 
cially in the way I have d^oribed, or have not 

19. (1936) 1 E. B. 249 : 104 L. J. K. B. 49 : 152 
L. T. 154, Errington v. Minister of Health. 

20 (1911) 1911 A. C. 179 : 80 L. J. K. B. 796 : 

104 L. T. 689. Board of Education v. Bioe. 

21. (1915) 1916 A. 0. 120 ; 84 L.J.K.B. 72 : 111 
L. T. 905, Local Government Board y. Arlidge. 
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determined the question which they are required 
by the Act to determine, then there is a remedy by 
mandamus and certiorari.*^ 

In the game case Eoehe L. J. observed 

(p. 280): 

* It is sufficient to say that whereas it is some- 
times contended that the principles of natural 
justice are vague and difficult to ascertain, fortu- 
nately the principles of British justice have been 
authoritatively laid down; and they at all events 
extend to the assertion of this prii^ple, that where 
judicial functions, or quasi* judicial^unctions, have 
to be exercised by a Court or by a Board, or any 
body of persons, it is necessary and essential in 
the words of Lord Loreburn in (1911) A. C. 17920 
at p. 182 which have already been cited, that they 
must always give a fair opportunity to those who 
are parties in the controversy to correct or to con- 
tradict any relevant statement prejudicial to their 
view. In other words those principles of British 
justice proceed upon the basis that both sides have 
a right to be heard.” 

This case lays down that the function exer- 
cised by the tribunal or competent authority 
may be exercised by it in a quasi-judicial 
manner and not a strictly judicial way as 
a Court of law would do. It is, however, 
incumbent on the tribunal or competent 
authority to act in good faith and fairly 
listen to both the sides, i. e., adjudicate upon 
the materials before it as between a pro- 
posal and an opposition within the meaning 
of those words used in (1931) 2 K. B. 215,^^ 
though it is not bound to treat such a ques- 
tion as though it were a trial, though it has 
no power to administer an oath and need 
not examine witnesses and though it can 
obtain information in any way it thinks 
best giving a fair opportunity, however, 
always to those who are parties in the con- 
troversy for correcting or contradicting any 
relevant statement prejudicial to their view. 
In this conn'ection the remarks of Scott L. j! 
in (1937) 2 K. B. 309^^ are very important aa 
laying down the distinction between judicial 
and quasi-judicial functions (p. 34 o) • 

the Ministers* Powers Com- 
imttee (Command Paper 4060 of 1932), p. 75 

(S. 3, para. 3) an attempt was made to define the 

words ‘judicial* and •quasi-judicial* : ‘A ?rue jud ' 

presupposes an existing dispute be- 

““-i ‘>^6“ involves four 

Xr with the Lpute and 

behalf - - 

dispute between them is a ouestinn A# i' “ S® 

(41*^^?^*— of legal argument by^he partied* and 

(4) a decision which disnncjflq ^ \ 

gs Sat 


found, including where required a ruling upon any 
disputed question of law. A quasi-judicial decision 
equally presupposes an existing dispute between 
two or more parties and involves (1) and (2), but 
does not necessarily involve (3), and never involves 
(4). The place of (4) is in fact taken by administra- 
tive action, the character of which is determined 
by the Minister’s free choice.* Broadly speaking, I 
thiDK the above definitions there given are correct 
but I would make an addition, and that is that on 
such issues as were tried before the Watch Com- 
mittee on 29th August the quasi-judicial approaches* 

in point of degree very near to the judicial. This 
does npt of course mean that because the Watch 
Lomimttee was then exercising nearly judicial 

ranctions, it was tied to ordinary judicial procedure. 

The principles both of its duties and of its freedom 

are explained in the oft-cited passage in Lord 

Loreburn*s opinion in (1911) A. C. 17920 at p 182 

which was quoted by Viscount Haldane L. C. in 

(1915) A. C. 12021 at p. 132 and need not be 
requoted.** 

These are the general principles which afford 
a guide to the determination of the question 
whether an act which is done by a tribunal 
or competent authority is a judicial act or 
an executive, administrative, or a ministerial 
act. The result of these authorities is that 
the tribunal or competent authority should 
have power by its determination within juris, 
diction to impose liability or affect rights 
of others, that it should act in exercise of 
some right or duty to decide, that the act, 
should be done by it upon consideration ofi 
facts and circumstances and imposing liabi.i 
lity or affecting the rights of others, that iti 
decides on the materials before it as between! 
a proposal and an opposition, even thoughj 
it 13 not bound to treat as though it was 
a trial, though it has no power to administer 
oath and need not examine witnesses and 
though it can obtain information in any 
way it thinks best always giving a fair 
opportunity to those parties in controversy 
for correcting or contradicting statements 
prejudicial to their view. I may also in this 
connection refer to a judgment of Das J. in 
48 o. w. N. 766.^^ Das J. discussed this ques- 
tion of what was a judicial act as distin- 
guished from an executive act at p. eo-i 
(col. 2 ) of that judgment. After having dis- 
cussed the various authorities which I have 
referred to earlier, beginning with the case 
in (1878) L. R. 2 ir. 371^^ at p. 376, where the 
oftquoted remarks of May C. J. are to be 
found, and ending with the case in (l 93 i) 2 
K. B. 215 ^ he observed (p. 800 col 9 ) • 

i Avoirs- o?too;eding. 

than mere apphoation of the mind by theautho- 

annlvh!q^®*T*f'n® does not 

apply his mind at all or does the act for a con&te- 

ral purpose, it will be a bad ac t in all oases. If the 
23. ( 44) 48 C. W. N. 766, In re Banwarilal Roy, 
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fioing of tbe act is left entirely to the discretion of 
the authority as a purely subjective matter as said 
in (1942) A. C. 206^^ or if tbe official act is 'discre- 
tionary and in some respects facultative’ as their 
fjordsliip? of the Judicial Committee put it in 46 
T. A. 176,-5 it is purely an adjninistrative or execu- 
tive act. In such a case tbe authority alone has to 
form his own opinion, in good faith of course, on 
the materials before him. A judicial or qtiasi- 
iudicial act, on the other hand, implies more than 
mere application of tbe mind or the formation of 
the opinion. It has reference to tbe mode or 
manner in which that opinion is formed. It implies 
‘a proposal and an opposition’ and a decision on 
the issue. It vaguely connotes ‘licaring evidence 
and opposition’ as Scrutton L. J. expressed it. The 
degree of formality of tlic procedure as to receiving 
or hearing evidence may be more or less according 
to the requirements of the particular statute, but 
there isanindehnable yet an appreciable difference 
hetsveen the method of doing an administrative or 
executive act and a judicial or 2 ?(nst-judicial act.” 

Das J. ultimately observed (p. 802, col. 2) : 

“Whether an act is a judicial or ^aasi-judicial 
act or a purely executive act will depend on the 
terms of the imrticular rule, the nature, scope and 
effect of the particular power in exercise of which 
tlie act may be done read with tbe provisions of 
S. 15 of tbe Act.” 

,This reall/ seems to me to be the crux of 
ithe question. In order to decide whether an 
(act is a judicial act so as to invoke the 
■jurisdiction of issuing writs of certiorari or 
iprohibition which is vested in the High 
Court, regard must also be had to the terms 
of the particular rule, the nature, scope and 
effect of the particular power in exercise of 
which an act may be done read with the 
'provisions of S. 15, Defence of India Act. 

Having regard to the principles enun- 
ciated above, can it he said that the act of 
the respondent in issuing the requisition 
order in question was a judicial act? There 
is no doubt that the respondent was con- 
stituted a tribunal or competent authority 
for determining whether the rights of the sub- 
ject to his property should be effected by 
the issue of the requisition order. The ques- 
tion, however, to be determined is whether 
in the matter of the issue of the requisition 
order in question he was exercising some 
right or duty to decide or was exercising 
judicial function in the sense that he bad to 
decide on materials before him as between 
a proposal and an opposition. Ho had cer- 
tainly no i^ower to administer an oath and 
therefore need not examine any witnesses. 
Flo could also obtain information in any 
way he thought best, giving, however, fair 

24. (1942) 1942 A. C. 20G : 110 L. J. K. B. 724 : 
1941-3 All. E. K. 338 : 166 L. T. 1. Livorsidgo V 
Sir John Anderson. 

25. (’19) 6 A. I. R. 1919 P. C. 31 : 43 Mad. 146 : 
IG I. A. 176 : 62 I. 0. 209 (P. C.), Annie Besaut 
V. Advocalc-Goncral of Madras. 


opportunity to those who were the parties 
concerned and whose rights of property 
were sought to be affected by him by the 
r,erms of the requisition order in question to 
correct or contradict any relevant state- 
ments prejudicial to their view. Even though 
his functions in this behalf were not strictly 
judicial but what have been described as 
(7?4asi-judicial#by reason of what I have 
described above, was he really exercising 
that gwasi-judicial function by way of de- 
ciding on the materials before him as be- 
tween a proposal and an opposition, the last 
being an essential ingredient for converting 
the act which was being done by him into 
a judicial act within tbe extended meaning 
of the term. Under R. 75A (5), Defence of 
India Rules, he had the power with a view 
to requisitioning any property under sub-r. (l) 
or determining the compensation payable 
under sub-r. (4) to require any person to 
furnish to him such information in his pos- 
session relating to the property, and had 
also under sub-r. (o-a) powers to enter any 
premises and inspect such premises and 
property therein for the purpose of deter- 
mining whether, and if so in what manner, 
an order under this rule should be made in 
relation to such premises or property. This 
was the power evidently given to the respon- 
dent for the purpose of gathering all requi- 
site materials in order to enable him to 
determine from the point of view of the 
Government whether a requisition order 
should be made by him in respect of a parti- 
cular property. This was also the power 
given to him to gather all requisite materials 
which would enable him to determine from 
the point of view of the subject, viz,,- the 
owner of the property, whether within the 
terms of s. 15, Defence of India Act, the 
proposed action of his in requisitioning the 
property would interfere with the ordinary 
avocations of life and the enjoyment of pro- 
perty as little os may be consonant with the 
purpose of ensuring the publio safety and 
interest and the defence of British India. 
In the matter of the gathering of these 
materials, he was empowered not only to 
question any person or persons concerned 
with the property but also to enter upon the 
promises and inspect the same, and satisfy 
himself as to pros and oons of the pro- 
posed order of requisition. 

It was only after he satished himself on 
tbe materials gathered by him in the manner 
aforesaid that he was to act in the matter 
of the requisition of the property, having 
particular regard to the mandatory piovi- 
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sions of s. 15, Defence of India Act, that 
his act was to interfere with the ordinary 
avocations of life and the enjoyment of pro- 
perty as little as may be consonant with 
the purposes therein mentioned. The deter- 
mination of this question involved a pro- 
posal to requisition the property from the 
point of view of the Government. It also 
involved an opposition to the proposal to 
requisition the property from the point of view 
of the subject whose property was sought to 
be requisitioned. The respondent had before 
him the materials which he had gathered by 
reason of the inquiries which he instituted 
and by reason of the inquiries on the pre- 
mises which he made, though such materials 
might have been gathered by him in any 
way he thought best ; the duty was laid 
down upon him under the terms of R. 75A, 
Defence of India Rules, and S. 15, Defence 
of India Act, to act in the exercise of a right 
or duty to decide; and, in the matter of the 
issue of the requisition order on those ma- 
terials and under those circumstances he 
was certainly exercising a judicial function 
in the sense that he was deciding on the 
materials before him as between a proposal 
and an opposition, with the result that the 
act which he was doing in the matter of the 
issue of the requisition order in question was 
a judicial act within the meaning of the 
extended sense of the term. I am supported 
in this conclusion of mine by the statements 
made by respondent 1 himself in his affi- 
davit in reply dated 2th April 1945. In 
para. 3 of his affidavit respondent 1 stated : 

“According to my information and to the in- 
vestigations made by the Government Officers be- 
fore the requisition order was made, and after re- 
ceiving the representations made on behalf of the 
X>etitioners, I was informed that . . 

In para. 7 of his affidavit respondent 1 
stated : 

“The action complained of was taken by me 

after fully considering the facts placed before me 

and the order for requisition was served on the 

petitioners for the purpose mentioned in the said 

requisition order, viz., for the efficient prosecution 
of the war.** 

In para. 8 of his affidavit respondent i fur- 
ther stated : 

“It is not true that explanations were not called 
for from the petitioners* representatives who were 
in the said flat in Bombay or that inquiries were 
not made from them and from other quarters. The 
inquiries prior to the making of these orders'are 
departmental inquiries, and the facts placed before 
me are fully considered by me before any requisi- 
tion order is made by me.** 

These statements contained in the affidavit 
of respondent 1 go to show that he exercis- 
ed, as I have already described above, in the 
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matter of the issue of the requisition order 
in question, a judicial function in the sense 
that he decided upon the materials before 
him as between a proposal and an opposi- 
tion, and that, therefore, he performed what 
was a judicial act within the extended defi- 
nition of that term. If respondent i was, as 
I have already held above, doing a judicial 
act in the matter of the issue of the requisi- 
tion order in question, all the conditions 
which would be requisite before the Court 
woidd exercise the controlling jurisdiction 
by issuing the writ of certiorari or the writ 
of prohibition would be satisfied. He was a 
tribunal or officer having legal authority to 
determine questions affecting the rights of 
subjects and having authority to act judi- 
cially, and would be acting in excess of his 
legal authority or without any authority or 
jurisdiction at all, with the result that it 
would be competent to the Court to issue a 
writ of certiorari or a writ of prohibition 
against him. An interesting argument was, 
however, advanced by Sir Jamshedji Kanga 
^at by the enactment of s. 45, Specific 
Relief Act, the Indian Legislature had aboli- 
shed the writ of prohibition. He rehed in 
this connection on the observations of Sir 
Norman Macleod in 28 Bom. L. R. 264^ 
where the learned Chief Justice observed at 
p. 269 that proceedings under this section 
(i.e. s. 45, Specific Relief Act), are in substi- 
tution for proceedings by writ of mandamus 
and writ of prohibition according to English 
practice. He also relied upon the observa- 
tions of Coyajee J. in 47 Bom. L. R, 500 ^^ at 
pp. 504, 505, where the learned Judge after re- 
ferring to the observations of Macleod 0. J. 
in 28 Bom. L. R. 264,^® hereinbefore referred 
to, referred also to s. 50, Specific Relief Act, 
and stated (p. 505) : 

One has to read S. 50 and S. 45 together. 
Section 45 itself talks of any speoiflc act to be done 
or forborne and the Proviso (b) talks of such doing 
or forbearing. Therefore, in my opinion, the word 
Tnandamus used in S. 50 is to be construed with 
reference to the context in S. 45, and reading these 
together it appears that the word mandamits is 
used in a broad sense. I am not only fortified in 
that view by the decision of the Division Bench of 
this High Court cited above, but in the absence of 
any other authority cited on the subject, I am 
bound by the decision in that case and I do res- 
pectfully agree with the reasoning set out therein. 

In these circumstances in my opinion S. 45 must 
be read both in connection with a writ of manda^ 
mus as well as for a writ of prohibition.** 

26. (’26) 13 A, I. R. 1926 Bom. 247 ; 50 Bom. 
394 : 93 I. C. 918 : 28 Bom. L. R. 264, Maho- 
medalli v. Jafferbhoy. 

27. (*45) 32 A.I.R. 1945 Bom. 419 : 47 Bom.L.R. 
600, Dinbai Petit v. Noronha. 
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Relying upon these observations of Macleod 
C. J. and Coyajee J., in the respective cases 
which I have referred to above, Sir Jam- 
shed ji contended that the writ of prohibition 
was abolished by the enactment of S. 45, 
Specific Relief Act, by the Indian Legisla- 
ture. Mr. M. P. Amin, on the other hand, 
contended that the observations of Sir Nor- 
man Macleod in 28 Bom. L. R. 264^® were 
obiter, that the attention of Coyajee J., was 
not drawn in the arguments addressed to 
him in 47 Bom. L. R. 500^^ to the fact that 
these observations of Sir Norman Macleod 
were obiter and his attention was also not 
drawn to the relevant provisions of the 
Supreme Court Charter, that the reading 
of ss. 50 and 45, Specific Relief Act, which 
was adopted by Coyajee J., was wrong and 
was entirely contrary to the well-known 
principle that the writ of certiorari and so 
also the writ of prohibition could only be 
taken away by express negative words, that 
S. 50, Specific Relief Act, only referred to 
the writ of mandamus and not to the writ 
of prohibition, and that, therefore, even 
though some of the provisions contained in 
the writ of prohibition were incorporated by 
the Legislature in S. 45, Specific Relief Act, 
the writ of prohibition was not abolished by 
the enactment of S. 45, Specific Relief Act, 
by the Indian Legislature. It is necessary, 
therefore, for me to consider how far the 
writ of prohibition has been abolished by 
the Indian Legislature by enacting S. 46, 
Specific Relief Act. There is no doubt that 
all the provisions of the writ of mandamus 
have been incorporated by the Legislature 
in the provisions of s. 45, Specific Relief Act. 
The Legislature has moreover by the terms 
of S. 50, Specific Relief Act, laid down in clear 
terms that neither the High Court nor any 
Judge thereof shall thereafter issue any writ 
of mandamus. These are express negative 
words which do take away the jurisdiction 
and power of the High Court to issue a writ 
of mandamus. There is no doubt also that 
some of the provisions of the writ of prohi- 
bition have been enacted by the Indian 
Legislature in S. 46, Specific Relief Act. The 
forbearing to do a specific act which is 
clearly incumbent on the person holding a 
public office, or corporation or inferior Court 
of Judicature and which would be the sub- 
ject-matter of an order under s. 46, Specific 
Relief Act, would no doubt be comprised 
within the writ of prohibition; but it cannot 
be contended and it has not been contended 
before me that there are certain aspects of 
the writ of prohibition which do not find 


their place in S. 45, Specific Relief Act. Could 
it be, therefore, urged that in those cases 
where some of the aspects of the writ of pro- 
hibition are comprised within S. 45, Specific 
Relief Act, one has only got to look to the 
provisions of that section, that the writ of 
prohibition is abolished pro tanto by the 
enactment of those provisions in s. 45, Speci- 
fic Relief Act, and that the jurisdiction to 
issue a writ of prohibition would survive 
only in respect of those provisions which 
have not been enacted in S. 45, Specific 
Relief Act ? It was urged by Sir Jamshedji 
that in those cases where the Crown had 
consented to a statutory enactment of the 
provisions with regard to any prerogative 
and the imposition of limitations on the pre- 
rogative power in that manner the preroga- 
tive would to that extent be deemed to have 
been merged in the particular statutory 
provision. He relied upon the observations 

of Lord Dunedin in (1920) A. 0.608^® (p. 626): 

*‘Now the view which I think prevailed in (1915) 

3 E. B. 64^^ was that the prerogative givesa right 
to take for use of the moment in a time of emer- 
gency, that when you come to the Defence Acts of 
1803 and 1842 you find a code for the taking of 
land permanently in times of peace as well as of 
war, and that consequently the two systems could 
well stand side by side ; and then, as there was no 
direct mention of the prerogative in the statutes, 
you were assisted by the general doctrine that the 
Crown is not bound by a statute unless specially 
mentioned. That in cases where the burden or tax 
is imposed the Crown must be specifically mention- 
ed; no one doubts. Instances are given by the 
Master of the Rolls in (1893) 3 Ch. 48^ at p. 64 
and (1883) 9 A. C. Gl^l at p. 66 and there are 
many others. Nonetheless, it is equally certain 
that if the whole ground of something which could 
bo done by the prerogative is covered by the 
statute, it is the statute that rules. On this point 1 
think the observation of the learned Master of the 
Rolls is unanswerable. He says : ‘What use would 
there be in imposing limitations, if the Crown oould 
at its pleasure disregard them and fall back on 
prerogative’? 

“The prerogative is defined by a learned consti- 
tutional writer as ‘The residue of discretionwy or 
arbitrary authority which at any given time is 
legally loft in the hands of the Grown.* Inasmuch 
as the Crown is a party to every Act of Parliament 
it is logical enough to consider that when the Act 
deals with something which before the Act oould 
be effected by the prerogative, and specially 
powers the Crown to do the same thing, but subject 
to conditions the Crown assents to that, and by 
that Act, to the prerogative bein g curtailed.** 

28. (1920) 1920 A. 0. 608 : 89 L. J. Ch. 417 : 122 

L. T. 691, Attorney-Qeneral v. De Eeyser’s Royal 

Hotel. 

29. (1915) 3 E. B. 649: 84 L. J. E. B. 1961 : US 

L. T. 575, In re Petition of Right. 

30. (1693) 8 Ch. 48 : 62 L. J. Ch. 968 : 69 L. T. 

203 : 41 W. R. 677, Wheaton v. Maple & Co. 

31 . (1883) 9 A. C. 61 : 53 L. J. Q. B. 239 : 50 

L. T. 405 : 32 W. R, 626, Ooomber v. Justices ol 

Berks. 
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It may be, however, noted in this connection 
that the remarks of Lord Dunedin, have 
reference to those cases where the whole 
ground of something which could be done 
by the prerogative is covered by the statute. 
It is in those cases only that the statute 
rules and the prerogative is curtailed. Where, 
however, as in the case before us, it is only 
certain provisions of the writ of prohibition 
that are enacted in s. 45. Specific Relief Act, 
the ratio of this decision of Lord Dunedin 
does not apply and there is no warrant for 
holding that even though the Crown assented 
to the enactment of s. 45, Specific Relief 
Act, it assented to the prerogative being 
curtailed merely by reason of the fact that 
certain only of those provisions were being 
enacted in S. 45, Specific Relief Act. Mr. G. N. 
Joshi, who appeared with Sir Jamshedji 
for the respondent, pointed out to me in 
this connection a decision of the Court of the 
Judicial Commissioner, W. I. S. A., in ( 1944 ) 
F. L. J. 20.^^ That was a case where the 
Court was concerned with the provisions of 
S. 2 , Government of India Act, 1935 . Davies 
J. C. there observed (p. 24 ) : 

“When legislation receives the Royal Assent it 
IS now the accepted convention that the Royal pre- 
rogative merges in the provisions of the statute 
and where those provisions are succinct, no further 
ezeroise of the prerogative will be attempted. The 
statute has become the touchstone for the future 
acts of the Sovereign and those acts will invariably 
conform with the statute’s provisions. Having 
regard therefore, to the wording of the proviso to 
a. 2 (1), Goyernment of India Act. and the very 
clear directions and statements of policy therein 
contained, it is I think useless to argue that these 
attMhmg orders ought to be accepted as instances 

prerogative as regards the 
functions of the Crown in its relations with the 
Indian States. In so far as the persons, who are 
to exercise those functions are concerned, the pre- 
rogative has been merged in the statute, and if 
orders are promulgated outside the statute’s provi- 
^ons, those orders are illegal and ultra vires,'* 

Kaveeshwar A. J. C. also observed there 
(page 26) ; 

several decided cases that 
If the field of the prerogative is covered by statute 

ceases to exist : See (19201 A C * 

?hft P- 185. But orJy 

specifioaUy laid down will li 
excluded from the exercise of the prerogative. By 

* I c circumscribed. Sub-section 111 

formerly enjoyed 
^ction 2 (2) states this position. These rights were 
then redistributed. The proviso to S. 2 ( 1 ) makes 
full provision for the channel through which the 
powers are to be exercised. Firstly the powers are 
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32. (’44) 31 A. I. R, 1944 Journal 5 : 7 F. L J 
20 (W. I. S, A.), Bhadwa TaJuka v. Crown 

33. (1931) 1 Ch. 169: 99 L. J. Ch. 483: 143*L T 

623,^ North Charterland Exploration Co. (1910) 
Ld. V. The King. ' 


to be exercised by His Majesty and if not exercised 
by His Majesty only by the Crown Representative 
or by persons acting under his authority.” 

Thfiss obsBrvations also, in my opinion, do 
not lead respondent 1 any further. In so 
far as those observations go to show that the 
prerogative is merged in the statute where 
the whole ground of something which could 
be done by the prerogative is covered by 
the statute as laid down by ( 1920 ) a. c. 508,^® 
I have no quarrel with the same. If, how- 
ever, they go beyond what has been observed 
by Lord Dunedin and if they mean to lay 
down that even in those cases where a part 
of these provisions are enacted within a 
statute the prerogative is pro tanto merged 
in the statute, I respectfully differ from the 
same. In those cases where only a part of 
the provisions of a particular prerogative 
writ are embodied in the enactment of a 
statute, the prerogative is not merged pro 
tanto in the statute but continues to exist 
in its full glory, the only thing which is 
done by the statute being that in the cases 
covered by the statute the subject or the 
applicant would have a concurrent or al- 
ternative remedy also under the statute apart 
from his right to invoke the jurisdiction of 
the Court to issue a prerogative writ in his 
favour. In this connection I may also refer 
to the enactment of S. 115, Civil P. C., and the 
effect if any that has on the jurisdiction of 
the Court to issue the writ of certiorari. 

As has been already observed, the writ of 
certiorari is a very old and high prerogative 
writ drawn up for the purpose of enabling 
the Court of King’s Bench to control the 
action of inferior Courts and to make it 
certain that they shall not exceed their 
jurisdiction, and, therefore, the writ of certior- 
ari is intended to bring into the High Court 
the decision of the inferior tribunal, in order 
that the High Court may be certified whether 
the decision is within the jurisdiction of the 
inferior Court. Section 115, Civil P. C., deals 
with the powers of revision of the High 
Court, and enacts that 

“The High Court may call for the record of any 
case which has been decided by any Court sub- 
ordinate to such High Court and in which no 
appeal lies thereto, and if such subordinate Court 
appears — 

(а) to have exercised a jurisdiction not vested in 
it by law, or 

(б) to have failed to exercise a jurisdiction so 
vested, or 

■11 f? ^ exercise of its jurisdiction 

illegally or with material irregularity, the High 

S? 1 such order in the case as it 

thinks fit.” 

Could it be urged that the power of the 
Eugh Court to issue a writ of certiorari to 
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the inferior Courts is circumscribed by the 
enactment of the provisions of S. 115, Civil 
P. C., or that the writ of certiorari in so far 
as it can issue in exercise of the powers 
similar to the revisional powers of the High 
Court therein enacted is pro tanto merged 
in s. 115, Civil P. C. ? I shall only refer in 
this connection to the decision of our Appeal 
Court in 41 Bom. L. B. 984,^ where, after 
tracing the history of the High Court since 
the establishment of the Supreme Court of 
Judicature in 1883 and after dealing with 
the relevant provisions of the Government of 
India Act and also s. 115, Civil P. C., Lokur 
J. at p. 989, quoted with approval the 
passage from Halsbury*s Laws of England, 

2nd Edn., Vol. ix, p. 861, Para. 1465 : 

''Certiorari can only be taken away by express 
negative words. It is not taken away by words 
which direct that certain matters shall be 'finally 
determined’ in the inferior Court, nor by a proviso 
that ‘no other Court shall intermeddle* with regard 
to certain matters as to which jurisdiction is con** 
ferred on the inferior Court.” 

and came to the conclusion that if the power 
to issue a writ of certiorari is vested in the 
High Court, then it is not, and could not be, 
taken away by S. 219, City of Bombay 
Municipal Act, 1888, which provided that 
the decision of the Chief Judge upon any 
appeal under S. 217 against any such value 
or tax shall be final. He quoted a passage 
from the judgment of their Lordships of the 
Privy Council in (1922) 2 A. C. 128^® (pp. 
169-160) : 

"Long before Jervis’s Acts statutes bad been pass* 
ed which created an inferior Court, and declared its 
decisions to be ‘final’ and 'without appeal,* and 
again and again the Court of King’s Bench had 
held that language of this kind did not restrict 
or take away the right of the Court to bring the 
proceedings before itself by certiorari** 

This decision lays down that the jurisdio. 
tion to issue a writ of certiorari can only 
be taken away by express negative words 
and that it cannot be taken away by the 
enactment of certain of the provisions there- 
in in a statute by the Legislature. In that 
case the enactment of certain provisions of 
. the writ of certiorari in s. 116, Civil P. 0., 
was not considered by the Court as in any 
manner whatsoever affecting the jurisdiction 
of the High Court to issue the writ of certio- 
rarL Both the jurisdictions, viz., the power 
of the High Court to issue the writ of certio^ 
rari as also the i)ower of the High Court to 
exercise revisional jurisdiction conferred on 

34. (’39) 26 A. I. R. 1939 Bom. 471 : 187 I. 0. 8: 
41 Bom. L. B. 984, Muljee Sioka & Co. v. Munici- 
pal Commissioner. 

35. (1922) 2 A. 0. 128 : 91 L. J. P. 0. 146 : 127 
L.T. 437, Bex v. Nat Bell Liquors, Ltd. 


it by 3. 116, Civil P. 0., could be exercised side 
by side and one without any encroachment 
on the scope of the other. In those cases 
the subject or the applicant has two reme- 
dies open to him, the one to invoke the 
jurisdiction of the High Court to issue the 
prerogative writ of certiorari and the other 
to invoke the revisional powers of the High 
Court in exercise of the powers vested in it 
under s. 116, Civil P. C. The passage in 
Halsbury’s Law of England, 2nd Edn., 
vol. 9, p. 878, Para. 1481, also lends support 
to this conclusion of mine : 


''Although the writ is not of course it will never- 
theless be granted ex debito justiiiat to quash 
proceedings which the Court has power to quash, 
where it is shown that the Court below has acted 
without jurisdiction or in excess of jurisdiction, if 
the application is made by an aggrieved party and 
not merely by one of the public and if the conduct 
of the party applying has not been such as to dis- 
entitle him to relief; and this is the case even 
though certiorari is taken away by statute, and 
although there Is an alternative remedy. The writ 
will never be granted to remove an erroneous order 
at the instance of the party in whose favour the 
error was made.” 


The fact that in those cases which are 
covered by s. 116, Civil P. 0., the subject or 
the applicant has an alternative remedy of| 
invoking the revisional powers of the High 
Court cannot take away the jurisdiction of 
the Court to issue the prerogative writ of 
certiorari in proper cases even though the 
same might be covered within the four cor- 
ners of s. 116 , Civil P. C. Both these are 
treated as alternative remedies and the sub- 
ject is entitled to have resort to either the! 
one or the other. Similarly, the enactment! 
of some of the provisions of the writ of pro- 
hibition under s. 46, Specific Belief Act, also{ 
would not take away the right of the sub- 
ject or applicant to invoke the jurisdiction^ 
of the Court to issue the writ of prohibition 
even in those oases which are covered with- 
in the four corners of the provisions ofi 
s. 46, Specific Belief Act. The subject orl 
the applicant would be entitled to both the 
remedies as alternative remedies and would 
be entitled to invoke the jurisdiction of the 
High Court to grant him the one or the 
other of these two remedies. An argument 
was advanced at one time by Sir Jamshedji 
that even though by cl. (6) of the Supreme 
Court Charter the Supreme Court was in- 
vested with the jurisdiction similar to the 
jurisdiction of the King's Bench in England 
including therein the jurisdiction to issue the 
prerogative writs which were then being 
issued by the King’s Bench in England, this 
jurisdiction was curtailed by the enactment 
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of cl. ( 55 ) of the Charter which runs as 
under : 

And to the end that the Court of Bequest and 
the Court of Quarter Sessions, erected and estab- 
lished at Bombay aforesaid, and the Justices and 
other Magistrates appointed for the Town and 
Island of Bombay, and the Factories subordinate 
thereto, may better answer the ends of their res- 
pective institutions, and act conformably to law 
and justice, it is our further will and pleasure, and 
we do hereby further grant, ordain, and establish, 
^at all and every the said Courts and Magistrates 
shall be subject to the order and control of the 
said Supreme Court of Judicature at Bombay, in 
such sort, manner, and form, as the inferior Courts 
and Magistrates of and in that part of Great Bri- 
tain called England, are by law subject to the 
order and control of our Court of King’s Bench; to 
which end, the said Supreme Court of Judicature 
at Bombay is hereby empowered and authorized 
to award and issue a writ or writs of Mandamus, 
Certiorari, Procedendo, or Error, to be prepared 
in manner abovementioned, and directed to such 
Courts or Magistrates as the case may require, 
and to punish any contempt thereof, or wilful dis- 
obedience thereunto, by fine and imprisonment.’* 

He urged that the writ of prohibition was 
not at all mentioned in cl. ( 55 ) of the Char- 
ter and that, therefore, the Court should 
construe els. ( 5 ) and ( 55 ) as meaning that 
the jurisdiction to issue a writ of prohibition 
was not vested in the Supreme Court under 
the terms of the Charter. This argument 
was, however, fallacious. Clause ( 55 ) did not 
purport to, nor could it limit or control the 
generality of the powers which were invested 
in the Supreme Court under cl. (5) of the 
Charter. Clause (55) of the Charter dealt 
only with the powers which were vested in 

Supreme Court to control the Courts of 
Request and Courts of Quarter Sessions, etc., 
and it was in that connection only that the 
writ or write of Manda'inus, Certiorari^ Pro~ 
cedendo, or Error were mentioned therein 
The mention of these writs did not curtail 
the general jurisdiction which was invested 
in the Supreme Oqurt and was a jurisdiction 
similar to the jurisdiction of the King’s 
Bench in England including the jurisdiction 
to issue all the writs including the writ of 

by the Court 

of King’s Bench in England. If authority 
he needed in this behalf, it is to be found in 
the decision of our Appeal Court in 46 Bom. 

L. E. 676®® (page 677 ) : 

“The powers conferred by Cl. (55) related only to 
Courts subordinate to the High Court, whereas the 
wider powers conferred by Cl. (5) apply not merely 
to Courts subordinate to the High Court, but also 
to any tribunals which perform any kind of iudi- 
cial function.** ^ 

This argument of Sir Jamshedji, therefore. 


36. (*46) 32 A. I. B. 1945 Bom. 7 ; I.L.R. (1944) 
Bom. 683 : 46 Bom. L. R. 675, Raghunath 
Keshav v. Poona Municipality. 


has no substance in it. It, therefore, remains 
for me to consider, having regard to the 
considerations above referred to how far I 
am bound by the observations of Sir Norman 
Macleod in 28 Bom. L. R. 264^® and by the 
observations of Coyajee J. in 47 Bom. L. E. 
500^^ that the proceedings under s. 45, Spe- 
cific Relief Act, are in substitution of pro- 
ceedings by writ of mandamus and writ of 
prohibition according to English practice. 
As regards the decision of Sir Norman 
Macleod in 28 Bom. L. R. 264^® the Court 
was concerned therein with an application 
under s. 45, Specific Relief Act. In that 
case, the Government of Bombay had passed 
a resolution appointing the Taxing Officer 
of the^ High Court, Bombay, to tax the peti- 
tioner’s bill of costs in Bombay Election 
Petition No. 11 of 1924 and to sanction the 
payment to him of a remuneration of Es. 15 
per hour or part of an hour while employed 
in taxing the bill, such remuneration being- 
payable by the petitioner. The Taxing Officer 
had under the terms of that resolution pro- 
ceeded with the taxation notwithstanding 
the respondent’s protest. Before the allocatur 
was issued the respondent filed the applica- 
tion under s. 45, Specific Relief Act, for an 
order directing the Taxing Officer, Mr. E. W. 
Gillett, not to proceed with the taxing of 
the bill and not to issue the allocatur. 
Shah J., before whom the application came 
to be heard, was of opinion that the con- 
ditions of S. 45, Specific Relief Act, were 
fulfilled and ordered the Taxing Officer 
not to proceed further with the bill or to 
issue the allocatur. The petitioner appealed, 
and, on the hearing of the appeal, Sir 
Norman Macleod held that even though 
Mr. Gillett in his capacity of Taxing Officer 
of the High Court may be said to be a 
person holding a public office and as such 
his duty was to tax the bills of costs 
in proceedings in the High Court under 
the orders issued by Judges of the High 
Court, he was certainly not acting as a 
person holding a public office when he was 
taxing the bill whether under the directions 
of a special resolution of the Government 
or at the request of the Governor. He was 
acting in his capacity as a private individual 
with a special knowledge with regard to the 
taxation of bills of costs according to the 
High Court Rules. The learned Chief Jus- 
tice, therefore, held that Proviso (b) to s. 45, 
Si)eeific !^lief Act, did not apply and that 
the application under s. 45, Specific Relief 
Act, failed because the conditions under 
headings (a) to (e) of the provisos were 
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cumulative and no order under the section 
could be passed unless they were satisfied. 
This was enough to dispose of the case. The 
learned Chief Justice, however, proceeded 
to make general observations on the writs 
of mandamus and writs of prohibition ac- 
cording to English practice and proceeded 
to observe that the proceedings under S. 45, 
Specific Relief Act, were in substitution for 
those proceedings. With great respect to the 
learned Chief Justice these remarks of his 
were obiter. The point as to whether the 
writ of prohibition was abolished by the 
enactment of s. 45, Specific Relief Act, or 
was merged therein did not arise for com 
sideration before him, nor were all the 
points of view which were urged before me 
by learned counsel appearing on both the 
sides here urged before the Appeal Court in 
28 Bom. L. R, 264.^® I, therefore, feel that I 
am not bound to follow the observations of 
Sir Norman Macleod. 

I shall now deal with the observations of 
Coyajee J. in 47 Bom. L. R. 500.2^ In con- 
nection with that case before Coyajee J., I 
may observe that the attention of the Court 
was not drawn either to the provisions of 
els. (5) and (55) of the Supreme Court 
Charter nor the decision of the Appeal 
Court in 41 Bom. L. R. 934^* where the pro- 
visions of s. 115, Civil P. C.. in relation to 
the jurisdiction of the Court to issue the 
writ of certiorari were discussed by the 
Appeal Court, and it was laid down that 
the writ of certiorari could only be taken 
away by express negative words. The 
attention of Coyajee J. seems to have been 
drawn only to the provisions of the Specific 
Relief Act and the decision of Sir Norman 
Macleod in 28 Bom. l. r. 264.2^ It was not 
also pointed out to him that the observa- 
tions of Sir Norman Macleod in that case 
were obiter, with the result that in the pas- 
sage from his judgment which I have quoted 
above the learned Judge felt himself bound 
by what he considered to be the decision of 
Sir Norman Macleod in that case. In the 
absence of any of these provisions having 
been brought to the notice of the learned 
Judge, he only went on what he thought 
was the proper construction of Ss. 46 and 
60 , Specific Relief Act, and proceeded to 
observe that reading those sections together 
it appeared to him that the word manda^ 
mus was used in a broad sense and that in 
his opinion s. 46 must be read both in con- 
nection with the writ of mandamus as well 
as a writ of prohibition. Having regard 
however, to the fact that the various pro- 


visions which I have referred to and the 
various authorities which I have discussed 
in this connection were not brought to the 
notice of the Court and having regard also 
to the fact that the learned Judge felt him- 
self bound by the obiter of Sir Norman 
Macleod in 28 Bom. L. R. 264,2® I feel that 
the decision arrived at by Coyajee J. in 
this behalf, even though it be that of a 
Court of co-ordinate jurisdiction, is covered 
by my observations in 46 Bom. Ii. R. 916®^ 
and I do not feel bound to follow the same. 
I may also quote in this connection the 
remarks of Beaumont C. J. in 45 Bom. L.R. 
240^® (p. 241) : 

‘^Generally speaking, a Judge ought to follow a 
decision of a Oourt of co-ordinate jurisdiction as to 
the constraotion of an Act of the Legislature, but 
Judges are not entitled to legislate, or to bind their 
successors to a construction of an Act, which the 
language plainly does not justify.” 

I feel that the language of s. 50, Specific 
Relief Act, plainly does not justify the con- 
clusion which Coyajee J. has arrived at in 
47 Bom. L. R. 500*^ and with great respect 
to the learned Judge I do not agree with 
the same. That the writ of prohibition has 
not been abolished by s. 45, Specific Relief 
Act, has also been adjudicated upon by the 
Calcutta High Court. In 61 cal. 450** 
Panckridge J. was concerned with an ap- 
plication for the issue of a writ of prohibi- 
tion. It was argued before him that the 
Court had no power to issue a writ of pro- 
hibition and at p. 459 he stated that in his 
opinion this power of issuing a writ of pro- 
hibition existed. He quoted cl. (4) of the 
Charter of the Supreme Court of Calcutta 
(of 1774) which is identical in terms with 
cl. (6) of the Charter of the Supreme Court 
of Bombay, and proceeded to observe 
(p 469) : 

^'Undoubtedly, among the powers of the Court 
of King's Benoh at the date, of the Charter was 
that of issuing writs of prohibition. It is admitted 
that all the powers of the Supreme Court have, 
been inherited by the High Court, except such, as 
have been specifically taken away by statute.*' 

He then dealt with the argument that to 
issue a writ of prohibition was never among 
the powers of the Supreme Court and that 
ol. (21) of the Charter had the effect of cut- 
ting down and curtailing the powers appa- 
rently conferred by ol. (4), It may be noted 

37. ('45) 32 A. I. R. 1945 Bom. 173; 46 Bom. 
L. B. 916, In re Rodrigues. 

38. ('43) 80 A. I. B. 1943 Bom. 141: X-L.B. (1943) 
Bom. 480 : 207 I. 0. 800 : 45 Bom. L. B. 240, 
Punamohand Vetraj v. Bombay Cloth Market 
Company Limited. 

39. ('84) 21 A. I. B. 1984 Gal. 725 : 61 Cal. 450 : 
152 I. C. 914, In re National Carbon Co. Inoor- 
porated. 
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that cl. ( 21 ) of the Charter there corresponds 
with cl. ( 55 ) of the Charter of the Supreme 
Court of Bombay. He dealt with the argu- 
ment that there was no mention there of 
any authority to issue a writ of prohibition 
^nd also that there was no record of such a 
writ ever having in fact issued from the 
Supreme Court or the High Court. Nonethe. 
less, he came to the conclusion that he could 
not accept that argument (p. 460) : 

“As has been pointed out by learned commen- 
tators, including Sir Fitzjames Stephen, the drafts- 
manship of the Charter is open to criticism, and it 
may be that there is here an instance of omission 
through oversight. In any case, I do not think 
that the language of Cl, (21)can be used to control 
the language of Cl. (4) in the manner suggested. It 
would need far more direct language to convince 
me that it was intended by Cl. (21) to exclude, 
from the powers of the Court of King’s Bench con- 
ferred on the new Court by Cl. (4), the power to 
issue a writ of prohibition.” 

Further on (p. 461) : 

“The principle has been many times affirmed 
that when a person, or body of persons, is clothed 
with power to determine questions, and decide 
issues affecting the rights of the private citizen or 
the public, the King’s Bench Division will interfere 
by prohibition or certiorari to prevent the illegal 
exercise of such power.” 

This power of issuing a writ of prohibition 
was recognised by the Appeal Court in 62 cal. 
696,^® where it was held that (headnote) : 

“In extraordinary situations in which justice 
cannot otherwise be done, the High Court has dis- 
cretionary power to issue writs of cerii(yrari or 
prohibition or orders under S. 45, Specific Belief 
Act, wherever any person or body of persons, 
having legal authority to determine questions 
affecting the rights of subjects and having the duty 
to act judicially, act in excess of their legal autho- 
rity or refuse to act or act illegally. Before issuing 
such writs or orders the Court must be sure that 
they will be effective.” 

An application for issue of a writ of prohi- 
bition again came before McNair J. in 62 
Cal. 1011^^ where he observed (p. 1027) : 

“The relief sought is by a writ of certiorari or 
prohibition which is issued by the Court under the 
power and authority conferred on it by the 
Charter. 

I have already referred to those powers and it 
was recently decided in 6J Cal. 45089 that those 
powers include the power in a proper case to issue 
a writ of prohibition.” 

There is a later decision of the Calcutta 
High Court in 48 c. w. n. 766.23 In that case 
Das J. traced in great detail the history of 
the exercise by the High Courts in India of 
the powers to issue the various prerogative 
writs, and in para. 39 of his judgment he 
dealt with the instance in which a writ of 
prohibition had been issued by the Calcutta 

40 . (*35) 62 Cal. 596, Dorman Long & Co., Ltd. 
V. Jagadishchandra Mahindra. 

41 . (*35) 62 Cal. 1011, In re Eamjidas Mahaliram. 


High Court and he referred to the cases in 
61 Cal. 450^^ and 62 Cal. 696,^ which I have 
referred to. He also i^ted an instance where 
in I.L.R. (1938) 1 cal. 476,^2 Panckridge J. 
actually issued the writ of prohibition on 
the Court of Wards prohibiting them from 
acting upon their order whereby they 
declared the petitioner as a disqualified pro- 
prietor and taking possession of her proper- 
ties situate outside Calcutta. These decisions 
of the Calcutta High Court confirm me in 
the conclusion which I have already arrived 
at that the provisions of s. 45 , Specific 
Relief Act, do not abolish the writ of pro- 
hibition either wholly or in part. 

Under the circumstances I have come to 
the conclusion that having regard to my 
finding that the enactment of S. 2 (2) (xxiv). 
Defence of India Act, and R. 75A. Defence 
of India Rules, with respect to the requisi- 
tion of immovable property without a pub- 
lic notification by the Governor-General 
under s. 104, Government of India Act, was 
ultra vires the Central Legislature and the 
consequent finding that the requisition order 
in question issued by the respondent was 
illegal, void and inoperative in law, the 
petitioners would be entitled to the issue of 
a writ of certiorari or prohibition against 
the respondent. As regards the question 
whether the petitioners would be entitled to 
an order against the respondent under s. 45 , 
Specific Relief Act, under the circumstances 
aforesaid I have already dealt with the 
same in my judgment in 47 Bom. L. R. 1010 .^ 

I accordingly hold that the petitioners would 
be entitled to maintain this petition against 
the respondent to obtain an order against 
him under S. 45, Specific Relief Act, as 
prayed for in prayer (c) of the petition. 

In the result, I do make an order against 
respondent 1 in terms of prayer (a) of the 
petition. In view of my granting the peti- 
tioners the prayer (a) of their petition, I do 
not consider it necessary to make any order 
under prayer (b) and prayer (c) of their 
petition. I may, however, observe that if 
any other Court came to the conclusion that 
the petitioners are not entitled to the relief 
prayed for in prayer (a) of the petition, I 
would certainly grant the petitioners the 
prayer (c) of their petition, which as I have 
held above, they are entitled to under the 
circumstances set out above. 

As regards the costs of the petition, I 
may state that the petitioners came to the 

42 . (’38) 25 A. I. R. 1938 Cal. 385 : I.L.R. (1938) 

1 Cal. 476 : 181 I. C. 973, Indamati Debi Chau- 
dhurani v, Bengal Court of Wards, 
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Court with two main grounds in support of 
their i)etition, the one being that the requi- 
sition order in question was illegal, void 
and inoperative in law by reason of the en- 
actment of s. 2 ( 2 ) (xxiv), Defence of India 
Act, and R. 75A, Defence of India Rules, be- 
ing ultra vires the Central Legislature and 
the other being that the requisition order in 
question was illegal, void and inoperative 
in law by reason of its being in contraven- 
tion of the provisions of s. 15, Defence of 
India Act. Both these counts were equally 
important in their minds. As a matter of 
fact, I feel constrained to observe that the 
second ground was trotted out with greater 
prominence all throughout by the petitioners 
than the first one. I have already held against 
the petitioners on the second ground. I may 
also observe in this connection that the 
petitioners filed this petition against respon- 
dent 2 against whom they had no cause of 
action whatever and in respect of whom 
Mr. M. P. Amin for the petitioners con- 
ceded that he could not sustain the petition 
at all. Under the circumstances, I feel that 
the ends of justice will be met if I order 
that each party should bear and pay his 
own respective costs of this petition. Accor- 
dingly, there will be an order in favour of 
the petitioners in terms of prayer (a) of the 
petition and that the requisition order in 
question will be quashed. There will be no 
order as to the costs of the petition. 

Per Curiam. — Mr. G. N. Joshi asks for 
a certificate under S. 205 (l), Government of 
India Act, that the case involves a substan- 
tial question of law as to the interpretation 
of the Government of India Act. I accord- 
iiigiy grant that certificate. 

d.s./d.h. Order accordingly. 

[Case No. 64.] 
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Lokur and Gajendragadkar JJ. 
Komalsing Kutvarshig — Appellant 

V. 

Krishnabai — Respondent. 

First Appeal No. 64 of 1914, Decided on 3rd 
July 1945, from decision of Civil Judge, Senior 
Division, Jalgaon, in Special Suit No. 61 of 1943. 

(a) Evidence Act (1872), S. 68 — S. 68 does 

not apply when execution oi document is not 
to be proved. 

All that S. 68 says is that the execution of a 
document cannot be regarded as proved unless one 
attesting witness at least has b^n called for that 
purpose. But where the execution is not to be 
proved, it is not necessary to call any attesting 
witness, unless it is expressly contended that the 


attesting witness has not witnessed the execution 
of the document. [P 305 C 2] 

(b) Provident Funds Act (1925), Ss. 3, 4 and 

5 — G. I. P. Railway Provident Fund Rules 

Nomination by contributor of any person other 
than dependant is valid — Nominee though not 
dependant takes absolute interest in fund. , 

Under the Provident Funds Act read with the 
Provident Fund Buies of the G. I. P. Railway 
there can be a valid nomination by a contributor 
of any person other than a dependant although 
there was a dependant of the contributor in exis- 
tence. And as the rules do not prohibit nomination 
in favour of one who is not a dependant, the \ 
nominee though not a dependant takes an absolnte 
interest in the fund and need not band it over to 
the dependant : (»45) 32 A. I. R. 1945 Bom. 43, 

Rel. on. [P 306 C 1; P 308 C 1] 

(c) Provident Funds Act (1925), S. 3 — 
Scope. 

Section 3 does not say that the amount of the 
provident fund necessarily vests in a dependant or 
dependants in all cases. That section deals only 
with *the protection of compulsory deposits in a 
Provident Fund* and not with the title to them. 

[P 307 C I] 

(d) Provident Funds Act (1925), S. 2 (c) — 

S. 2 (c) does not confer any right upon depen- 
dant. 

Section 2 (c) merely defines who is a dependant 
and does not purport to confer any right upon the 
dependant or make him or her a lawful representa- 
tive. That is to be determined according to the 
ordinary law governing the parties, in the absence 
of a nomination by the subscriber. [P 307 C 2] 

(e) Interpretation of Statutes — Provisions of 
statute must be construed according to their 
plain meaning. 

In interpreting the provisions of a statute 
Court need not speculate upon the reasons which 
influenced the Legislature, but must take the pro* 
visions as they are and construe them according to 
their plain meaning. [P 309 C 1] 

Y. V, Dixit and B. N* Qokhalc — 

for Appellant* 

J. C. Shah and O. S. Onpte — 

for Respondent. 

LokuP J. — This appeal raises a question 
of considerable importance with regard to 
the construction of the Provident Funds 
Act (19 [XIX] of 1925) and the rules there- 
under framed by the G, I. P. Railway Com- 
pany. The facts are not in dispute. The 
defendant’s brother Kunjalsingh who was in 
the service of the G. I, P. Railway was a 
subscriber to the Railway Provident Fund. 

The plaintiff Krishnabai is his widow. On 
9th July 1924, he made a declaration in the 
prescribed form stating that in the event of 
his death the defendant would be entitled 
to receive payment of his provident fund 
holding, including additional benefits, if 
any, and appointing the defendant himself 
to be the executor of his will as regards the 
provident fund only. Kunjalsing died on 
1st June 1941, when amount to his credit 
was nearly Rs. lo.ooo. The defendant applied 
for a succession certificate in respect of that 
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amount in the Court of the Second Class 
Subordinate Judge at Bhusawal and it was 
granted to him despite the opposition of the 
plaintiff. The plaintiff’s appeal against it 
was dismissed, and before the defendant 
withdrew the amount from the railway on 
the strength of the succession certificate, 
this suit was filed by the plaintiff for a de. 
claration that she was entitled to that 
amount and for an injunction restraining 
the defendant from withdrawing it. She al- 
leged that the declaration had not been 
properly attested and was, therefore, illegal, 
that the defendant’s nomination in preference 
to her was void and inoperative and that the 
defendant had released his right in her 
favour. This last contention was given up 
at the hearing. The trial Court found that 
the declaration in favour of the defendant 
was duly attested, but holding that it was 
illegal, void and inoperative, it decreed the 
plaintiff’s claim. 

As regards the execution of the nomina- 
tion paper, a printed form of declaration 
was duly filled in and signed by deceased 
Kunjalsing and was attested by two wit- 
nesses. Dattatraya and Sadashiv. It is true 
that in the plaint the plaintiff alleged that 
the declaration had not been properly exe- 
cuted and attested. But no specific issue 
was raised on this point. Issue 6 is 
worded in general terms. But it appears 
that on the date of hearing, before any evi- 
dence was led, the plaintiff put in a 'purshis 
(Bx. 28) admitting that the declaration form 
^d been signed by her deceased husband 
Kunjalsing and that Dattatraya and Sada- 
shiv had made their signature on it as attes- 
tors. The purshis was signed by the plaintiff 
herself. In view of this admission, it was 
taken that the plaintiff had given up her 
contention regarding the execution and at- 
testation of her declaration and no further 
evidence was led. But, in the course of the 
arguments, it was urged that the purshis 
did not amount to an admission that Kun- 
jalsing had made his signature in the 
presence of the two attesting witnesses as 
required by the form of the declaration. On 
that form, there are marginal notes which 
give definite instructions to the declarant 
that he must sign it in the presence of two 
witnesses and similar instructions to the 
attestors that they must sign it in the pre- 
sence of each other and in the presence of 
the declarant. The presumption, in view of 
the purshis, is that the instructions were 
followed. Exhibit 34 shows that the instruc- 
tions are printed in the margin just where 


the signatures of the declarant and the 
attestors are to be made, so that they may 
not escape their attention. A good deal of 
stress was laid on the fact that the ink in 
which the !three signatures were made ap- 
peared to be different, and therefore, it was 
urged that they must have been made at 
different times. . But the defendant says 
that he was present at the time when the 
declaration was made, and that Kunjalsing 
made his signature in the presence of the 
attestors and the attestors made their signa- 
tures in the presence of Kunjalsing. The 
learned Judge of the lower Court has be- 
lieved this statement and we see no reason 
to take a [different view. It is, however, 
urged that as the prescribed form requires 
the declaration to be attested by two wit- 
nesses, under s. 68, Evidence Act, 1872, the 
defendant was bound to call at least one of 
the attesting witnesses for the purpose of 
proving its execution and that unless at 
least one witness was thus called and exa- 
mined, the document could not be used as 
evidence. But s. 68, would be applicable 
only if the execution has to be proved. All 
that it says is that the execution of a docu- 
ment cannot be regarded as proved unless 
one attesting witness at least has been called 
for that purpose. But where the execution 
is not to be proved, it is not necessary to 
caU any attesting witness, unless it is ex- 
pressly contended that the attesting witness 
has not witnessed the execution of the docu- 
ment. There is no such express allegation 
either in the plaint or in the purshis ad- 
mitting the execution and attestation, which 
was evidently put in by the plaintiff, in 
order that the defendant might not be requir- 
ed to call the attesting witnesses to prove the 
declaration. It is on account of this purshis 
that the defendant refrained from calling 
either of the attesting witnesses. We do not, 
therefore, think that the declaration is liable 
to be excluded from evidence on the ground 
that neither of the attesting witnesses was 
called by the defendant. We hold that the 
declaration is duly proved and that deceased 
Kunjalsing nominated his brother, the defen- 
dant, to receive the amount of his Provident 
Fund after his death. 

<«c., decreed) 

the plaintiff s suit on the ground that when 
the deceased subscriber died leaving a depen- 
dant behind him, the nomination made bv 
him_ in favour of one.who was not a dependant 
was altogether void and ineffective. After this 
case was decided by the lower Court, the vali- 
dity of such a nomination came up for con- 
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sideration before this Court in the recent case 
in 46 Bom, L. R. 720^ and it was held that 
under the Provident Funds Act, 1925, and 
the rules framed under it, there could be a 
valid nomination, by a contributor, of any 
person other than a dependant, although 
there was a dependant of the contributor 
in existence. It is, however, urged that 
although such nomination may be valid, the 
nominee cannot get its benefit, and even if 
he were to receive the amount, he must 
hand it over to the dependant. This con- 
tention has apparently found favour with 
the lower Court. As the question really turns 
on the construction of Ss. 3, sub-s. (2), 4, 
sub s. (l) and 5, sub-s. (l). Provident Funds 
Act, I will quote the pertinent portions of 
these sections. Section 3, sub-s. (2), says : 

“Any sum standing to the credit of any subscri- 
ber to, or depositor in any such Fund at the time 
of his decease and payable under the rules of the 
Fund to any dependant of the subscriber or deposi- 
tor, or to such person as may be authorized by 
law to receive payment on his behalf, subject to 
any deduction authorized by this Act, . . . shall 
vest in the dependant, and shall, subject as afore- 
said, be free from any debt or other liability in- 
curred by the deceased or incurred by the dependant 
before the death of the subscriber or depositor.” 
Section 4, sub-s. (i), says : 

“When under the rules of any Government or 
Railway Provident Fund the sum standing to the 
credit of any subscriber or depositor, or the balance 
thereof after the making of any deduction autho- 
rized by this Act, has become payable, the officer 
whose duty is to make the payment shall pay the 
sum or balance, as the case may be, to the subscri- 
ber or depositor, or, if he is dead, shall — 

(a) if the sum or balance, or any part thereof, 
vests in a dependant under the provisions of S. 3, 
pay the same to the dependant or to such person 
as may be authorized by law to receive payment 
on his behalf ; or 

(b) if the whole sum or balance, as the case may 
be, does not exceed five thousand rupees, pay the 
same, or any part thereof, which is not payable 
under cl. (a) to any person nominated to receive it 
under the rules of the Fund, or, if no person is so 


nominated to any person appearing to him to be 
otherwise entitled to receive it ; or 

(c) in the case of any sum or balance, or any 
part thereof, which is not payable to any person 
under cl. (a) or cl. (b) pay the same— . 

(i) to any person nominated to receive it under 
the rules of the Fund, on production by such per- 
son of probate or letters of administration evidenc- 
ing the grant to him of administration to the estate 
of the deceased or a certificate granted under the 
Succession Certificate Act, 1889, or under the Bom- 
bay Begn. 8 [VIII] of 1827, entitling the holder 
thereof to receive payment of such sum, balance 
or part, or 

(ii) where no person is so nominated, to any 
person who produces such probate, letters, or cer- 
tificate.” 


Section 6, sub-s. (i), says : 

•‘Subject to the provisions of this Act, but other- 
wise notwithstanding anything contained in any 
law for the time being in force or any disposition, 
whether testamentary or otherwise, by a subscriber 
to, or depositor in, a Government or Railway Pro- 
vident Fund of the sum standing to his credit in 
the Fund, or of any part thereof, any nomination, 
duly made in accordance with the rules of the 
Fund, which purports to confer upon any person 
the right to receive the whole or any part of such 
sum on the death of the subscriber or depositor, 
shall be deemed to confer such right absolutdy.” 

Section 2 (c) defines a dependant, and 
according to that definition the plaintiff is 
a dependant of her deceased husband, but 
the defendant is not. A subscriber to provi- 
dent fund may leave one or more depen- 
dants behind him or may not leave any ; 
he may make a nomination in favour of 
one or more of the dependants, or in favour 
of a stranger or strangers, or partly in 
favour of a dependant and partly in favour 
of a stranger. These three sections provide 
for all these contingencies, and as Mr. Shah 
for the plaintiff has tried to deduce from 
those sections, that a nominee who is not a 
dependant, is not entitled to receive the 
amount of the fund if the subscriber has 
left a dependant behind him, it is necessary 
to analyse them carefully. 


"When analysed, the result is as follows : 

1 When the nominee The fund vests in the Is payable absolutely to the nominee to the 
is a dependant nominee : s. 3 ( 2 ) 


2 When the nominee The fund does not vest in 
is not a dependant the nominee : S. (3) (2), 


exclusion of others: s. (4) (1) (a) and 
S. (6) (1). 

If payable absolutely to the nominee: 
Section (5) (1) : 

(a) if the sum exceeds Rupees 6000 on pro^ 
duotion of probate, etc. : 4 (l) (c). 

(b) if the sum does not exceed Rs. 5000 

.V . TT . without such production : s. 4 (1) (b), 

3 When there is no Vests in the payee if he be Is payable to such person or persons as 

nomination a dependant, but not may be entitled to it under the ordinary 

otherwise. law, but if the sum exceeds Rs. 6000 pro- 

_ duction of probate, etc., is required. 

irj'46) 32 A. I. R. 1945 Bom. 43 ; I.LJt, (1944) 
Bom. 716: 46 Bom.L.R. 720 : 218 I.a ISS, Head 
V. Guest. 
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It is important to bear this analysis in 
mind for appreciating the flaw in the rea- 
soning of the lower Court, which is based 
on the ruling in I.L.E. (1940) Cal. 476.^ In 
that case one Dr. Mukherji, who had a large 
amount in the provident fund, died leaving 
behind him six dependants, namely, three 
sons and three married daughters. He had 
nominated his wife to receive the amount of 
the fund after his death, but she predeceased 
him and he made no other nomination. His 
three sons, as the heirs of their mother, who 
was the nominee, claimed the amount for 
themselves in preference to his daughters. 
Panckridge J., (sitting alone) held that the 
daughters also were entitled to share it 
equally with the sons. He observed (p, 484) : 

“ . . . the Act itself provides that the rights of 
nominees, which include the rights of the nominee's 
representatives, are expressly postponed to the rights 
of dependants. This is clear from S. 4 of the Act 
which provides that the amount standing to a sub- 
scriber’s credit should be paid to his dependant in 
the first Instance, or to his nominees and only per- 
mits his nominee to receive any sum or balance 
which is not payable under cl. (a), that is. to a 
dependant.** 

With all respect, we think that this rea- 
soning does not take into account the most 
material clause in S. 4 (i) (a), viz., “if the 
sum or balance, or any part thereof, vests in 
a dependant under the provisions of S. 3.” 
Section 3 does not say that the amount of 
the provident fund necessarily vests in a 
dependant or dependants in all cases. That 
section deals only with “the protection of 
compulsory deposits in a Provident Fund,” 
and not with the title to them. Sub-sec- 
tion ( 2 ) provides that if under the rules of 
the fund the amount is payable to any de- 
pendant, then it vests in him and shall be 
free from any debt or other liability incur- 
red by the deceased subscriber or depositor 
or incurred by the dependant before the 
death of the subscriber or depositor. Hence 
before applying this sub-section and holding 
that the amount has vested in the depen- 
dant, we must determine whether it is pay- 
able to the dependant. If it is not, then the 
section has no application. Section 4 , sub- 
B. (l), contains instructions for repayments, 
so that if the amount is paid in accordance 
with those instructions, then sub-s. (2) pro- 
tects the Government or the Bailway Ad- 
ministration from all liability. 

Buies 23, 24 and 25 of the Provident Fund 
Buies framed by the G. I. P. Bailway pro- 
vide for payment of the amount of the 

2. (»40) 27 A.I.B. 1940 Cal. 395 ; I.LJB. (1940) 1 
Cal. 476 : 190 l.G. 310, Nidhu Sudan Mnkerji v. 
Blbha Batee Debi. > 


provident fund after the death of the sub- 
scriber. Buie 23 says that on the death of 
any member of the fund, the Chief Accounts 
Officer shall, subject to the provisions in the 
rules and more particularly the provisions 
in Rr. 24 and 25, pay to his executors or ad- 
ministrators or other lawful representative, 
upon their giving a receipt in full satisfac- 
tion of their claim on the fund, the sum 
standing to the deceased member’s credit. 
Buie 24 is applicable only when the amount 
of the fund standing to the credit of the 
deceased subscriber does not exceed Es. 6000. 
In that case the Chief Accounts Officer may 
pay the amount to any person nominated 
by the deceased member, to his widow, to 
any person appearing to him to be entitled 
to receive it, or may invest the same in the 
purchase of an annuity for his widow or 
for any child or children then surviving, 
Buie 25 (a), which applies to the present 
case, provides that if the sum exceeds 
Es. 5000, the Chief Accounts Officer shall pay 
or distribute the amount according to the 
provisions of the Provident Funds Act, 1925. 
Thus, where the amount exceeds Rs. 5000 
the rule does not specify the person to whom 
the amount is to be paid. While R. 23 says 
that it may be paid to the deceased mem- 
ber’s executors or administrators or other 
lawful representative. Rule 25 says that it 
should be paid according to the provisions 
of the Provident Funds Act, 1925. In other 
words, subject to the provisions of the Act, 
these rules leave untouched the personal law 
of succession by which the member may be 
governed. 

The learned Judge of the lower Court 
seems to think that the expression “lawful 
representative” is no other person than the 
dependant mentioned in s. 2 (c) of the Act. 
But s. 2 (c) merely defines who is a depen- 
dant and does not purport to confer any 
right upon the dependant or make him or 
her a lawful representative. That is to be 
determined according to the ordinary law 
governing the parties, in the absence of a 
nomination by the subscriber. The right of 
the nominee is laid down in S. 5, sub-s. (l), 
which expressly confers on the nominee an 
absolute right to the amount of the fund. 
The dependants will have no claim on the 
fund if such absolute right is conferred upon 
some one else by a nomination duly made 
in accordance with the rules of the fund. 
Thus in 6 Rang. 682,® where the contest was 
between a sister of the subscriber, who was 

3. (*29) 16 A. I. R. 1929 Rang. 64 : 6 Rang. 682 ; 
115 I. C. 909, Ma Kyway v. Ma Mi Lay. 
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his nominee, and his own widow, it was 
held that the sister as the nominee defeated 
the title of the widow, even though she was 
a dependant, the learned Judges remarking 
that the provisions of s. 6, were perfectly 
clear and definite. This case wa^ cited with 
approval in 59 Bom. 475* and was recently 
followed in 46 Bom. L. E. 720.^ On the view 
taken by the trial Court the word “abso- 
lutely” in s. 6 would be meaningless. If the 
nominee is only to recover the amount and 
hand it over to the dependant, then there is 
no propriety in nominating a non-depen- 
dant. That would only necessitate the taking 
of a probate or letters of administration or 
the like, without which the nominee would 
not be paid the amount, if it exceeds rupees 
5000. There is nothing in Ss. 3, 4 and 5 to 
suggest that he is to withdraw the amount 
only for the benefit of the dependant. The 
lower Court seems to think that the widow 
being the first of the dependants named in 
Sec. 2 (c), the fund ipso facto vests in her 
under s. 3 (2) and no other nominee is enti- 
tled to it. Such an interpretation cannot be 
placed on s. 3 (2). The reference in that 
section to the rules of the fund shows that 
its provisions can apply to sums which 
under the rules are payable to a dependant. 
As pointed out in a.i.e. 1939 Mad. 489,® it 
is quite clear that the section recognizes the 
possibility of sums being payable to persons 
other than dependants. Where, therefore, 
the rules do not prohibit nominations in 
favour of those who are not dependants, a 
nominee, though not a dependant, takes an 
absolute interest in the fund, though he 
may not be entitled to the benefit of S. 3(2). 
Rule 7 in the Bombay General Provident 
Fund Rules quoted in 46 Bom. L. E, 720^ 
(p. 722) does contain such a prohibition. But 
the rules of the G. I. P. Railway Provident 
Fund contain no such prohibition. On the 
other hand, E. 23 leaves untouched the per- 
sonal law of intestate succession and the 
power of a subscriber to nominate any one 
he likes to receive the amount of his fund 

absolutely. The learned Judge of the Court 
says: 

The claim of the dependant has been treated 
on a preferential basis under S. 8 , sub-s. (2) and 
(^/.because the purpose of the subscriber in 
subscribing to the Provident Fund is to make a 
provision for his dependants in the event of his 
death durmg the course of his service. While 
drafting the Provident Funds Act the Legislature 
has thought rightly to give prominence and sano- 

4. (’36) 22 k, I. E. 1935 Bom. 234 : 69 Bom. 47^: 
166 I. 0. 630, Ahmad Abdul v. Jamala. 

5. ('89) 26 A.I.R. 1939 Mad. 489 : 184 I. 0. 812, 

Lahshmamma v. Subramanyam. * 


tity to that holy object of the subscriber in order 
that the subscriber should have peace of mind 
which is quite essential to the smooth performance 
of the duties. In short, the Legislature has rightly 
drafted the sections for accomplishing the desired 
object of the subscriber." 

This aspect of the case was considered in 
the Full Bench case in 11 Luck. 611 .® In 
holding that a nomination conferred an ab- 
solute right on the nominees to appropriate 
to themselves the amount of the provident 
fund. King C. J. observed that in S. 5 (l) the 
Legislature expressly inserted the words 
“notwithstanding anything contained in any 
personal law” so as to validate the nomina- 
tion, which was equivalent to a testamen- 
tary disposition, notwithstanding anything 

contained in any i>er3onal law (p. 636): 

"It is said that the Legislature could have no 
object in overriding the personal law of the Muslim 
community by validating a will which would be 
invalid according to Mahomedan law. It is per- 
haps unnecessary for us to speculate upon the ob- 
jects and reasons of the Legislature in enacting 
S. 5, su^s. (1). It is quite possible, however, that 
the Legislature deliberately intended to give the 
depositor a free hand in the disposal of his Provi- 
dent Fund money after his death." 

In A. I. R. 1935 Rang. 449^ a nomination 
which purported to confer upon the nominee 
the right to receive the sums standing to the 
credit of a subscriber in the fund on the 
death of the subscriber was held not to be 
invalid as contravening the prohibition 
against assignment or charge under s. 3 (l), 
although the nomination had been made in 
consideration of a loan and not on account 
of mere love and affection. Thus whatever 
be the object of subscribing to the provident 
fund, the power of the subscriber to nomi- 
nate any one he likes to receive it after his 
death is not curtailed by anything contained 
in the Act or the rules. We are aware that 
there is a conflict of judicial opinion on this 
point, but the weight of authority appears 
to be in favour of the view which has been 
consistently taken by this Court and which 
we have preferred to take. I have already 
referred to the decision of Panckridge J. in 
I. L. E. (1940) 1 cal. 476.^ In A. I. R. 1937 
ALL. 562,® Sulaiman G. J. and Bonnet J. 
observed [564 (1)] : 

". . . the mere fact that a oertain person has 
been deolared to be the nominee under S. 5 for the 
purpose of reoeiving the provident fund is not ne- 
cessarily the sole person entitled to appropriate the 
amount as the owner, legatee or heir. The ques- 

6. (*36) 23 A.I.E. 1936 Oudh 82 : 11 Luok. 611 : 
159 I. 0. 696 (F.B.), Mohammad Naim v. Mt. 
Munim-un-nissa. 

7. ('35) 22 A.I.E. 1985 Bang. 449 : 160 I. C. 327, 
Vishwanatham v, Mumgesa. 

8. ('87) 24 A. I. B. 1987 AIL 562 : 168 I. C. 580, 
Mt. Amna Ehatoon v. Abdul 
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tion of the distribution of the amount after it 
has been drawn by the nominee as among those 
who may be entitled to it either under the per- 
sonal law or by testamentary disposition is not 
covered by this section.** 

We may respectfully point out that the 
effect of the very important words, “not- 
withstanding anything contained in any law 
for the time being in force” in S. 5 (1) were 
not considered or given effect to. The same 
view was taken in A.I.R. 1935 Sind 73,® but 
the contrary view taken in A. i, R. 1932 
Sind 115^® was not considered. In A. I. R. 
1928 Lah. 773^^ Addison J. (sitting alone), 
in a brief judgment, relied upon in A. i. R. 
1924 Sind 57^^ and held that the object of 
the nomination system was merely to desig- 
nate some person to whom the fund money 
might be paid after the subscriber’s death; but 
we think, with respect, the learned Judge, in 
following the Sind case, did not notice that 
it was decided in 1923 and overlooked the 
change in the law effected by s. 5 of the 
Act of 1925. In interpreting the provisions of 
a statute, we need not speculate upon the 
reasons which influenced the Jjegislature, 
but must take the provisions as they are 
and construe them according to their plain 
meaning. The view which we have prefer- 
red to take follows from the plain words of 
sections 3. 4 and 5 of the Act and the rules 
framed by the G. I, P. Railway, and in 
^nsonance with the decisions of this Court 
in 59 Bom. 475* and 46 Bom. l. r. 720 .^^ In 
the latter case, a subscriber to the G. I. P. 
Railway Fund died leaving a wife who had 
diverted him, a mistress and a son born of 
the mistress. He had made a declaration 
that out of the amount standing to his credit 
in the provident fund. Rs. 50 should be paid 

mistress’s son, 
and the balance to his mistress. After his 

death, his wife sued for a declaration that 
she alone was entitled to the entire amount* 
But her claim was rejected and her suit was 
dismissed. This was a clear case in which 
non-dependants who had been nominated 
by the contadbutor were held entitled to the 
amount given to them in preference to his 
wife who was a dependant within the mean- 
ing of s. 2 ( 0 ) of the Act, The decision is 
binding on us, and as we respectfully agree 

9. (’35) 22 A. I. R, 1936 Sind 73 : 169 I. n 427 

Hayatuddin v. Mt. Rahiman. * * 

10. (*32) 19 A.I.R, 1932 Sind 116 : 139 I. 0. 776 

Mt. Hurmat Bibi v. Mt. Kaz Bann. * 

11. (’28) 16 A.I.R. 1928 Lah. 773 : 108 I. C. 894 
Hardiai Devi v. Janki Das. 

12. (*24) 11 A.I.R. 1924 Sind 67: 18 S.L.R. 311 : 
76 I. C. 739, Aimai y. Awabai. 
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with it, we see no reason to refer the case 
to a Full Bench, as requested by Mr. Shah. 
We, therefore, hold that in view of the no. 
mination made in favour of the defendant, 
the plaintiff, though a dependant, is not en- 
titled to the amount of the fund. We allow 
the appeal, set aside the decree of the lower 
Court and dismiss the suit. In view of the 
conflict of judicial opinion on the points 
arising in this case which existed when this 
suit was filed, we order that the costs of the 
suit should be borne by the parties. But as 
regards the costs in this Court we order 
that the respondent should pay the costs of 
the appellant and bear her own. 

D.s./d.h. Appeal allowed, 

[Case No, 65.] 
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Bhagwati j. 

Ahiftiedahad Gottoti atiuf actuving Co. 

Ltd., and others — Petitioners 

V. 

Textile Labour Association 

Opponents. 

O. C. J. Miso. No. 98 of 1945, Dedided on 17th 
July 1945. 

Certiorari — Writ of — Both parties to 
dispute residing outside jurisdiction of Bombay 
High Court — High Court cannot issue writ 
merely because tribunal has office in Bombay. 

The jurisdiction which the High Courts exercise 
in the matter of the issue of the writs of certiorari 
prohibition, mandamus and the like, which was 
mvested in the Supreme Court and which was 
invested in the High Courts by reason of the appro- 
priate provisions in the irespeotive clauses of the 
Charters which constituted those High Courts was 
a jurisdiction over the inhabitants of the Presidency 
towns and also persons who were amenable to that 
jurisdiction, howsoever that jurisdiction might be 
exercised, either by the issue of the writs of certio^ 
vari, prohibition, mandamus or any other, by adopt- 
ing appropriate proceedings and by issning those 
writs though aSeoting the rights of the individuals 
concerned by directing those writs to particular 
officers, tribunals or other parties to whom they 
were addressed. In substance, therefore, it was a 
jurisdiction exercised against the individuals. 

[P 314 C 2] 

Where an industrial dispute between two parties 
residing in Ahmedabad was referred to the Indus- 
trial Court having its office in Bombay and one of 
the parties prayed the High Court of Bombay to 

issue a writ of certiorari against the Industrial 
Court : 

Held, that even though the tribunal against 
TOt was sought to be issued had its office 
within the jurisdiction of the High Court, it had 
no juri^otion to issue the writ of certiorari because 
both the parties to the proceedings, and parti- 
cumriy the party who was affected thereby, was 
outade the jurisdiction of the Court : »(*43) 30 
A- I. R. 1943 P. C. 164, Expl. and foil . ; (*45) 32 
A. I. R. 1946 Bom. 419, Bef. [P 314 0 2] 
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C. P. C. — 

(’44) Chitaley, Government of India Act, 1915, 

S. 107, N. 2 ; N. 17, Pt. 8. 

(*41) Mulla, P. 408, Note “certiorari”, 

C. K. Daphtarij, Advocate-General and M, P. 

Amin — for Petitioners. 

D. B. Desai and O. N. Joshi — for Opponents. 

Sir J amshedji Kanga — for the Province of 

Bombay and the Industrial Court. 

Order. — ■ This is a petition filed by 
the Ahmedabad Cotton Manufacturing Co., 
Ltd., for itself and on behalf of the other 
local member Mills of the Ahmedabad Mill, 
owners Association, with leave under o. 1, 
B. 8, Civil P. C., 1908, against the respon- 
dents who are the Textile Labour Associa- 
tion having their ofiBce at Mirzapur Koad, 
Ahmedabad, being an association registered 
as a Trade Union under the Trade Unions 
Act. Both the petitioners and the opponents 
have their registered ofiQces outside the juris- 
diction of this Court. The Ahmedabad Mill- 
owners Association has its registered office 
at Ahmedabad and all the members of 
that association, who are represented by 
the petitioners, have their registered offices 
also at Ahmedabad. It appears that there 
was a dispute between the opponents and the 
Ahmedabad MiUowners Association as re- 
gards the bonus equivalent to four months' 
wages of the employees which was claimed 
by the opponents as payable by the various 
members of the Ahmedabad Millowners 
Association. No agreement could be reached 
and a notice in form M provided in the 
Bombay Industrial Disputes Act (Bom. 25 
[XXV] of 1938) was forwarded by the oppo- 
nents to the Conciliator on 1st February 
1945, and there was a notice of change given 
under the Act. The Chief Conciliator failed 
to bring about a settlement, concluded the 
proceedings on 24th February 1945, and 
made his report to the Government of Bom- 
bay, whereupon the Government of Bombay 
on 9th April 1945, issued a notification under 
cl. (2) of s. 49A, Bombay Industrial Disputes 
Act, referring the industrial dispute which 
bad thus arisen between the Ahmedabad 
Millowners Association on the one hand and 
the opponents on the other to the arbitra- 
tion of the Industrial Court constituted 
under s. 24, Bombay Industrial Disputes 
Act. 

The petitioners contended that the bonus 
as demanded by the opponents was not and 
could not legitimately be the subject-matter 
of demand under the said Act or of any 
conciliation, reference, recommendation or 
award, that the granting of the bonus 
whether calculated on the salary of the 
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workers or on the profits of the employers 
or in any manner or form whatever was al- 
ways a matter of the pure volition and free 
will of the employer and either in law or in 
principle it was not comx>etent to the em. 
ployee to claim a bonus as a matter of right, 
except only when the payment of any bonus 
was by way of extra remuneration payable 
under an express contract that the claim to 
a bonus was not an industrial matter within 
the meaning of the said Act nor did the em. 
ployer's refusal to pay it constitute or give 
rise to an industrial dispute, and, therefore, 
it was not competent to the opponents to 
give a notice under the said Act nor for the 
conciliator to act thereuiwn nor for the 
Government of Bombay to make any order 
imder clause (2) of S. 49A of the Act. They, 
therefore, contended that the Industrial 
Court had no jurisdiction to entertain the 
said demand or any matter relating thereto 
or to act under the said order of reference. 
They, therefore, prayed for an issue of a 
writ of certiorari calling upon the Indus- 
trial Court to send to this Court the record 
and papers in the above matter and to 
quash the said proceedings and for further 
and other reliefs. 

On this petition filed by the petitioners, 
they applied for an interim stay of proceed, 
ings before the Industrial Court and make 
an application to me in the vacation on 
2nd June 1945. On that application I made 
an order that the question whether interim 
stay of proceedings before the Industrial 
Court should be granted or not should be 
argued before me on 20 th June 1945, and I 
directed that notices in that behalf should 
issue to the opponents. I, however, in the 
meanwhile stayed all proceedings before the 
Industrial Court pending the hearing and 
final disposal of that application before me 
on 20th June 1945. The matter accordingly 
came on for hearing before me on 20th June 
1945, when Sir Jamshedji Kanga appeiured for 
the Province of Bombay and applied that 
his clients should be added as party-respon- 
dents to the petition. The Advocate-General 
for the petitioners opposed the application 
contending that the Province of Bombay 
had no 2ocu5 standi on this petition. On 
that day I made an order that the rule and 
portion should be served on the Province of 
Bombay by the petitioners, but without 
prejudice to the contention of the petitioners 
which they would be at liberty to advance 
at the hearing of the rule that the Province 
of Bombay had no loous standi to be he^ 
on this rule. I reserved the costa of that 
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application which had been made by Sir 
Jamshedji Kanga. I also directed that the 
rule should be placed on my board for hear- 
ing and final disposal on 16th July 1945, and 
extended the interim stay which I had gran- 
ted till the hearing and final disposal of the 
rule. The petitioners undertook on that 
occasion that in the event of the decision of 
the Court going against them they would 
file their written statement in the Industrial 
Court within forty-eight hours of the judg- 
ment delivered in the matter. 

The rule accordingly came on for hearing 
before me on 16th July 1945, when Sir Jam- 
shedji Kanga appeared not only for the 
Province of Bombay but also for the Indus- 
trial Court. My attention was drawn to the 
fact that on the earlier occasion I had only 
ordered this rule to be served on the Pro- 
vince of Bombay and at no time up to that 
day had any mention been made of the 
Industrial Court being in any manner what- 
ever concerned with this rule except that the 
prayer (a) of the petition mentioned that a 
writ ot certiorari should issue against the 
Industrial Court calling upon it to send to 
this Court the record and papers in the 
matter. Sir Jamshedji Kanga, however, con- 
tended that the Industrial Court was entitled 
to be heard though, if the Court thought 
that the attitude taken by it was not proper, 
the Court had jurisdiction to mulct it in 
costs. He referred to o. 59 , K. 6 , sub-rr. ( 1 ) 
and (2) and o. 59, R, 7, of the Rules of the 
Supreme Court and also to certain passages 
from Halsbury's Laws of England, Hail- 
sham Edition, vol. 9, particularly to a pas- 
sage at page 786 in para. 1330, that notice 
must be given by the order nisi to every 
person who, by the affidavits on which the 
order is moved, appears to be interested in 
or likely to be affected by the proceedings, 
and to any person who, in the opinion of the 
Court or Judge, ought to have such notice. 
Though this passage has reference to a writ 
ot mandamus, he submitted that ttie same 
prmciple was applicable to the case of writs 
ot ^rttorari and prohibition also and sub- 
mitted that hia clients, the Industrial Court, 
were ^us entitled to be heard. I understood 
that there was no serious opposition to the 
Industrial Court being heard so far as the 
petitioner were con<^med and I, therefore, 
allowed Sir Jamshedji Kanga to appear for 

the Industrial Court as well as the Province 
of Bombay. 

Apart from the contentions which had 
bwn raised by the opponents on the affida- 
vits as filed they had also addressed on I4th 
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July 1945, a letter through their attorneys 
Messrs. Dhru & Co, to the attorneys of the 
petitioners in which they stated that in ad- 
dition to the points taken in their affidavit 
they would further contend that this Court 
had no jurisdiction to grant the relief pray- 
ed for in the petition inasmuch as the par- 
ties to the petition belonged to Ahmedabad 
and were outside the jurisdiction of this Court. 
They also stated that they would further 
contend that the petition was not maintain- 
able and that this Court had no jurisdiction to 
grant the relief prayed for. This letter dated 
14th July 1945, addressed by the attorneys 
of the opponents to the attorneys of the 
petitioners has been marked as Ex. 1 in 
these proceedings. Mr. D. B. Desai who ap- 
peared for the respondents, therefore, argued 
the preliminary point whether this Court had 
jurisdiction to issue the writ as the parties 
were residents outside the town and island 
of Bombay. He also raised other prelimi- 
nary points which, however, I did not con- 
sider it necessary to be argued in view of 
my opinion that if Mr. D. B. Desai made 
good this preliminary point of his, it was 
sufficient to dispose of the petition. 

It is common ground that the petitioners 
as well as the opponents are parties from 
Ahmedabad and, therefore, outside the juris- 
diction of this Court. The jurisdiction of 
this Court to issue the writ of certiorari has 
been invoked by the petitioners, therefore 
relying upon the fact that the Industrial 
Court against whom the writ of certiorari 
is sought to be issued in these proceedings is 
situate within the jurisdiction of this Court, 
having its office in Bombay and having also 
entered upon the reference in question in 
Bombay by reason of the letter dated 12 th 
April 1945, which they addressed to the 
Secretary, Millowners* Association, Ahmeda- 
bad, as also to the opponents in that behalf. 
By his letter dated 12th April 1945, addressed 
to the Secretary, Millowners* Association, 
Ahmedabad, the Secretary, Industrial Court 
Bombay, after referring to the Government 
Notification, Political and Services Depart- 
ment, NO, 6481/34, dated 9th April 1945, refer- 
ring the industrial dispute between the 
Textile Labour Association and the Mill- 
owners* Association, Ahmedabad, in respect 
of bonus for the year 1944 , to the arbitration 
of the Court, informed the Millowners’ 
AsMciation, Ahmedabad, that the opponents 
had been directed to file their written state- 
ment in connection with the said dispute on 
or before 28th April 1946, a copy of which 
would be handed over to them simultaneously 
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by that Association. The Secretary, Indus- 
trial Court, therefore, required the Secre- 
tary, Millowners’ Association, Ahmedabad, 
to file in the office of the Industrial Court, 
Bombay, on or before 15th May 1945, six 
copies of their written statement in reply to 
the statement of the opponents and required 
that one copy of the reply should be handed 
over simultaneously to the opponents and 
the office should be informed that it had been 
so done. It also called upon the Secretary, 
Millowners’ Association, to comply with 
certain other requisitions which were conse- 
quential upon the directions given by the 
Industrial Court to the Millowners* Associ- 
ation by that letter. This letter is Ex. A in 
these proceedings. 

In support of his preliminary point, Mr. 
D. B. Desai relied on a decision of their 
Lordships of the Privy Council in 70 i. a. 
129.^ The facts of that case were that the 
appellants were ryots of three villages in- 
cluded in the Farlakimedi estate in the dis- 
trict of Ganjam in the Northern Circars. 
The respondents were, the zemindar of 
Parlakimedi and the Board of Revenue at 
Madras. The zemindar had in October 1926, 
applied under oh. XI, Madras Estates Land 
Act, for the settlement of rent in respect of 
those villages and had by a supplemental ap- 
plication in March 1926 applied for settlement 
of a “fair and equitable rent” under S. 168 (1) 
of the Act. In November 1927, the Govern, 
ment of Madras directed the special reve- 
nue officer of the district to settle a fair and 
equitable rent in respect of lands in the said 
villages. The special revenue officer investi- 
gated the whole position and made an order 
in the year 1936 doubling the previous rents. 
The ryots appealed to the Board of Revenue 
and a member of that board, sitting alone, 
reversed the decision of the revenue officer 
and allowed an increase of rent of only l2i 
per cent. The zemindar appealed by way of 
revision to the Collective Board of Revenue 
from the decision of the single member of 
the board. On 9th October 1936, the Collective 
Board decided, by a majority of two mem- 
bers to one that the proviso (b) of s. 80 (l) 
by which the single member of the board 
felt himself bound, did not apply to the case, 
but fixed as the appropriate increase an en- 
hancement of six annas in the rupee, or 87 J 
per cent, as the fair and equitable rent in 
respect of the lands in 'the said villages. 

1. (’43) 30 A.I.R. 1943 P. 0. 164 : I.L.R. (1944) 
Mad. 457 : I.L.R. (1944) Ear, P. 0. 119: 70 I.A, 
129 : 210 I. 0. 289 (P. 0.), Ryota of Garabaudho 
V. Zemindar of Parlakimedi. 


The ryots then appealed to the Madras High 
Court for a writ of certiorari to quash the 
order of the Collective Board of Revenue on 
9th February 1937, complaining that the 
rents had been raised above the limit of two 
annas in the rupee, or 12 % per cent., which 
was the maximum increase permitted under 
S. 30 (l) of the Act. The Madras High Court 
held that if the section of the statute applied 
so that no increase beyond 12i per cent, 
could lawfully be made, the appellants would 
be entitled to a writ of certiorari addressed 
to the Board of Revenue to correct the 
illegality, but that in the circumstances the 
Board of Revenue had power to enhance 
by 37i per cent. The i)etition for the writ 
was, therefore, dismissed by the Madras High 
Court. Against this decision of the Madras 
High Court the ryots appealed to the Privy 
Council. 

Their Lordships of the Privy Council had 
before them counsel who had been instruc- 
ted by the Secretary of State for India on 
behalf of the Governor-General in Council, 
to argue the question on behalf of the Gov- 
ernor-General in Council as amiciLs curiat 
and the question whether the High Court 
had jurisdiction to issue a writ of certiorari 
under the circumstances of that case was 
canvassed at considerable length. It was 
contended on behalf of the zamindars that 
both the parties to the proceedings being 
outside jurisdiction, there was no jurisdiction 
in the Madras High Court to issue a writ 
of certiorari at all. It was common ground 
in that decision also that the Board of 
Revenue had always bad its offices in the 
presidency-town and that the collective 
board which had made the order complained 
of had issued the order in the presidency- 
town itself. On the other hand, the parties 
were not subject to the original jurisdiction • 
of the High Court and the estate of Faria- 
kimedi lay in the north of the Province. It 
was on these facts which were not at all in 
dispute between the parties, viz., the parties 
being outside the jurisdiction of the Court 
and the Board of Revenue which made the 
order being within the jurisdiction of the 
Court that the question of the jurisdiction 
of the Madras High Court to issue the writ 
of certiorari was argued before their Lord- 
ships of the Privy Council. Their Lordships 
approached the question of the jurisdiction 
of the Madras High Court to issue the \7rit 
of certiorari in the following manner. They 
observed (p. 142) : 

“While the sole purpose of the present appeal is 
to obtain a direction that a writ of eerltorori 
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should issue out of the Madras High Court to the 
Board of Revenue in respect of proceedings to 
settle the rents payable for certain lands in Gan- 
jam, it is necessary to consider the question of 
jurisdiction from two separate standpoints. This 
necessity arises out of the circumstance that the 
Board of Revenue, which were first instituted in 
Madras in 1786, is located, like most of the organs 
of Provincial Government, within the town of 
Madras. The jurisdiction may, therefore, be claimed 
(a) independently of the local civil jurisdiction 
which the High Court exercises overthe presidency 
town, or (b) solely by reason thereof, as an inci- 
dent of the location of the Board of Revenue with- 
in the town.’* 

In regard to the first question their Lord- 
ships went into a detailed examination of the 
various statutes and notifications which in- 
vested the Madras EQgh Court with juris- 
diction in respect of the various matters 
including the power to issue a writ of 
ccvtiordTi and which were ultimately crys- 
tallized in the Charter of laoo which was 
the Charter by which the Madras High Court 
was constituted. Clause 8 of that Charter 
(which corresponds exactly with cl. 5 of the 
Charter of our High Court) invested the 
Madras High Court with jurisdiction similar 
to the jurisdiction of the King’s Bench in 
England, and it was contended that by rea- 
son of the terms of that clause the Madras 
High Court got the power to issue a writ of 
certiorari to quash judicial proceedings 
even in cases where those proceedings were 
entertained by persons in the mofussil. It 
was contended, on the other hand, that the 
Supreme Court itself did not possess the 
power to issue the writ on any one beyond 
the limits of Madras unless he was a British 
subject, that there had been apparently no 
^ase in which the Madras High Court had 
issued the writ of certiorari on an officer 
^tside its own jurisdiction, that the Madras 
High Court was not invested by cl. 8 of the 
Charter with any powers which the Supreme 
Court itself did not possess and therefore 
had no jurisdiction to issue a writ of certio^ 
rari over Courts which were situate outside 
the limits of the presidency-town, nor to 
i^ue prerogative writs to persons outside 
the limits of^ the presidency- town which 
were not subject to its civil or criminal 
jurisdiction. Their Lordships traced the his- 
tory of the powers granted to the Supreme 
Court and thereafter to the Madras High 
Court by cl. 8 of the Charter in great detad 
and ultimately upheld the view that the 
Madras High Court had no power to issue any 
writ of certiorari against persons who were 
outside the jurisdiction and against Courts 
which were situate outside the jurisdiction. 

After dealing with this aspect of the case 
1946 By40 & 41 
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their Lordships proceeded to consider whe- 
ther solely by reason of the fact that the 
Board of Bevenue had their offices within 
the jurisdiction of the Court and that the 
order had been issued by the Board of 
Revenue also within the jurisdiction of the 
Court, the Madras High Court had jurisdic- 
tion to issue the writ of certiorari against 
the Board of Revenue. Their Lordships 
proceeded to observe that even though the 
Madras High Court had jurisdiction to issue 
a writ of certiorari in those cases where the 
parties would be within its jurisdiction and 
the Court also was within its jurisdiction 
they were not prepared where the parties 
were admittedly outside the jurisdiction 
merely by reason of the incident of the 
Board of Revenue having their offices within 
the jurisdiction to hold that the Madras High 
Court had jurisdiction to issue the writ of 
certiorari against the Board of Revenue. 
They treated the point of jurisdiction as a 
point of substance. I understand their re. 
marks in this behalf to mean that whether 
the High Court has jurisdiction to issue a 
writ of certiorari or not should be deter, 
mined not merely by the fact of the loca- 
tion of the particular tribunal within the 
jurisdiction of the Court, It was mere in- 
cident or what one may be permitted to 
describe an accident that the particular tri- 
bunal was located within the jurisdiction of 
the High Court. What was really the point 
of substance, however, was, where are the 
parties who are affected actually by the writ 
of certiorari being issued by the High Court 
residing or carrying on their business. Their 
Lordships meant that the High Court would 
have jurisdiction to issue a writ of certiorari 
even though the tribunal be situate within 
the jurisdiction only in those cases where the 
parties who were sought to be affected by 
the issue of the writ of certiorari^ viz., the 
persons in the position of the opponents 
herein, were also residing in or were amen- 
able to the jurisdiction of the High Court, 
The Advocate-General strenuously contended 
that the real ratio of the decision of their 
Lordships was what was contained in their 
observations at pp. 164 to 165 of this decision 
He laid particular stress on the last two 
sentences of the paragraph at p. 165 where 
their Lordships observed : 


“Their Lordships think that the question of 
jnnsdicUon must be regarded as one of substance 
and that jt woold not have been within the com- 
petence of the Supreme Court to claim jurisdiction 
over such a matter as the present by issuing cer- 
tiorari to the Board of Revenue on the strength of 
its location in the town. Such a view would give 
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jurisdiction to the Supreme Court, in the matter of 
the settlement of rents for ryoti holdings in Gan- 
jam between parties not otherwise subject to its 
jurisdiction, which it would not have had over the 
Revenue Officer who dealt with the matter at first 
instance.' 

He contended that the real determinative 
factor which weighed with their LordshiiJS 
was the fact the initial decision which hap- 
pened to give the power to the Board of 
Revenue by way of revision was the decision 
of a revenue officer who dealt with the 
matter at first instance at Ganjam and the 
High Court would in no event have juris- 
diction over that officer to issue a writ of 
certiorari calling for the records of the 
proceedings before him and quashing the 
same in any possible contingency. This con- 
tention of the Advocate-General, however, 
ignores the whole of the consideration, which 
their Lordships devoted to the first point, 
viz., whether independently of such location 
of the tribunal within the jurisdiction of the 
High Court, the High Court had by virtue 
of cl. (8) of the Charter jurisdiction to issue a 
writ of certiorari of the nature claimed. If 
it were open to come to a conclusion that if 
the tribunal which primarily took upon itself 
the burden of deciding the disputes between 
the parties was situate within the jurisdic- 
tion of the Court, the High Court would have 
jurisdiction to issue a writ of certiorari 
even though the result of that would be to 
affect the rights of persons residing outside 
the jurisdiction of the Court, the facts in 
the case before their Lordships admittedly 
were that the order which was complained 
against was in fact issued within the jurisdic- 
tion of the Court in Madras and the Board 
of Revenue which issued that order had also 
its offices within the jurisdiction of the High 
Court of Madras. In that event it would 
have been absolutely irrelevant to enter- 
tain a discussion on the first point which 
was elaborately gone into by their Lordships 
whether the High Court had jurisdiction to 
issue a writ of certiorari when the parties 
before it were residing outside the jurisdic- 
tion of the Court. In this view of mine, I 
am also supported by the observations of their 
Lordships at p. 166 of this decision. After dis- 
cussing the scope of the powers which were 
invested in the Madras High Court by virtue 
of cl. 8 of the Charter their Lordships proceed 
to observe as under ; 

"The concluding part of ol. 8 makes no reference 
to prerogative writs, but is a broad and summary 
reference to the whole of a King's Bench Judge's 
jurisdiction and authority. It cannot be construed 
as restricted to such powers only as were peculiar 
to the King's Bench and were not shared by tbe 


other superior Courts of common law. Is it really 
the effect of these words to subject the Indian in- 
habitants throughout the Province, and all matters 
of dispute between themselves, to the same juris- 
diction as the King’s Bench would apply to the in- 
habitants of an English county ? Do the words put 
the Indian living at Ganjam equally under this 
jurisdiction with the Indian inhabitant of thePresi* 
dency town, because they say that the Judges 
within and without the town are to have the juris- 
diction and authority which a Justice of the King's 
Bench has in England ?" 


These observations show that the jurisdic- 
tion which the High Courts exercise in the 
matter of the issue of the writs of certiorari^ 
prohibition, vianda7n7is and the like, which 
was invested in the Supreme Court and 
which was invested in the High Courts by 
reason of the appropriate provisions in the 
respective clauses of the Charters which! 
constituted those High Courts was a juris, 
diction over the inhabitants of the Presi- 
dency-towns and also persons who were 
amenable to that jurisdiction, howsoever, that 
jurisdiction might be exercised either by the 
issue of the writs of certioraidj prohibition, 
ma7idamus or any other, by adopting appra 
priate proceedings and by issuing those writs 
though affecting the rights of the individuals 
concerned by directing those writs to parti- 
cular officers, tribunals or other parties to 
whom they were addressed. In substance, 
therefore, it was a jurisdiction exercised 
against the individuals and tbe observation^ 
of their Lordships appearing at p. 165 of the 
report where they say that the question of 
jurisdiction must be regarded as one of sub- 
stance have, therefore, got to be understood 
in that light. This ratio of their Lordships* 
decision is equally applicable to our High 
Court which has also by virtue of Ol. 5 of 
its Charter invested in it jurisdiction similar 
to the jurisdiction of the King's Bench in 
England, as was done in the case of the 
Madras High Court by virtue of ol. 8 of its 
Charter. I have, therefore, come to the con- 
clusion that the observations of their Lord- 
ships which are binding on me lay down 
that even though the tribunal against whom 
the writ of cer is sought to be issued 
has its office within the jurisdiction of this 
Court, this Court has no jurisdiction to issue 
tbe writ of certiorari because both the par- 
ties to these proceedings are outside the 
jurisdiction of this Court, and particularly 
because the parties who are affected thereby, 
viz., the opponents, the Textile Labour 
Association of Ahmedabad, are outside the 
jurisdiction of this Court. In the result the 
preliminary point which has been urged by 
Mr. D. B. Desai succeeds and I dismiss the 
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petition. I have heard the parties on the 

question of costs. As regards the opponents, 

1 . e., the Textile Labour Association, Ahmeda.’ 

bad, I do not see any reason to deprive 

them^ of their costs of this petition. This 

case in 70 i. a. 129^ which I have discussed 

was also considered by Coyajee J. in 47 Bom 

li. E. 500^ where the learned Judge observed 
as follows (p. 513) ; 

to this case is that 
their Lordships distinctly indicated that the res- 

pondent being outside the original jurisdiction no 
such writ could be issued. This case has a bearing 
on the present case for this reason, that the writ 
could not be issued as the appellant and respon- 
dent 2 were out of jurisdiction although the Bo^ard 

Itself was within jurisdiction. These remarks show 
how the writ would affect the other respondents 
who were out of jurisdiction and therefore the 
Court will not issue a writ of this nature.’* 

In view of this pronouncement of m'y brother 
Coyajee, I do not see why the petitioners 
should have persisted in their contention 
which was urged before me and I, therefore 
award the opponents their costs of this peti- 
tion. Those costs would he taxed on a lonc^ 
cause scale with one counsel. As regards the 
costs of the Government of Bombay and the 
Industrial Court, I allowed them to appear 
before mo, both of them on the distinct 
understanding that they would be responsi- 
ble for the costs in the event of their failing 
ihe Government of Bombay were further 
allowed to appear without prejudice to the 

contentions of the petitioners 
that they had no locus standi in these pro. 
ceedmgs I heard Sir Jamshedji Kanga on 
behalf of both these parties because I did 
not want any arguments which they would 
have thought fit to urge on their behalf in 
addition to those arguments which were 
advanced on behalf of the opponents to be 
Mt out of consideration by the Court. 
Their appearance, however, was not, in my 
opinion, absolutely necessary, and havin« 
regard to all the circumstances of the case I 
do order that they shall bear and pay their 
own costs of this petition. 

D.r./d.h. Petition dismissed. 
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and 81 (4) — Master and servant Master 

when criminally liable for acts of his servant— 
Notification under R. 81 (2) (a) prohibiting sale 
of articles of food after certain hour at night— 
Manager of hotel selling articles of food after 

prescribed hour in absence of proprietor Held 

offence under R. 81 (4) was committed both by 
proprietor and manager, ^ 

^ master is not criminally 
liable for the acts of bis servants, but there are 

certain well recognized exceptions to this rule. One 

^ where a statute prohibits 
the nroh!bfr°^°^^ a duty in such words as to make 
«jfi 1? V absolute, the master 

Tn ® ^7 tiis ser- 

vant. To ascertain whether a particular statute 

has that effect or not regard must be had to the 

the statute, the words used, the nature of 

the duty laid down, the person upon whom it 

imposed the person by whom it would in ordinary 

circumstances be performed, and the person udoii 

whom the penalty is imposed: (1930) 1 K.B. 2^11 

I^el. on; Case law referred. [P 317 c oj 

^ manager employed 

by the former to conduct the bote) were charall 

with an offence under E. 81 (4), Defence of India 

contravention of 

notification issued under E. 81 (2) (a) by the PoUca 

that no 

article of food or drink shall be sold or supplied for 
onsumption between certain hours in the^Lght at 
any place of entertainment except undAr • 
conformity with the conditions speel’l p^ermi" 
granted by the police. The manager of the hotel sold 
articles of food to his customers after the hour 
prescribed in the special permit granted to the pro- 
puetor of the hotel who was not present in^the 
hotel at the time of commission of the offence 

Both the proprietor and the manager were con 
victed under E. 81 (4); 

Beld that as the object of the notification was 

fnnTZ distribution of articles of 

food by prohibiting their sale or supply after a cer 

tarn hour at night and and as the prohibition was 

absolute the case fell within the exception to the 

E conviction of the proprietor under 

a. HI (4) was therefore proper. [P 318 C 1 ; P 319 c 1] 


4* J- 1945 Bom. 419: 47 Bom L E 

500, Dmbai Petit v. Noronha. * ■“* 

[Case No. 66.] 
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Divatia and Bavdekar jj 

M ahomed Bashir d anr.— Applioants 

V. 

Emperor. 

Criminal Eovn. Appln, No. 335 of 1945, Decided 
on 14th August 1945, from conviction and sen- 
tence by Presidency Magistrate, Second Addl. 
v/ourt, Mazagaon, 


/. N. Mehta and J . G. nele — for Applicants. 

P^i’^^ardhaiiy Government Pleader 

for the Crown ^ 

Divatia J. — This is an application by 
accused i and 2 who were convicted by the 
Presidency Magistrate, Second Additional 
Court, Mazagaon, Bombay, for the offqnce 
under R. 81 ( 4 ), Defence of India Rules, read 
with the Commissioner of Police’s Notifica 
tion NO. 14824/123- c dated 12 th September 
1944. Accused 1 is the proprietor of a hotel 
called Islami Hotel at the corner of Grant 
Road in Bombay, and accused 2 is a manager 
of the hotel employed by accused 1 . The 
hotel served refreshments consisting of food 
and non-alcoholic drinks to customers by 
virtue of a licence issued to accused 1 in 
1941 and renewed from year to year. The 
charge against the two accused was that 
they on leth December 1944, kept their hotel 
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open between the hours of 1 A. M. and 5 
A. M. and did sell or supply for consump- 
tion on their premises food or drinks to cus- 
tomers and aided and abetted each other in 
doing so and thereby committed an offence 
punishable under R. 81 (4) read with R. 121, 
Defence of India Rules, and the above-men- 
tioned notification. That notification was 
issued under R, 81, sub-r. (2). cl. (a), and it 
directed that from 20th September 1944, no 
article of food or drink shall be sold or sup- 
plied for consumption between the hours of 
11 P. M. and 5 A. M. at any place of enter- 
tainment in the City of Bombay except 
under and in conformity with the conditions 
of a special permit granted by the Police. 
The notification was issued on 12th Septem- 
ber, and it appears that such special permit 
was issued to accused 1 on 18th Sep- 
tember, authorising him to keep open the 
said hotel for selling or supplying for con- 
sumption articles of food or drink after 
11 p. M. up to 1 A. M. As result of this spe- 
cial permit the accused were entitled to 
keep their hotel open from 5 A.M. to 1 A.M, 
on the next morning. The prosecution case 
was that a bogus customer was sent to the 
accused’s hotel at about 12-50 A. M. and he 
and other customers were supplied with 
food after 1 A. M. Thereafter the police 
raided the hotel and found 31 customers 
eating and drinking in the hotel. Accused 
2, i. e., the manager, was standing near the 
till. A panchnama was made of the things 
found in possession of the accused which in- 
cluded marked notes which were given to 
the bogus punter. The punchnama was 
begun at 1-45 A. M. and concluded at 2 A. M. 
Thereafter the accused were charged with 
the infringement of the terms of the notifi- 
cation under R. 81 (4), Defence of India 
Rules. The bogus customer died after hear- 
ing of the case commenced, but the prose- 
cution examined the panch witness, Deputy 
Inspector Soloman, and Sub-Inspector Khad- 
ke who had taken part in the raid. 

The learned Magistrate was satisfied on 
the evidence that about 30 customers were 
taking food in the hotel after 1 A. M. On 
behalf of accused l, the proprietor, it was 
urged that he was admittedly not present 
in the hotel at the time of the raid and he 
had left the entire management of the hotel 
in the hands of accused 2 and another 
manager, that he came to the hotel after 
the raid was over and that the licence was 
given to the hotel and not to accused 1 per- 
sonally. The learned Magistrate was of the 
opinion that for the offence under R. 81 (4), 


Defence of India Rules, it was not necessary 
that there must be a guilty intention in the 
mind of the person charged, that it was 
sufficient if accused 1 was the proprietor of 
the hotel and that his servants committed 
the offence. The liability of the master 
for the crime of the servant was to be 
implied from the very nature of the offence 
created by that rule. He, therefore, held 
both the accused liable for the offence and 
convicted them and sentenced accused 1 to 
pay a fine of Es. 25 and accused 2 to pay a 
fine of Rs. 76. Both the accused have come 
to this Court in revision. 

Mr. Mehta on behalf of the petitioners 
has urged two points before us. The first 
point is that the offence with which the ac- 
cused are charged is really the infringement 
of the terms of the licence and not the in- 
fringement of the Defence of India Rules. 
His first contention is that the licence 
was' given to accused 1 in 1941 at which 
time the old standard time was in existence, 
and at the time when the accused was 
charged the new standard time had come 
into force whivffi was one hour in advance 
of the old standard time. The hours of busi- 


ness originally mentioned in the licence were 
6 in the morning to 11 P. M. standard time. 
The licence was renewed from time to time 
up to 3l3t March 1945. As the original 
licence was given under the old standard 
time, the renewal of the hours of business 
from time to time must also be considered 
to be under the old standard time even 
though the licence was renewed after the 
introduction of the new standard time. It is 
further urged that even under the special 
I)ermit, which was issued in 1944, the time 
of 11 P. M. which was extended to 1 A. M. 
must also be read in reference to the old 
standard time because the time which was 
mentioned in the licence was extended by the 
special permit, and, therefore, the standard 
of time must be regarded as the same as it 
was when the original licence was i^ued. It 
was contended on that ground that 1 A. M. 
mentioned in the special permit would be 
2 A. M. according to the present standard 
time, and that being so, no offence was 
committed because it has not been found 


that any food or drink was supplied to any 
customer after 2 A. M. on that night. It is no 
doubt true that the licence was issued at the 
time when the old standard time was in 
force. It is, however, quite clear that the 
special permit was given in 1944 at a time 
when the new standard time was in force 
and after the issue of the notification on 19th 
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September. That notification read with the 
special permit prescribes, so far as the pre- 
sent accused are concerned, the hours of 
business between 5 A. m. and l a. m., and in 
the absence of any specific mention, it must 
be taken that the hours of business which 
are referred to in the notification must be 
the hours under the new standard time 
which was in force at that time and not 
under the old standard time. In our opinion, 
therefore, the time mentioned in the notifil 
cation as well as the time mentioned in the 
special permit must be the new time which 
was then in force. The mere fact that the 
lienee was continued from 1944 to 1945 
without changing the nature of the standard 
time does not necessarily mean that even 
when the special permit was granted the 
time was intended to be the old standard 
time and not the new one. In our opinion, 
therefore, that argument is without any 
substance, and it must be taken that the 
customers were found in the hotel between 

1 a. m. and 2 A. M. according to the new 
standard time. 

The second argument about the liability 
of accused 1 has some importance in law 
because there does not seem to be any au- 
thority on this point under the Defence of 
India Kules. It is common ground that ac- 
cused 1, though the proprietor of the hotel 
was not taking any active part in its manage- 
ment, and had left the management in the 
hands of two managers whose names were 
endorsed on the licence. He was also not 
present at the time when the raid took 
place, and his case is that he had not autho- 
nsed the managers to keep the hotel open 
after the hours mentioned in the licence 
and the special permit. The question is 
whether accused 1, the master, is liable for 
the criminal act of his servant, accused 2. 
No doubt under the ordinary rule of law a 
master is not criminally liable for the acts 
of his servant, but there are certain well 
recognized exceptions to that rule, and in 
our opinion the present case falls under the 
exception and not under the general rule. A 

cases has been referred to by 
Mr. Mehta on this point. It is not neces 
sary to refer to all of them. It is sufficient to 
say that the effect of the authorities has been 
summarized in Halsbury’s Laws of England, 
Hailsham Edition, Vol. XXII, p. 232, Ark 4 i 2 * 
where the cases of the liability of the masters 
for the crimes of their servants are divided 
into four classes. The first class consists of 
cases where the statute might make the 
master liable for his servant’s act in any 
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event. In that case it was only necessary to 
show that the act was done by the servant 
in the course of his employment and within 
the scope of his general authority, and the 
liability of th© masfcor aros© solely from his 
relation to the servant, and the absence of 
personal guilt was immaterial. The second 
class consists of cases where the statute 
might make the master liable for his ser- 
vant 3 act unless he could prove that he 
himself was not in default. The third class 
consists of cases where the statute might 
make the master liable for his servant’s act 
only if the prosecution proved affirmatively 
that he knew, either actually or construc- 
tively, of the servant’s act or that he con- 
nived at its commission. The fourth class 
consists of cases where the statute might 
make the master liable, not for his servant’s 
act, but only for his own. Under the first 
class the leading cases are (1874) 9 Q.B. 292,^ 
(1898) 2 Q. B. 306,2 ^ ^ 20,3 and 

the latest case in (1930) l K. B. 2ll.^ In the 
last of these cases the law has been sum- 
marized and it is observed, quoting from 
the case in (1917) 2 k. b. 836® at p. 845 as 

follows (p. 220) : 

I think that the authorities cited by my Lord 
make it plain that while prima facie a principal is' 
not to be made criminally responsible for the acts' 
of his servants, yet the Legislature may prohibit' 
an act or enforce a duty in such words as to make' 
the prohibition or the duty absolute; in which case' 
the principal is liable if the act is in fact done by 
his servants. To ascertain whether a particular 
Act of Parliament has that effect or not regard 
must be had to the object of the statute, the words] 
used, the nature of the duty laid down, the person 
upon whona it is imposed, the person by whom it, 
would m ordinary circumstances be performed, and 
^8 person upon whom the psnalty is imposed.” 

On the facts of that case it was held that 
looking to the object of the statute, viz., the 
Metropolitan Police Act, the master was 
liable for the crime of his servant even 
though he was not aware of the offence 
committed by him. Mr. Mehta contends that 
the liability of the accused, if any, was 
under the Hcence, and not under the Defence 
of India Roles. But, in our opinion, although 
the basis of the liability is the conditions 
mentioned in the licence itself, the nenalty 
for the infringement of the terms of the 


1. (1874) 9 Q. B. 292 : 43 L.J.M.C. 67 : 29 L T 
838 : 22 W. R. 297. MuUins v. Collins. ^ 

L-J.Q.B. 689 : 73 L.T. 
\ Moore (No. 2). 

J* Q. B. 7 ; 79 L. T. 
R* 142, Parker v, Alder. 

‘♦v 1 R- B- 211 : 99 L. J. K. B. 146 : 142 

♦ 141, Allen v. Whitehead. 

5. (1917) 2 K, B. 836 : 87 L. J. K. B. 82 : 11$ 
L. T. 25, Mausell Brothers v. L. & N. W. Rly. 


A. l.R. 


Md. Bashir v. Emperor ( Divatla J.) 


818 Bombay 

licence is provided in the Defence of India 
Rules. Reading Rr.81 ( 2 ) and 81 (4) together, 
it follows that the notification, which is issued 
under R. 81 (2), enjoins the accused not to 
keep the hotel open after 1 A. M., and for 
a breach of the terms of the notification the 
penalty is provided in R. 81 (4). It cannot 
be said, therefore, that the liability of the 
accused is only under the licence and not 
under the Defence of India Rules. If, there- 
fore, the infringement is not merely of the 
terms of the licence but that of the terms of 
the notification issued under the Defence of 
India Rules, we have to see as to what the 
object of the Legislature was. In a very 
recent case, Mangat Bavi v. Emperor 
which is still not reported, of a Full Bench of 
the Lahore High Court the whole law, Eng- 
lish as well as Indian, on this point has been 
exhaustively discussed by their Lordships. 
That was no doubt a case under the Hoard- 
ing and Profiteering Prevention Ordinance, 
and the question was "Whether a servant, be 
he a salesman or a manager, is covered by 
the term ‘dealer’ as used in the Ordinance.*’ 

The point which they had to decide was 
whether the proprietor of the shop was 
liable for the crime of his servant, which is 
exactly the question to be decided in the 
present case. No doubt that case was under 
the Hoarding and Profiteering Prevention 
Ordinance, while tho present case is under 
R. 81, Defence of India Rules. In our opinion, 
however, that does not make any difference 
so far as the object of tho Legislature is 
concerned. Just as the object of that Ordi- 
nance is to conserve the stocks of various 
articles for their proper distribution among 
the consumers, so also the object of the pre- 
sent notification issued under R. 81 (2) is tho 
preservation and proper distribution of arti- 
cles of food by prohibiting their sale or 
supply after a certain hour at night. The 
object, therefore, of both these pieces of 
legislation seems to us to bo the samo, and 
therefore, the decision in the, Pull Bench case 
would, in our opinion, apply to the facts of 
the present case also. Their Lordships of 
tho Lahore High Court, after an exhaustive 
discussion of tho point before them, came 
to the conclusion that the case fell under 
tho first class of cases mentioned in Hals- 
Lury’s Laws of England, because looking to 
tho object for which the statute was enacted, 
it ought to be construed not merely with 
reference to its language, but also its sub- 
ject-matter and object. Wo agree with 

6. Beported in (’45)32A.I.R.1945 Uh, 281 (F.B.). 


the decision which the Full Bench arrived at 
in that case, particularly because we find 
that our High Court has also taken the same 
view in several reported decisions. The first 
of these decisions is in 24 Bom. 423.^ That 
was a case under the Arms Act, and it was 
also a case of infringement of the terms of 
the licence issued under that Act. It was 
held that where the manager of a licensed 
vendor of arms, ammunition and military 
stores sold certain military stores without 
previously ascertaining that the buyer was 
legally authorised to possess the same, the 
licensee was liable to punishment under 
S. 22, Arms Act, though the goods were not 
sold with his knowledge and consent. The 
leading cases in (1874) 9 Q. B. 292^ and (1898) 

2 Q. B. 306^ referred to above, were followed. 
The next case is 31 Bom. 611.** That was a 
case under the Indian Emigration Act, and 
it was held, following the English case-law, 
as follows (p. 627) : 

*‘Whore a penal statute has been infringed bj 
servants and criminal proceedings are taken against 
the master, although it lies upon the prosecutor to 
establish the master's liability, yet the question 
whether he is liable turns necessarily upon what is 
the true construotioa to be placed upon the statute 
.... The statute should be construed, not merely 
with reference to its language, but also its subjeot- 
matter and object.’* 

The third case is 61 Bom. 352.® That was 
also a case of infringement of the terms of 
a licence granted under the Indian Explo- 
sives Act. There it was held by majority of 
the Judges that the principle of English law 
enunciated in 31 Bom. 611® was applicable 
to the case of a crime committed by a servant 
in breach of the licence granted under the 
Indian Explosives Act, and that the master 
was also liable even though he had no know- 
ledge of the crime committed. It is true 
that none of these cases was under the 
Defence of India Bales. In our opinion, 
however, that principle is much more apjdi- 
cable in a case coming under an emergency 
legislation, whether it is an ordinance or it 
is a notification issued under the Defence of 
India Rules. 

Mr. Mehta has further contended that the 

1 

language of the notification is different from 
the language of the statutes which have 
been the subject-matter of judicial decisions 
in the English as well as Indian oases. 
Whereas all these statutes run to the effect 
that "No person shall do . . in the pre- 
sent case the notification is worded in the 

7. (1900) 21 Bom. 423, Quogu Empress v. Tyab AU. 

8. (’07) 31 Bom. 611, Emperor v. Jeevanji. 

9. (’27) 14 A.I.R 1027 Bom. S09 : 61 Bom. 863 : 

100 1. G. 972, Emperor y. Mahadewappa. 
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food or drink shall be sold or supplied for 

consumption . . His contention is that 

\Yhat is prohibited is the sale of any article 

of food or drink, and that the liability is 

sougat to be attached to the person who 

actually sells it and not necessarily to the 

owner or proprietor of the estabfishment. 

lln our opinion, in spite of this difference 

jbetween the language of the statutes and the 

notification in the present case, the prohibi- 

tion of sale is absolute in both cases. It is 

true that in the statutes stress is laid on the 

person whereas in the notification stress is 

laid on the article of food or drink. But 

both of them are absolute in their nature 

inasmuch as no article of food or drink can 

'be sold by any person. The object, as I said 

before, was that there should be preservation 

and proper distribution of the articles of food 

and drink to the members of the public. If 

toe object is the same in the Hoarding and 

Profiteering Prevention Ordinance where 

the language is in the active form and not 

in the passive form and where also the 

master is liable for the criminal act of his 

servant, we do not see any reason why the 

master should not be held liable for the 

criminal act of his servant in a case where 

the notification is worded in the passive 

[form and not in the active form. We are, 

therefore, clearly of the opinion that the 

present case comes within the exception to 

the general rule that a master is not liable 

for the criminal act of his servant. That 

being so, the conviction of accused i for 

the offence under R. 81 (4) is, in our opinion, 
correct. 

It was lastly contended by Mr. Mehta 
that accused 1 was charged under R. 121 , 
Defence of India Rules, which applies to 
cases of attempt or abetment, and that abet- 
ment necessarily implies an intention on 
the part of the doer of the act. In our 
opinion, the charge is not limited to the 
offence under R. 121 . Accused 1 is charged 
with the principal offence under R. 81 ( 4 ), 
and in the alternative of the offence under 
R. 121. If he is guilty of the principal offence 
the question of his liability for the alterna’ 
tive offence would not arise. For these 
reasons we confirm the convictions as well 
as the sentences of both the accused and 
discharge the rule. 
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Buie discharged. 
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FULL BENCH 

Kania Ag. C. J., Divatia and 
Gajendragadkar JJ. 
Sanabhai Nathahhai — Applicant 

V. 

Gordhandas — Bespondent. 

Civil Revn. Appin. No. 121 of 1945, Decided 
on drd September 1945, against order of Second 
Class Sub-Judge,Nadiad, in Civil Suit No.83 of 1943 

(a) Dekkhan Agriculturists’ Relief Act (1879)' 

S. 15D_Suit alleging that sale deed was really 

mortgage with prayer that deed should be 

declared mortgage and to take account-Con- 

sideration above Rs. 5000 — Suit is only one 

for accents and is triable by Civil Judge 

gunior Division) when valued at Rs. 5 under 

S 7 (iv)(f), Court-fees Act, 1870 — Suits Valu- 
ation Act, S. 8. 

A suit on the allegation that an ostensible 
sale deed executed by plaintiff for Rs. 9000 was 
really a mortgage with the prayers— (1) to declare 
/nx question was really a mortgage 

and (2) to take an account of the mortgage under 
the Dekkhan Agriculturists’ Relief Act, 1879. and 
to ascertain the amount payable is only a suit for 
accounts under S. 15D of that Act governed by 
S. 7 (iv) (f), Court-fees Act, 1870. The existence of 
the first prayer does not prevent it from being a 
suit for accounts, nor does the fact that on appli- 
cation of the parties under S. 15D (3) it might be 
converted into a suit for redemption or foreclosure 
change its nature till that contingency arises. 
Where such suit is valued at Rs. 5 only, a Civil 
Judge (Junior Division) having jurisdiction to try 
suits below Rs. 5000 in value has jurisdiction to 

29 A. I. R. 1942 Bom. 178 and 
( 33) 20 A. I. R. 1933 Bom. 306, Eel. on; 16 Bom. 
351, Expl, [P 321 c 1 , 2] 

(b) Dskkhan Agriculturists’ Relief Act (1879), 
S. 150 — ‘For decree declaring that amount** 
meaning of — Expression does not make suit 
one for declaration within Sch. 2, Art 17 (3) 
or one under Art. 17 (6), Court-fees Act. 

Section 15D (1), Dekkhan Agriculturists’ Relief 
Act, clearly indicates that a suit under that sec- 
tion is one for an account of the amount of prin- 
cipal and interest remaining unpaid on the mort- 
gage. The last words “and for a decree declaring 
that amount” only show what must follow from a 
suit for accounts. The authority taking accounts 
cannot end its work except by striking a balance 
and holding that a certain amount is due by one 
party to the other. The word “declare” is there- 
fore not used in the section in a technical sense 
and the last words do not make a suit of the 
nature contemplated by S. 15D (1) a suit for 
declaration within the meaning of Sch. 2 ArtioU 
17 (3). Court-fees Act. In the same way as it is 

the general residuary 
Art. 17(6) IS inapplicable. [P321 C 1, 2; P 322 C 21 

Court-fees Act 

(0 N. 1; Suits Valuation 
8, Notes 8 and 31. 

“■'"aiu- 

“Accounts“” P“Se 753. 

J. G. Shah and N. C. Shah — for Applicant. 

F , Patel — for Respondent. 
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FACTS. — The plaintiff Gordhandas filed 
a suit against Sanabhai (defendant) for a 
declaration that a deed passed by him on 
Gth April 1942, for Es. 9000 though in form 
a sale deed was in reality a deed of mort- 
gage, and prayed for accounts of the mort- 
gage transaction under the provisions of 
S. 15D, Dekkhan Agriculturists’ Relief Act, 
1879. The claim in the suit for prayer of 
declaration was valued at Rs. 5 and that for 
account was valued at rs. 5, and court-fee 
for the first claim was paid at Es. 5, and 
for the second claim at Re. 0-6-0. The suit 
was heard by a Subordinate Judge of the 
second class, who had jurisdiction to hear 
suits claims in which were valued under 
Es. 5000. The defendant contended inter 
alia that the Judge had no pecuniary juris- 
diction to hear the suit. The trial Judge held 
that he had jurisdiction to try the suit as 
the suit was one for declaration and conse- 
quential relief (i. e., prayer for accounts) and 
as such fell within s. 7 (iv) (c), Court-fees 
Act, 1870. The Judge relied on 39 Bom. L. R. 
138^ and 35 Bom. L. E. 604.^ 

Kania Ag. C. J. — This is a civil revi- 
sion application of the original defendant 
in civil Suit No. 83 of 1943 filed in the Court 
of the Joint Civil Judge (Junior Division) 
at Nadiad. The plaintiff filed the suit on 
the allegation that an ostensible sale deed 
for Es. 9000 executed by him on Gth April 
1942, was really a mortgage. He alleged 
that he was paid only Rs. 3000 in cash and 
Es. 6000 had been credited towards past dues. 
He disputed his liability for the amount 
mentioned in the deed. The prayers were : 
(l) to declare that for the reasons stated 
above, the fields mentioned in para. 1 of the 
plaint had been mortgaged by the plaintiff 
to the defendant and for which the defen- 
dant bad obtained a document on Gth April 
in the form of a sale, but that the same was 
in reality a mortgage; and ( 2 ) to take an 
account of the mortgage and the produce of 
the fields, since the said fields were mort- 
gaged on Gth April 1942, under the Dekkhan 
Agriculturists’ Relief Act, 1879, and ascer- 
tain the amount payable by the plaintiff to 
the defendant. There w'ere prayers for fur- 
ther and other reliefs, and for costs. An ob- 
jection was raised to the jurisdiction of the 
Court. It was decided against the defendant. 
The defendant filed this civil revision appli- 

1. (’37) 24 A.I.R. 1937 Bom. 167 : 1. L. E. (1937) 
Bom. 623 : 168 I. C. 449 : 39 Born. L. E. 138 
Jamna Das Vrij Lnl v. Cbaudu Lai Jamna i)as ' 

2. (’33) 20 A.I.R. 1933 Bom. 306 : 146 I. 0. 165 ; 
35 Bom. L. E. 604, Savant v. Bbarmappa, 


A. I. R, 

cation which first came before Weston J. 

44 Bom. L, E. 278,^ I. L. E, (l940) ALL. 762,* 

and 16 Bom. 351® were pointed out to the 
learned Judge and it was thought that there 
was some conflict of views in these decisions. 
The learned Judge, therefore, instead of 
disposing of the matter, referred it to a 
Bench. When the matter came before us on 
Thursday last, the question whether 16 Bom. 
351® was rightly decided or not was directly 
put for our consideration. In view of that 
contention, it was thought that the applica. 
tion should be heard by a Bench of three 
Judges and the matter has thus come before 
us today. 

The argument urged on behalf of the ap- 
plicant is that under s. 15D, Dekkhan Agri- 
culturists’ Relief Act, the duty of the (3ourt 
is to take an account and pass a decree de- 
claring that amount. Thereafter, if the 
plaintiff applied and the Court granted the 
application, the suit might be converted into 
a suit for redemption. Similarly, if the time 
for payment bad passed and the mortgagee 
applied for foreclosure or sale and the Court 
acceded to that request, the suit might be 
converted into a suit for foreclosure or sole. 
It was, therefore, argued that this is not a 
suit for accounts within the meaning of S. T 
(iv) (f), Court-fees Act. It was, therefore, 
contended that the suit not being one for 
accounts, the Civil Judge (Junior Division) 
hod no jurisdiction to try the suit as the 
amount claimed under the written docu- 
ment was Es. 9000. It was contended in the 
alternative that if this was a suit for a de- 
claration, it would fall under Soh. 2 , Art. 17 (6) 
or (3), Court-fees Act, as a suit either of a 
peculiar nature which was not covered by any 
specific article, or a suit in which a declara- 
tion was asked. In this connection strong 
reliance was placed on the concluding words 
of s. I 6 D, Dekkhan Agriculturists* Belief 
Act, It was argued that in 16 Bom. S61® it 
was held that when the amount due under 
the deed was over Rs. 6000 the only Court 
to try the suit was the Court of the First 
Class Subordinate Judge. It was pointed, 
out that if on taking accounts a party was 
dissatisfied, he bad the right to go to the 
Court of the Civil Judge (Senior Division) 
and file a substantive suit for redemption 
or sale as the case may be, and, in that 

3. (’42) 29 A. I. R. 1942 Bom. 178 : I.L.E. (1942) 
Bom. 337 : 200 I. C. 849 : 44 Bom. L. R. 278, 
Chuoilal Kevalram v. Ramchaudra Yesaji. 

4. (’40) 27 A. I. R. 1940 All. 504 : I. L. R. (1940) 
All. 762 : 191 1. C. 337 (F.B.), Harendra Shan- 
kar V. Ehiali Ram. 

5. (’92) 16 Bom. 351, Babajl v. Hark 
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event, all the time and money spent in pro- 
ceeding -with the suit filed in the Court of 
the Civil Judge (Junior Division) would be 
wasted. 

We are not concerned in this litigation, 
at this stage, with considering the position 
which the Court may be faced with at the 
time of passing the final decree. The short 
point for consideration now is this. When 
the document in question mentions that ja 
sum of Rs. 9000 was paid and it is claimed 
that the transaction was not a sale but a 
mortgage, and the debtor, undisputedly an 
agriculturist, files a suit for accounts under 
S. 15D, is it competent to be dealt with by 
the Civil Judge (Junior Division) or not? 
As regards the prayer for a declaration that 
the document is a mortgage and not a sale, 
it has been held by our Court in 44 Bom. 
L. R. 278® that such a prayer is unnecessary 
and the suit is in effect a suit for accounts 
under s. 3 (a), Dekkhan Agriculturists’ Re- 
lief Act. It should be noted that the only 
suits for account which are permitted to be 
filed on behalf of an agriculturist under the 
Dekkhan Agriculturists’ Relief Act are 
under ss. 15D and 16. Originally, a suit 
could have been filed under s. 16 only. It 
was thought that a suit asking for accounts 
in respect of mortgage transactions, without 
a prayer for redemption or sale, was not 
covered by S. 16. Thereupon S. 15D was incor- 
porated in the Dekkhan Agriculturists’ Relief 
(Act by Act 22 [xxn] of 1882 . Therefore, it 
is clear ^that the existence of the first prayer 
in ^ the plaint before us does not prevent the 
suit being one for accounts. The same view 
was taken by Beaumont C. J. in 35 Bom. l. R. 
604. In that case it was stated as follows ; 

For the purposes of court-fees the claim 
was valued at Rs. 5, which would be sufficient 
if the claim is merely one for an account.” 
It was contended before us that that observa- 
tion, while entitled to due consideration, can- 
not be held to have decided that a suit 
rmder s. 15D was a suit for accounts, 
because the rival contentions now urged 
before us were never argued. We are pre- 
par^ to accept 44 Bom. l. r. 278® as correctly 
decided and this argument therefore need 
not be discussed further. 

The next question is about the words used 
at the end of para. i of s. 15D. In our 
opinion those words also do not help the 
applicant. The words of that paragraph 
clearly indicate that the suit under considera- 
tion is one “for an account of the amount 
of principal and interest remaining unpaid 
on the mortgage.” The last words “ and 


for a decree declaring that amount” only 
show what must follow from a suit for ac- 
counts. The authority taking accounts cannot, 
end its work except by striking a balance 
and holding that a certain amount is due by 
one party to the other. The word “declare” 
is therefore not used in the section in a 
technical sense. The words of the section only 
indicate that in such a suit the decree shall 
ascertain the amount which is due. In our 
opinion, those words do not make a suit of 
the nature contemplated by S. 15D (l) a suit 
for a declaration within the meaning of 
Sch. 2 , Art. 17 (3), Court-fees Act. In the 
same way, as this is clearly a suit for accounts, 
the general residuary Article 17 (6) is in- 
applicable. 

The further argument that such a suit 
may be converted by operation of para. 3 of 
S. 15D into a suit for redemption or fore- 
closure or sale, does not help the applicant. 
Two contingencies must arise before the suit 
acquires that character : (i) an application 
on the part of the plaintiff or the defendant, 
and ( 2 ) leave of the Court to make such 
amendment. Failing either of these two, the 
suit remains a suit for accounts and nothing: 
else. When such an application is made and 
granted, the Court may have to decide the 
limits of its jurisdiction and what reliefs it can 
give to the parties. We are not concerned at 
this stage with that larger issue. 

On behalf of the applicant strong reliance 
was placed on 16 Bom, 351.® In that case the 
suit was brought by the mortgagors of cer- 
tain lands under S. 15D, Dekkhan Agricul- 
turists* Relief Act. There were numerous 
mortgages in favour of the same creditor. 
The total of those mortgages was Rs, 5750 
as shown by the original record which we 
sent for. The mortgagor tried to drop one 
of the intermediate mortgages to make the 
s-ggregate amount Es. 4850. Thereupon, the 
Subordinate Judge submitted three questions 
for the opinion of the High Court. Neither 
party appeared before the High Court and 
the questions were answered by the Court in 
one paragraph consisting of nine lines. The 
three questions were these : 

“(I) Whether, having regard to the meaning of 
the word ‘mortgage* used in S. 15D, cl. (1), Dek- 
khan Agriculturists’ Relief Act, the plaintiffs are 
bound, in a suit like the present, to include in the 
plaint all the mortgage*bonds by which charges 
have been created on the property in question or 
can keep back one of them and claim an account 
of the rest, as they have now done ? 

(II) Whether, under S. 3 (a) of the said Act it 
is necessary to inquire into the total of the prin- 
cipal amount secured by the mortgage-bonds in 
determining the jurisdiction of the Court, or whe- 


S22 Bombay R. K. Karanjia y. Emperor (SB) ‘ A. 1. R. 


tbsi* that jarisdictioa extends to all account suits 
under S. 15D irrespective of the limitation of 
r.s. 5000 ? 

(Ill) Whethera Subordinate Judge of the second 
class could pass a decree as contemplated by cl. (3) 
ol S. 15D even though the total of the principal 
amount secured in bonds creating the mortgage, 
or the amount found due after accounts have been 
taken in the manner referred to in cl. (2) might 
exceed Rs. 5000 ?” 

A perusal of the judgment clearly shows 
that the Court dealt with the first question in 
the first part of the first sentence. It held that 
it was not open to the mortgagor to drop some 
mortgage claims and ask for an account of 
some of the mortgages only when all mortgage 
debts were due to one party only. The reason 
lor this appears to be clear. If the idea is to 
free the property on payment of the amount 
due or to know the liability of the mortgagor 
to the individual creditor under the mortgages, 
it is incumbent on the debtor to get from the 
Court an account of all amounts due to that 
individual creditor. It is sheer waste of time 
to ask the Court to ascertain the amount due 
to the individual creditor only on certain 
mortgages, when other transactions leave the 
land still covered by some mortgages in 
favour of the same creditor. The second 
question w'as disposed of by the second part 
of the first sentence of the judgment. The 
learned Judges there stated “the account must 
be taken of all of them (the mortgage deeds) 
in the same suit, and if the total amount, as 
in the present case, exceeds Rs. 5000 the case 
does not fall under chap. 2 of the Act.” It is 
clear that this refers in terms to s. 3 (a) 
which was specifically referred to in the 
second question submitted for the Court’s 
opinion. The first sentence ended there. The 
last sentence “If it exceeds Es. 6000 the 
First Class Subordinate Judge alone has 
jurisdiction” has to be read in the light of 
the words used in question No, 3 . The Court’s 
opinion was asked if a Second Class Sub- 
ordinate Judge could pass a decree as con- 
templated by s. 15 D ( 3 ) even though the total 
of the principal amount secured by the bonds 
creating the mortgage, or the amount found 
due after accounts have been taken in the 
manner referred to in cl. ( 2 ) exceeded as. 6000. 
The question was clearly under cl. ( 3 ) of the 
section. The Court held that the First Class 
Subordinate Judge alone had jurisdiction. In 
this connection it is very material to bear in 
mind that before this decision the view of 
cur High Court was that in a suit even for 
ordinary accounts filed before a Second Class 
Subordinate J udge, if a sum exceeding rs. sooo 
was found due, that Judge bad no jurisdic- 
tion to pass a decree. Our Court has there- 


after taken a different view and the present 
trend of decisions is that in a suit for an 
account if a sum more than rs. 5000 is found 
due, the Second Class Subordinate Judge has 
jurisdiction to pass a decree. In the light of 
that change of view, the last sentence of the 
judgment in 16 Bom. 351® may have at the 
proper time to be considered. As I have 
pointed out, at the present stage of the suit, 
as no relief under para (3) of s. 15D is asked 
for, this decision need not be considered. 

Bearing in mind the stage at which this 
litigation stands today, we have no hesita- 
tion in holding that the Civil Judge (Junior 
Division), Nadiad, before whom the suit is 
pending, has jurisdiction to proceed with the 
same. The result is that the civil revision 
application fails and is dismissed with costs. 
Interim stay now comes to an end, 

D.R./d.h. Application dismissed^ 
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SPECIAL BENCH 

Dxvatia, Chagla and 
Rajadhyaksha JJ. 

E. K, Earanjia — Applicant 


V. 

Empero)', 

Criminal Appln. No. 845 of 1945, Decided on 
6th September 1945. 

(a) Press (Emergency Powers) Act (1931), 
S. 4(l)(f) — Article in newspaper inviting public 
to send in ofiicial secrets to editor comes 
within S. 4 (1) (f). 

The expression 'official secret’ is d^dinarlly 
understood in the sense in which it is used in the 
Official Secrets Act and has reference to secrets of 
one or the other department of the Government or 
the State and not to any secret of a private office 
or instltation. Hence an article in a newspaper 
inviting the public to send in official secrets to the 
editor comes under S. 5 (1), Official Secrets Act, 
and therefore falls under S. 4 (1) (f), Press (Emer> 
gency Powers) Act, as It is an invitotion enoonrag* 
iog or inciting any person to commit an oSenoe. 
where the publisher of a news magasino is ordered 
by the Government to deposit a sum as security 
under S. 7 (3), Press (Emergency Powers) Act, in 
respect of such article and the publisher applies to 
the High Court for sotting aside such order the 
burden is on the applicant to prove that the ten- 
dency is otherwise than what is alleged to be and 
the Court is not concerned with the intention or 
the motive uuderlyiug the article but only with the 
direct or indirect tendency of the words used in 
the article itself; (32) 19 A.I.R. 1932 Oal. 745 (S.B.), 
lleU on. [P 324 0 1, 8] 

(b) Press (Emergency Powers) Act (1931), 
S. 26~Applicability — First article complete by 
itself — Writer writing second one to clear 
wrong impression likely to be created by first 
article — S. 26 does not apply. 

Section 26 would apply where the article in ques- 
tion is to be read in its context with a previoos Or 
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a subsequent article just as different parts of one 
article or different passages in one book are to bo 
read along with the impugned article in order to 
ascertain its meaning. S. 26 is an enabling section 
permitting the words to be considered in their 
general context. Where there is no context between 
the two articles in the sense that they cannot be 
properly understood except in reference to each 
other and the first article purports to be complete 
by itself and the second article is written only 
because the writer thought that a wrong impres- 
sion was likely to be created by the first article, 
S. 26 does not apply. [p 325 C 1] 

M. C. Setalvad and S. D. Vimadalal 

for Applicant. 

C.K. Daplitary, Advocate-General, S.B. Jathar* 
Asst. Govt. Pleader and N. K, Petigara, 
Public Prosecutor — for the Crown. 

Divatia J, — This is an application by 
the publisher of a news magazine called 
''Blitz'' for setting aside the order of the 
Gevernment of Bombay dated 24th February 
1945, requiring the petitioner to deposit a 
sum of Es. 3000 as security under S. 7, 
sub-s. (3), Press (Emergency Powers) Act, 
1931. The reason for imssing the order was 
stated to be that in its issue of 20th January 
1945, the said news magazine had published 
an article which contained words falling 
under els. (bb) and (f) of sub-s. (i) of s. 4 
of the said Act. The article, which purported 
to be from the editor of the paper, was a 
short one as follows : 

“INFORMATION PLEASE 

Blitz 3 overall policy is to give its readers the 
fullest information on all topics secret or other- 

wise — affecting them. As such, this paper is not 
bound by an antiquated convention which debars 

from releasing to the common people 
official secrets, confidential documents, leakages of 
suiffi news as is sought to be suppressed from 
public knowledge. Such information is always 
most welcome when brought to the editor, and wUl 
be paid for at lavish rates. Blitz has in the past 

paid as much as Rs 1000 and over for one such 
story .... Editor,** 

It is the case for the Crown that the 
words “official secrets, confidential docu- 
ments, leakages of such news as is sought to 
be suppressed from public knowledge” in 
the said article come within el. (bb) inas- 
much as they directly or indirectly tend to 
convey confidential information as defined 
in the rules made under the Defence of 
India Act, or are calculated to instig&te the 
contravention of any of the rules. It is also 
contended that they come under cl. (f) of 
the said sub-section which includes all the 
expressions directly or indirectly tending to 
encourage or incite any person to interfere 
with the administration of the law or with 
the maintenance of law and order, or to 
commit any ofifence. As regards cl. (f) it is 
contended that the ofifence mentioned in 


that clause, so far as it applies to the facts 
of the present case, would be under S. 5, 
sub-s. (i), Official Secrets Act, the material 
portion of which is to the effect that if any 
person having in his possession or control 
any document or information obtained in 
contravention of this Act or which he has 
obtained or to which he has had access 
owing to his position as a person who holds 
or has held office under His Majesty wilfully 
communicates such document or informa- 
tion to any person other than a person to 
whom he is authorised to communicate it, 
he is guilty of an offence, and the punish- 
ment is provided for in sub-s. (4) of the said 
section. The petitioner’s case is that these 
words in the article have not the meaning 
attributed to them by the respondent, that 
the expression “official secrets” does not 
mean secrets of Government Offices only 
but also of all offices or private institutions, 
and that the expression “confidential docu- 
ments” also does not necessarily mean Gov- 
ernment documents of the nature stated in 
the Defence of India Rules but includes any 
document of a confidential nature whether 
Government or private. It is further urged 
on behalf of the petitioner that this article 
was considered at a meeting of the Press 
Advisory Committee on 19th February of 
the same year and it was presided over by 
Mr, Drewe, the Secretary to the Govern- 
ment of Bombay, Home Department. The 
article was stated to have been objected to 
by the Chairman and an alleged agreement 
was arrived at that the objection of the 
Government would be satisfactorily met by 
the publication of a correction in the next 


issue of the paper. Thereupon a second 
article was published in the issue of 24 th 
February, in which it is stated that the 
readers should clearly understand that the 
information desired in the first article con- 
cerned such topics of public interest as the 
Gandbi-Jinnah talks and not secret or con- 
fidential information of any Government 
Department or the Defence Services or any 
matter, the disclosure of which may amount 
to a breach of faith on the part of the infor- 
mant, and that any wrong impression which 
may have been treated by the request was 
regretted. The petitioner says that he was 
given an assurance that no action would be 
taken against him if the correction was pub- 
lished with an expression of regret, but that 
the Government in breach of that agreement 
issued the notice against him under the Press 
Act on the same day on which the correction 
was published. Mr. Drewe has filed an affi- 
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davit in this Court definitely stating that no 
such assurance was given to the petitioner 
who was told that it was open to Govern- 
ment to take a 2 tion according to law, but 
that in doing so Government would take 
the apology into consideration, and that it 
was because of the apology that the peti- 
tioner -was not prosecuted but action was 
taken only under the Press Act. 

AYe are not really concerned in this ap- 
plication with the alleged assurance of agree- 
ment. In fact it is frankly and rightly 
conceded by Mr. Setalvad on behalf of the 
petitioner that the alleged agreement is not 
relevant to this application where we have 
to consider whether the order was justified 
by the provisions of the Press Act and not 
whether Government was estopped from 
passing the order after the alleged assurance. 

On the merits Mr. Setalvad has urged 
that the article does not fall either under 
cl. (bb) or cl. (f) because it is merely an 
advertisement offered to the public the effect 
of which is not any incitement to break the 
law. It is further urged that what was really 
asked for was such information as could be 
published without violating the law, and 
that the paper was going to disregard not 
the law but “an antiquated convention.” 
As regards the expressions themselves Mr. 
Setalvad has strongly urged that the w’Ord 
“official” in the expression “official secrets” 
according to its dictionary meaning in the 
Oxford Dictionary means “of or pertaining 
to an office,” and that it did not necessarily 
mean a Government office. The expression 
“official secret” is not defined in the Official 
Secrets Act, and Mr. Setalvad contends that 
it must, therefore, be taken in its dictionary 
meaning. On the other hand it is urged that 
the expression “official secret” is a well 
understood expression meaning any secret 
pertaining to any department of the Govern- 
ment. It is no doubt true that nowhere is 
the expression “official secret” defined, but 
looking to the purpose and scheme of the 
Official Secrets Act, especially ss. 3 to lo, 
which create offences against the Govern- 
ment for publication of official secrets, they 
have all reference to secrets of one or the 
other department of the Government or the 
State and not to any secret of a private 
office. In our opinion the expression “official 
secret” is ordinarily understood in the sense 
in which it is used in the Official Secrets 
Act. If the secret pertains to any private 
office such as, for instance, the office of the 
University or the Corjx)ratiou, it would not 
be called an official secret but as a Univer- 


sity secret or a Corporation secret. But thej 
term “official” by itself has obtained the 
meaning attached to it in the Official Secrets! 
Act, and in our opinion that is the sense in 
which it would be understood by readers of 
this news magazine. We are, therefore, un- 
able to hold that “official secret” is a wider 
term including secrets of any private insti- 
tution. 

That being so, the question of an invita- 
tion to the public to send in official secrets 
to the editor of must, in our opi- 

nion, be considered with reference to the 
provisions of the Official Secrets Act. The 
relevant provision on this point in that Act 
is S. 5, sub-s. (l), w’hich is very comprehen- 
sive in its nature. It applies not merely to| 
Government servants but also to all persons 
who have obtained that secret in contraven- 
tion of this Act, Reading dr (f) of sub-s. (l) 
of S. ( 4 ), Press Act, and S. 5, sub-s. (4), to- 
gether, it is in our opinion clear that the! 
invitation to the public to send official secrets! 
comes within cl. (f) as well as S. 6, sub-s. (l), 
and that therefore it is really an invitation 
encouraging or inciting any person to commitj 
an offence. As held in 60 Cal. 403,^ the burden 
in such an application is on the applicant to 
prove that the tendency is otherwise than 
w'hat it is alleged to be without going into| 
the question of the intention of the writer. 
VJe are not. therefore, concerned with the 
intention or the motive underlying this 
article but only with the direct or indirect 
tendency of the words used in the artide 
itself, and in our opinion that tendency is, 
as alleged on behalf of the respondent, W 
encourage or incite any person to commit 
an offence. This view of the article is, in 
our opinion, sufficient to dispose of this ap- 
plication, because if the words fall imder 
cl. (f), the order requiring the deposit of 
security would be justified. It is not neces- 
sary, therefore, to go into the other question 
ns to whether the other words, "confi- 
denial documents, leakages of such news as 
is sought to be suppressed from public know* 
ledge,” come within either d. (bb) or ol. (f), 
nor is it necessary to consider as to whetb^ 
the term “official secret” also comes \mdet 
clause (bb). 

It was next contended by Mr. Setalvad 
that the subsequent artide of 24th February 
must be read in conjunction with the first 
article of 20th January and the effect of 
their being read together was that the writer 
had in the second artide told his readers 

1. (’32) 19 A.I.R. 1932 Col. 746 : 60 CaL 408 ; 

140 1.0. 5 (S.B.), In re Anandabazar Patrika* 


1946 


Moraeji Padamsey V. Emperor (SB) (Ghagla JJ 



bay 325 


that the information desired in the first 
article did not concern any secret or confi- 
dential information of any Government 
department or the Defence Services or any 
matter the disclosure of which might amount 
to a breach of faith on the part of the infor- 
mant. He relies on the provisions of s. 26, 
Press Act, according to which any copy of 
the same newspaper published after the 
commencement of the Act may be given in 
evidence in aid of the proof of the nature or 
tendency of the words in respect of which 
the order may be made. In our opinion this 
section would apply where the article in 
question is to be read in its context with a 
previous or a subsequent article just as 
different parts of one article or different 
passages in one book are to be read along 
with the impugned article in order to 
ascertain its meaning. As observed in 
I. li. R. 1942 Kar. 127^ S. 26 is an enabling 
section permitting the words to be consi- 
dered in their general context. In the pre- 
sent case we think there is no context between 
the two articles in the sense that they cannot 
be properly understood except in reference 
to each other. The first article purports to 
be complete by itself and the second article 
was written only because the writer thought 
that a wrong impression was likely to be 
created by the first article. That shows that 
the writer himself thought that such an 
impression may be created by the words 
used in that article. But we are not con- 
cerned with what the writer thought was a 
wrong impression but with the direct or 
indirect tendency of those words. The writer 
in fact tries to explain away the possible 
effect of those words in the mind of the 
readers by saying that he did not intend to 
produce that impression. But the writer’s 
state of mind is irrelevant. Even assuming 
that the writer’s intention was what it was 
alleged to be in the second article, we have 
to look to the first article alone to find out 
whether it has the direct or indirect tendency 
to produce the result stated in S. 4 (l), cl. (bb) 
or (f), Press Act. In our opinion, there- 
fore, that argument fails. In the result, 
therefore, the applicant has not proved that 
the article does not come within cl. (f) of 
S. 4 (1). Press Act. The application is dis- 
missed. No order as to costs. 

D.sVd.h. Appli cation dismissed. 

^ (*42) 29 A.I.R. 1942 Sind 65 : I. L, R. (1942) 
Kar. 127 : 202 I.O, 405 (S.B.), In re ‘New Sind*. 
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RAJADHYAKSHA JJ. 

Morarji Padamsey — Applicant 

V. 

Emperor. 

Criminal Appln. No. 345 of 1945, Decided on 
12th September 1945, for setting aside order of 
Government of Bombay. D/- 22nd March 1945. 

Press (Emergency Powers) Act (1931), S. 4 
G) (bb)^‘ Prejudicial report’— Publication must 

be such as affecting one of;objects referred to 
in S. 2 (1), Defence of India Act— Book entitled 
Denationalisation of Goans’ held did not consti- 
tute prejudicial report. 

If one of the Defence of India Rules prohibits a 
certam act specifically, then the Court must give 
effect to that prohibition ; but where the word used 
IS ambiguous and is not defined and is not clear as 
to its interpretation, it is open to the Court to look 
to the object with which the rules were framed 
under the Defence of India Act. Therefore in 
order that a publication ora book should prejudice 
His Majesty’s relations with a foreign power and 
fall within the mischief aimed at under cl. (bb) of 

(Emergency Powers) Act as read 
with R. 36 (6) (a), Defence of India Rules, the 
publication must be such as in some way to affect 
one of the objects referred to in S. 2 (1), Defence of 
India Act. The Court must look at the book as a 
whole in order to determine whether it is likely to 
prejudice the relations between His Majesty and 
the foreign power. [P 326 C 1, 2 ; P 327 C 1] 

A book entitled ‘Denationalisation of Goans* 
historically traced the gradual decadence of the 
Goans and called upon the Goans to free them- 
selves from the historical back-ground and their 
present outlook so that they should be more fitted 
to aspire for freedom and to join hands with their 
fellow-countrymen in the rest of India. There 
were passages in the book which commented on 
the Fascist policy of the present Portuguese Gov- 
ernment : 

Held that the book could not be said to pre- 
judice His Majesty’s relations with the Government 
of Portugal. To criticise the political system of a 
Government, even though that Government may 
be on friendly terms with His Majesty was not 
Bufllcient to bring a publication within the mischief 
aimed at under cl. (bb) of S. 4 (1), Press (Emer- 
gency Powers) Act, read with B. 34 (6) (a), Defence 
of India Rules. [P 328 C 2] 

K. M. Desai — for Applicant. 

C. K. Daphtary^ Advocate-General and S. B, 

J athar Asst, Govt. Pleader and N. K. Peti- 
gara. Public Prosecutor — for the Crown. 

Chagla J. — This is an application under 
S. 23 , Press (Emergency Powers) Act, I93i, 
for setting aside an order of the Government 
of Bombay dated 22 nd March 1945. The 
order forfeited the security of Es. 1500 depo- 
sited by Vishwanath Ramchandra Savant, 
the keeper of the press known as the Asso- 
ciated Advertisers and Printers, Limited. 
The reason why the Government made this 
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order is stated in the body of the order us to look to the object with which the 
itself, and it points out that whereas the Asso- rules were framed under the Defence of 
ciated Advertisers and Printers, Limited, India Act ; and when we turn to S. 2, De- 
Press, has been used for the purpose of fence of India Act, provides that the Central 
printing a book in English entitled “Dena- Government may, by notification in the 
tionalisation of Goans’* which contains cer- Official Gazette, make such rules as appear ■ 
tain words which are set out at the foot of to it to be necessary or expedient for secur* 
that order and whereas it appeared to the ing the defence of British India, the publio 
Government of Bombay that those words safety, the maintenance of public order or 
were likely to prejudice His Majesty’s rela- the efficient prosecution of war, or for 
tions with the Portuguese Government and, maintaining supplies and services essential 
as such, constitute a prejudicial report and to the life of the community. Therefore it 
come within the scope of cl. (bb) of S. 4 (i), is clear that in order that a publication or 
Press (Emergency Powers) Act, 1931, the a book should prejudice His Majesty’s rela- 
Government of Bombay were moved to tions with a foreign power, the publication 
forfeit the security deposited by Vishwanath must be such as in some way to affect one 
Eamchacdra Savant. Section 4 (i), cl. (bb), of the objects referred to in S. 2 (l), Defence 
Press (Emergency Powers) Act, refers to of India Act, to which we have just re. 
words, signs or visible representations ferred. 

which directly or indirectly convey any Mr. Drewe, Secretary to the Government 
’confidential information,* any ‘information of Bombay in the Home Department, has 

likely to assist the enemy’ or any ‘prejudi- made an affidavit in which he points out 

cial report,’ as defined in the rules made that complaints were made to the Govern- 

under the Defence of India Act, 1939, or are ment of Bombay by the Portuguese Govern- 

calculated to instigate the contravention of ment drawing the attention of the former 

any of those rules. Government to this particular publication 

The case of Government is that this and pointing out that that publication was 

particular book “Denationalisation of resented. Now, we have nothing to do with 

Goans” contains a prejudicial report as the view taken by the Portuguese Qovern- 

defined in the Defence of India Rules, ment as to the nature of this book, and in 

“Prejudicial report” is defined in R. 84, that sense the affidavit of Mr. Drewe is not 

cl. (7), as any report, statement or visible very helpful. As a matter of fact, in the 

representation, whether true or false, which, affidavit Mr. Drewe says that various other 

or the publishing of which, is, or is an in- books published by the Goa Congress Com- 

citement to the commission of, a prejudi- mittee, which has also published the book 

cial act as defined in this rule ; and in question entitled “Denationalisation of 

“prejudicial act” is defined in R. 84, cl. (6). Goans,” have brought about unpleasant 

and the only definition with which we are relations between His Majesty and the Portu- 

concerned is the one contained in sub-cl. (a) guese Government, and it is not specifically 

which is to prejudice His Majesty’s relations stated that the cause of the strained rela- 

with any Indian State or with any foreign tions is this book itself. But os we are 
power. Now, it is the contention of Govern- pointing out the affidavit of Mr. Drewe is 
ment that by publishing this book the rela- not very helpful because it is for us to de- 
tions between His Majesty and the Govern- cide on a perusal of the book itself and after 
ment of Portugal have been prejudiced. It carefully considering the objected plages 
is to be noted that the word “prejudice” is whether the publication comes within the 
nob defined anywhere in the Defence of mischief of s. 4 (l), oL (bb), Press (Emer- 
India Act or the Rules framed thereunder, genoy Powers) Act. As a matter of fact if 
“Prejudice” is not a term with any definite one were permitted to look at the affidavit 
connotation, and in order to construe it one of Mr. Drewe, for the purpose of deciding 
is entitled to look at the purpose for which whether the book falls under ol. (bb) of 
the rules under the Defence of India Act S, 4 (l), it would bo equally relevant to 
are to be framed. We agree with the learn- consider what Morarji Padamsey says in 
ed Advocate-General that if one of the De- para. 1 of his affidavit dated 2nd August 
fence of India Rules prohibits a certain act 1945, that although the Government of 
specifically, then we must give effect to that Bombay have taken action under the Press 
prohibition ; but where the word used is Act against this book, this book has not 
ambiguous and is not defined and is not been proscribed in Goa by the Portuguese 

clear, as to its interpretation, it is open to Government and that the book is being 
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freely and openly sold in Goa. This state- 
ment has not been denied or disputed by 
Mr. Drewe in bis affidavit to which I have 
just referred. 

But we must look at the book as a whole 
in ()rder to determine whether it is likely to 
prejudice the relations between His Majesty 
and the Portuguese Government. The aim 
of this book, which as we have stated is 
issued by the Goa Congress Committee, is 
precisely to disinter the causes and bring to 
the conscience of Goans the slow mental 
change they are going through during 430 
years of foreign rule, growing increasingly 
unfit for an independent and free life ; and 
it is further pointed out by the author that 
it is only by acquiring this consciousness 
that they would be able to react against 
their own denationalisation and cease to be 
the willing slaves they are today. The whole 
object of the book, as pointed out in the 
preface, is to open the eyes of the Goans 
who have been blinded by a most ruthless 
process of mental bondage. And towards 
the end of the book the author strikes the 
same note that the salvation of the Goans 
depends on their will to cultivate a national 

^ .A in themselves, to free 

their mind from the spirit of servility and 
imitation, of their ape-like and characterless 
moods, reacting vigorously against their 
rulers in the political, ideological, social and 
economic fields, and even in the most every- 
day habits of their life. The book really 
contains a historical analysis beginning from 
* of Albuquerque in the year 1510 

right up to the modern times pointing out 
the various causes and processes which have 
led to the denationalisation of Goans. It 
first points out that there is a historical 
myth about the doings and activities of 
Albuquerque and that a great deal of falsifi- 
ed history and propaganda is carried on in 
Goa in order to make the people feel that 
^buquerque was a man free from all racial 
bias and a great benefactor of the Goans, 

tbis myth the author refers to 
the letters of Albuquerque himself and also 
to the writings of one Corsali. He points out 
thathe put to the sword all the Moslems 
set fire to cities, burnt mosques full of wor- 
shippers, killed women and children and 
ordered the roasting alive of prisoners; and 
the author expresses therein an amazement 
that such a barbarous and ferocious man 
should have succeeded in leaving behind him 
a name for tolerance even among those who 
are today the victims of his cruel policy. 
Then the author points out again historically 


how the people of Goa were converted to 
Christianity; he says— and he cites authori. 
ties for his purpose— that the people of Gc i- 
were converted to Christianity by what he 
calls “mass baptism” and terrorisms, 
then deals with the part played by the In- 
quisition in Goa which continued to rule 
from the middle of the leth century to the 
end of the i8th century; and here again he 
quotes from the instructions issued by the 
Inquisition to the people of Goa, These 
instructions in brief amount to asking the 
Goans completely to denationalise them- 
selves; they were not to wear the clothes 
which the Hindus were wearing; they were 
not to eat what the Hindus were eating- and 
the attempt was made by the Inquisitors to 
interfere with the smallest details of the 
personal and intimate life of a Goan. It is 
significant to note that in support of this 
tirade against the Inquisition the author 
quotes no legs a person than the Archbishop 
of Evors in a serman he is supposed to have 

delivered at Lisbon ; and the Archbi=!hoD 
says : *■ 


an infamouB 

Oourt, the infamy, however base, how'ever vile 
however corrupt and determined by worldly inte’ 
wsts, It was never more so than the Inquisition of 
Goa, by irony of fate called the Holy Office The 
Inquisitors even attained the infamy of sendin^^ to 
their prisons women who resisted them there 
satisfying their beastly instincts and then burning 
them as heretics/^ ^ 

Then the author points out that although 
Portuguese writers have held up their hands 
' in horror at the caste system prevailing in 
India, they themselves have perpetrated the 
worst form of caste system in Goa by creat- 
ing an Imperial caste consisting of the 
Portuguese; and he also points out how this 
particular caste receives invidious treatment 
as against the other people residing in Goa. 
But the main theme of the book is to point 
out historically how with the passage of time 
the Goans have become culturally dena- 
tionalised and how they have copied and 
parodied western manners and customs and 
given up their own culture. In the opinion 
of the author the Portuguese showed them- 
selves ferocious in their zeal for the destruc- 
tion of Goanese culture but were unable to 
give any new culture in substitution of the 
cffiture they have destroyed. The author fur. 
ther points out that such culture as the Goans 
now possess is of a reactionary and anti- 
democratic quality ; it is anti-Iiberal and 
directed against all social progress. The 
author further points out that denationalisa. 
tion has resulted in the Goans acquiescing 
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in political subjection and they are incapa- 
ble of reacting against the suppression of 
all their civil liberties. He points out that 
the Goans had certain political rights under 
the Portuguese Republican regime and even 
under the constitutional monarchy of the 
nineteenth century ; but under the present 
Portuguese rule even those political rights 
, have been taken away. He also emphasizes 
the important fact that the mother-tongue 
of the Goans, either Konkani or Marathi, 
has been sterrjly repressed by the Govern- 
ment. He also draws the attention of his 
readers to the fact that the people of Goa 
have been pauperised by the Government 
issuing inconvertible paper-notes issued by 
the "Banco Ultramarine" which have de- 
predated the value of rupee in Goa and it 
has also resulted in a general rise in the 
level of prices. He then lays a great deal 
of emphasis on the fact that by the policy 
of Government alcoholism has been en- 
couraged in Goa and the people have taken 
to drink with the result that their moral 
and mental fibre has been affected ; and the 
author, cites what was stated in the World 
Economic Conference in London that Goa 
is a country where there is a groat deal of 
drunkenness : and the author sums up this 
part of his argument by saying that this drun- 
kenness is responsible for the physical degene- 
racy and mental apathy of the race. In his 
final conclusion the author points out that the 
Portuguese rule has made the Goans servile, 
emasculated, obsequious and timid and that 
their present denationalisation makes them 
only submissive servants fit only for subor- 
dinate occupations. He further makes a 
plea to the people of Goa to ally themselves 
with the freedom movement growing in 
British India. He says that the Goans at 
present lack the necessary preparation for 
aspiring to freedom and he calls upon them 
to get out of their mental slavery and to 
prepare themselves so that they should be 
fit to aspire for freedom. 

The Advocate-General has contended that 
this book is an attack on a friendly power 
and as such it is bound to prejudice the 
relations of His Majesty with that Govern- 
ment. It is true that the book has attacked 
Portugal’s colonising policy. It is true that 
the book has emphatically pointed out that 
Portugal has used religion as a weapon of 
imperialism. But in our opinion that by 
itself is not sufficient to bring this publica- 
tion within the mischief of R. 84 (6) (a), 
Defence of India Rules. The whole aim of 
the author, it seems to us, is to trace his- 


torically the gradual denationalisation of 
Goans from the days of Albuquerque and 
pointing out what the consequences of this 
denationalisation are and finally emphasising 
the point that unless the Goans went back 
to their own culture and their own language 
they would always remain servile and sub- 
servient, unfit for any progress and incapa- 
ble of obtaining freedom. It is true that 
there are passages in the book which com- 
ment on the Fascist policy of the present 
Portuguese Government ; but to criticise the 
political system of a Government, even 
though that Government may be on friendly 
terms with His Majesty, does not seem to 
us sufficient to bring a publication within 
the mischief aimed at under cl. (bb) of S. 4 
(l), Press (Emergency Powers) Act, as read 
with R. 34 (6) (a). Defence of India Rules. 
As we have stated earlier, it has got to be 
established that this particular publication 
is intended or is likely to prejudice His 
Majesty’s relations with Portugal and the 
relations must be so prejudiced as to in some 
w’ay or other affect the public safety, the de- 
fence of British India, the maintenance of 
public order or the efficient prosecution of 
the war or maintaining supplies and services 
essential to the life of the community. A 
book which historically traces the gradual 
decadence of the Goans, a book which calls 
upon the Goans to free themselves from the 
historical background and their present out- 
look so that they should be more fitted to 
aspire for freedom and to join hands with 
their fellow countrymen in the rest of India 
cannot possibly be said to prejudice His 
Majesty's relations with the Government of 
Portugal in the manner in which we have 
indicated. Under the circumstances we are 
of the opinion that the petitioner must suc- 
ceed and the order complained of must be 
set aside. Application allowed with costs. 
d.s./b H. Application allowed. 
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V. 

Commissioner of Incomedax. 

Income-tax Reference No. 2 of 1945, Deoided on 
18tb September 1945, made by Income-tax Appel- 
late Tribunal. 

(a) Income-tax Act (1922), S. 25A — Joint 
Hindu family — Partial partition — Business 
carried by joint family divided and given to 
separate members who carried it afterwards 
individually and for their own benefit— Income 
from business after partition should not be 
included in total income of family- 
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It 13 open to the members of a joint Hindu 
fomily to separate one of its assets, so as to make 
it not to belong to the joint family and in respect 
■of which they can enter into an agreement of 
partnership. If that asset is a business, the income 
derived from carrying on such a business there- 
after would not form part of the joint family 
income and S. 25A would not come in the way of 
such an arrangement. This is in accordance with 
the ordinary rule that there is nothing in Hindu 
iaw to prevent individual members from holding 
separate property. In such a case the member will 
be liable to be taxed on his separate income. In 
respect of the joint family income, however the 
manager will be liable to pay the tax as karta. 
There is no reason why in the course of parti- 
tion which may take five or ten years if the 
immovable properties are not capable of being 
easily sold, the members should not be given 
movables which become their absolute property 
from the moment they are so given to them indi- 
vidually so that they can deal with them accord- 
mg to their absolute discretion and right and 
which is under their absolute domain. The income 
of such assets so irrevocably transferred to each 
member is his individual income with which the 
jomt family has nothing to do. If such an arrange- 
ment can be arrived at when the joint family is 
in existence, there is nothing in law to prevent the 
same being done in the course of partition of a 
joint Hindu family. The question whether it has 
been so done is a question of fact but in law there 

prevent such a thing being done: 

( 44) 31 A.LR. 1944 Pat. 137 and (’42) 29^ AIR 
P: C. 57, Bel. on; (’44) 31 A.f.R:^ 1944 Ma!: 
368, Dissent. [^p 332 q 2 ] 


A joint Hindu family divided cash, jewellery 
and business on 30th July 1941 and submitted the 
dispute of the members with regard to shares in 
immovable property to arbitration which gave an 
award on 16th October 1941. The karta of 
the family being sought to be assessed as such for 
moome during the previous year (Hindu year 
^mmenoing from 31st October 1940 and ending 

applied on 12th March 
1942 to Income-tax Officer to record an order of 
partition under S 25A (1). The order was made 
on 30th J^y 1942. The assessee claimed that 

^“3*“®sse3 between 30th July 1941 
to 20th October 1941 should be treated as separate 
mcome and not the income of the joint family : 

Seld that there was nothing in Hindu law to 
prevent members of the joint famUy owning indi- 
vidual assets at certain stages when the joint 
e^^sted or when it was in the course of 
partition, and that as the businesses were indi- 

worked by the members 
benefit, the income in 
considered the income of the 

included in the total 
income of the Hindu undivided famUy represented 

by the assessee for the assessment year 1942 - 43 . 

(b) Income-tax Act (1922), S. 2SA [f)-iob^ect 
of-Incon« to be assessed must be received 
py ]omt Hindu family aS such — Fact that 
iamUy is not joint on the date of assessment 
makes no difference. 

_ Section 25A (2) does not mean that where there 
IS a rupture of a joint Hindu family but the shares 
^re not definitely aUotted in individual property to 
inmvidual members, the assessment is to continue 
as before. Such a construction overlooks the words 
1946 B/42 & 43 


of the total income 

family as 

such. The essence of the section is that the 

instance be received hy 

It makes no difference whether the joint familv 
exists or not on the date of assessment. The 

as a unit if it was received as such by the joint 

thSe assessment 

there may have been a partition. [p 332 C 1 2] 

(c) Income-tax Act (1922). S. 25A_Scope of 
Section does not create any new rights or 
obligations or affect provisions of Hindu law. 

Section 25A, Income-tax Act, does not create 
ny n^ rights or obligations nor does it in any 
way affect the provisions of the Hindu law The 
section merely sets up a machinery by which the 
income of a joint Hindu famUy, which was t 
existence in the accounting year but has become 
defunct in the year of assessment, can be com 
puted and calculated. 

Pandit — for Assessee. 

M. G. Setalvad — for Commissioner. 

Kania Ag. C. J. — This is a reference 
made under s. 66 (i), Income-tax Act. 1922 
by the Income-tax AppeUate Tribunal. The 
relevant facts as found in the statement of 

m!,® T aTu • ■ assessment is 

1942-43 and the income of the previous year 

which IS sought to be taxed, is the Hindu 
year commencing from 31 st October 1940 
and ending on 20th October 1941 . The assessee 
was sought to be assessed as the karta of a 
pint Hindu family. He had been so assessed 
m the previous years. In July 1941, the mem 
bars decided to separate and make a parti 
tion of the family properties and assets. For 
that purpose they divided themselves into 
four groups. The first group consisted of the 
assessee, his wife and three minor sons to- 
gether. The remaining three groups consisted 
Of the three major sons and their own fami- 
lies. They started making a division of the 
family cash, jeweUery and the businesses 
and completed it on 30 th July 1941. That 
division was ehabodied in a memorandum 
which the parties executed that day. The 
document expressly stated; and the fact was 
also admitted before the tribunal, that the 
shares of the dififerent groups in the mova- 
bles and businesses did not correspond ex- 
actly with the interest which they possessed 
in the family estate according to Hindu law 
It appears that there was some disagreement 
amongst the members as regards the divi 
Sion of the immovable properties and conse- 
quently there was a reference to arbitration 
so that the final adjustment of the shares 
should be made by the arbitrators at the 
time of the division. On Slst July 1941 , the 
parties submitted a reference to arbitration 
and the award was made on I 6 th October 
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1941. Thereafter a decree on the award wag 
passed on 3rd February 1942. In para. 7 of 
the statement of case it is stated as follows: 

4 

“After the division of the business on 30th July 
1941, the applicant and his three major sons sepa- 
rately carried on those that were assigned to their 
respective shares till the end of the year of account, 

i. e., 20th October 1941.“ 

On 12 th March 1942, the applicant applied 
to the Income-tax Officer to record an order 
of partition under S.25 A(i) of the Act. The 
order was made on 30th July 1942. The as- 
sessee at first claimed that the income of the 
joint family for the whole year under the 
circumstances should not be assessed as such 
but the individual members only should be 
assessed. In the alternative he claimed that 
the income of the businesses between 30th 
July and 20th October should be treated as 
separate income. The tribunal rejected the 
larger contention but has referred for the 
Court’s opinion the narrower question in res- 
pect of the profits of the several businesses 
between 80th July and 20th October 1941 in 

the following terms : 

“Whether in the circumstances of the case and 
having regard to the provisions of S. 25A of the 
Indian Income-tax Act, 1922, the profits and gains 
of the several businesses for the period from 30th 
July 1941 to 20th October 1941, have been rightly 
included in the total income of the Hindu un> 
divided family represented by the applicant, for 
the assessment year 1942-43 ?’* 

The material facts therefore are that ac- 
cording to the findings of the tribunal the 
businesses w’ere at one time joint family 
businesses. They were allotted to the indi- 
vidual members on 30th July 1941, and the 
assessee and his three major sons thereafter 
separately carried on those businesses which 
were assigned to the respective shares till 
the end of the year. It also appears that 
the immovable properties belonging to the 
family were not allotted to individual mem- 
bers and the shares therein T^ere not speci- 
fically defined. The value of the movables 
and the businesses divided on 30th July 1941, 
were unequal and they had to be equalised 
at the time of the division of the immovable 
properties. The tribunal was of the opinion 
that there can be only one partition under 
Hindu law and therefore in the present case 
as there was no completed partition till 16th 
October 1941, the assessee was liable to be 
assessed for the whole year on the footing 
that he was the karta of the joint family. 

On behalf of the assessee it is contended 
that the tribunal has taken a wrong view. 
It is urged that there is nothing in law to 
prevent a Hindu family from parting with 
one or more of its assets in favour of -a 
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stranger or a member. If that is done, that 
particular asset ceases to be a joint family 
property and the income, profits and gains 
of such asset in no event can be considered 
to be that of the joint family. It is contended 
that the assessment of the karta is and can^ 
only be in respect of the income of the 
joint family properties. In 69 I. A. 119^ it is 
pointed out that Sec. 25A deals with the 
position of a joint family which was in 
existence when the income of the joint 
family property was received but was 
not in existence at the date of the assess- 
ment. The law, therefore, provides that 
in such a case if the joint family has been 
divided and the properties have been parti- 
tioned amongst the various members in de- 
finite proportions, the Income-tax Officer 
can pass an order under S. 25A (8) and 
thereafter the assessment will be on the in- 
dividual members only and not on the 
manager as representing the family. In 
S. 14 (l) it is, therefore, provided that tax 
shall not be payable by the assessee in res- 
pect of any sum which he receives as a 
member of an undivided. Hindu family. 
This is obviously with a view to avoid double 
taxation. On behalf of the assessee our at- 
tention ■was drawn to 23 Pat. 68,® where the 
Court held that if businesses were allotted 
to individual members when the immovable 
properties hod not been partitioned, the in- 
come of the businesses did not form part of 
the income of the joint family for which the 
karta could be assessed as before. The asses- 
see further relied on the abovementioned 
judgment of the Privy Council in 69 1.A. 119.^ 
On behalf of the Commissioner it is urged 
that 69 I. A. 119^ is not applicable because 
in that case the family had continued to be 
joint and it was only one asset which had 
been taken out of the family properties and 
treated by agreement between the parties oa 
a partnership asset. It was contended that 
the observations in that case were inappli- 
cable when the family unit had been dis- 
rupted although there had been no partition 
of the family assets. Mr. Setalvad further 
relied on (1944) 12 I. T. R. 176,® in support 
of the contention that the partition contem- 

1. (’42) 29 A. 1. R. 1942 P. C. 67 : I. L. R. (1942) 
Ear. P. 0. 132 : 69 I, A. 119 : I.L.R. (1943) All. 
69 : 202 I. G. 438 (P C.), Sunder Singh Majithia 
y. Commissioner of Income-tax. 

2. (’44) 81 A.I.R. 1944 Pat. 137: 23 Pat. 68 : 215 
I. C. 18, Bansidbar Dhandhania v. Co mmi ssioner 
of Income-tax. 

3. (’44) 31 A.I.B. 1944 Mad. 868 : I.L.B. (1946> 
Mad. 21 : (1944) 12 I. T. R. 176 : 221 1. 0. 7,. 
Gurumurthi Setty v. Commiesionei of Inoome- 
tax, Madras. 
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plated by S. 25A means a complete partition 
and not a partial partition. It was conten- 
ded that if in the course of division of the 
joint family assets some assets are handed 
over to individual members till an order 
under s. 25A (3) is made, the manager con- 
tinues to be liable to be assessed with the 
status of the joint undivided Hindu family.* 
He urged that the scheme of S. 25A nega- 
tived the contention of the assesses. 

In my view, the contention of the asses- 
ses is correct. In 69 I. A. 119^ the Board 
held that it was open to the members of a 
joint Hindu family to separate one of its 
assets, so as to make it not to belong to the 
joint family and in respect of which they 
can enter into an agreement of partnership. 
If that asset was a business, the income 
derived from carrying on such a business 
thereafter would not form part of the joint 
family income and s. 25A would not come 
in the way of such an arrangement. This is 
in accordance with the ordinary rule that 
there is nothing in Hindu law to prevent 
individual members from holding separate 
property. In such a case the member will 
be liable to be taxed on his separate income. 
In respect of the joint family income, how- 
ever, the manager will be liable to pay the 
tax as the karta. It must be remembered 
that S. 25A is a machinery section. It is not 
a charging section much less it can be cons- 
trued as altering the Hindu law as such. 
Mr. Setalvad’s argument that that line of 
reasoning cannot apply when the joint family 
gtatua has come to an end does not appeal 
to me. There appears no reason why in the 
course of partition, which may take five to 
ten years if the immovable properties are 
not capable of being easily sold, the mem- 
bers should not be given the movables which 
become their absolute property from the 
moment they are so given to them indivi- 
dually, so that they can deal with them ac- 
cording to their absolute discretion and 
right and which is under their absolute 
domain. The income of such assets so irre- 
yc^ably transferred to each member is his 
individual income with which the joint 
family has nothing to do. If such an ar. 
rangement can be arrived at when the joint 
family is in existence, there is nothing in 
law to prevent the same being done in the 
course of partition of a joint family. The 
question whether it has been so done is a 
question of fact, but in law I find nothing 
to prevent such a thing being done. In 

(1944) 12 I. T. E. 176^ the question submitted 
lor the Court’s opinion was this : 


“Whether the partition could be said to have 
been taken place within the meaning of S. 25A on 
15th October 1938 when the members began to 

live separately though all the properties were not 
divided.” 


It must be noticed that ths question was 
whether on the date mentioned in the ques- 
tion, on the facts, it could be stated that 
there was a partition within the meaning 
of S. 25A. The facts mentioned in the re- 
port are these : On 15th October 1938, the 
brothers agreed to separate and on 22 nd 
January 1941, a deed of partition was exe- 
cuted and registered. The family estate 
consisted of immovable and movable pro- 
perties. On 15th October, they- divided the 
cash which they possessed. Each brother 
was given a house. The other immovable 
properties were also divided amongst the 
brothers on that day. On 25th December 
1938, they divided the furniture and house- 
hold utensils. The family had carried on a 
grocery business but the assets of this business 
were not divided till 24th February 1939 . On 
these facts the assesses contended that there 
was a partition within the meaning of sec- 
tion 25A on 15th October 1938. That conten- 
tion was rejected. To that extent there is no 
difficulty in agreeing with the conclusion of 
the Court. In the course of his judgment 
the Chief Justice observed (p, 179 ) ; 


^ t^aiumuu. xneiacfi 

tlwt some assets are divided and others are left for 

‘ a partition 

within the meaning of the section. . . In this case 

important assets namely, those of the business 

were not divided until February 1939 and the 

^ ^j^'ded. In the circumstances it is 

tober 1938 and'tb >3 not 15th Oc- 


wnue agreeing with the answer given by 
the Court, with respect, I am unable to 
agree with the conclusion that S. 25A does 
not contemplate a division amongst the 
members of assets of a joint family which 
can from that moment be their individual 
property and cease to be the joint family 
property. On the other hand 23 pat. 68 ^ 
relied upon by the assessee brings out the 
point very clearly. In that ease there was 
a partition and a severance of the joint 
family status. Businesses were allotted to 
members and the profits thereof were en. 
pyed by them individually for their abso- 

r n judgment 

Manohar Lall J. found as a fact that (p. 77 ) ; 

A® longer a joint undivided Hindu 
lamuy, . . oo far as the businesses are concerned 

divide them except by sharing 
01 the profits and losses at the close of the year or 
Whenever the accounting comes to be made for the 
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profit and loss of the business of the relevant 
years.*’ 

As a fact he found that the accounts were 
kept separately. It was further found that 
the house property and the jote lands were 
not partitioned. He then observed as follows 
(page 77) : 

“It must not, therefore, be held that there is no 
complete partition but only a partial partition. But 
such a partial partition comes within the opera- 
tion of S. 25A of the Act as observed by their 
Lordships in 69 I. A. 1191 and the Commissioner’s 
view to the contrary is wrong. The members of 
the assessee’s family in these circumstances must 
be deemed to continue to form a joint Hindu 
family for the purposes of assessing them on that 
portion of the income which is derivable from the 
properties which have not been partitioned in defi- 
nite portion other than the businesses.” 

The facts there were very similar to the 
facts here. Businesses were allotted to indi- 
vidual members while the immovable pro- 
perties remained to be partitioned. The 
Court there held that the income of the 
businesses should be treated as the income 
of the individual members and for that 
income the joint family cannot be assessed. 
In my opinion, that is the correct construc- 
tion of S.25A of the Act. 

Mr. Setalvad further relied on the word- 
ing of S. 25A (2). He argued that where an 
order has been made as contemplated by 
cl. (l) of that section, the Income-tax Officer 
must make the assessment of the total 
income received by or on behalf of the joint 
family as such as if no separation or parti- 
tion had taken place, and each member or 
group of members shall, in addition to any 
income-tax for which he or it may be sepa- 
rately liable and notwithstanding anything 
contained in sub-s. (l) of S. 14, be liable for 
a share of the tax on the income so assessed 
according to the portion of the joint family 
property allotted to him or it. It was argued 
that it was therefore contemplated by this 
sub-clause that when there was a rupture of 
the joint family tie, if the shares were not 
definitely allotted in individual property to 
individual members, the assessment must 
continue as before. The contention overlooks 
the important words found in the clause, 
namely “an assessment of the total income 
received by or on behalf of the joint family 
as such.” The essence of the section is that 
the income must in the first instance be 
received by the joint family as such. Once 
|it is so received it makes no difference 
whether the joint family exists or not on the 
date of the assessment. This section, in my 
opinion, clearly brings out, what was pointed 
out by the Privy Council in 69 1. A. 119,^ that 


the scheme of the section was to tax joint 
family income as a unit if it was received 
as such by the joint family, even though at 
the date of the assessment there may have 
been a partition. It seems to me therefore 
that there being nothing in Hindu law to 
prevent members of the joint family owning 
individual assets at certain stages when the 
joint family exists or when it is in the course 
of partition, in the present case as the busi- 
nesses were individually allotted and worked 
by the members separately for their own 
benefit, as found by the tribunal, the 
income in question cannot be considered to 
be the income of the joint family. The ques- 
tion referred to the Court must therefore be 
answered in the negative. The Commissioner' 
to pay the costs of the reference. 

Chagla J. — I agree. Section 25A, 
Income-tax Act, does not create any new 
rights or obligations nor does it in any way 
affect the provisions of the Hindu law. The 
section merely sets up a'machinery by which 
the income of a joint Hindu family, which 
was in existence in the accounting year but 
has become defunct in the year of assess- 
ment, can be computed and calculated. In 
Hindu law when there is severance of joint 
status the joint family ceases to exist as an 
entity although the properties are not par- 
titioned. As far as the Income-tax Act is 
concerned the joint family, although its 
status has been severed, continues to exist as 
a unit or entity till all the properties belong- 
ing to the joint family are completely and 
finally partitioned. To my mind the scheme 
of s. 25A is very clear. It is only when not 
only the status is severed but also all the 
properties have been partitioned that the 
order contemplated by S. 26A (l) cari be 
applied for and made, and till such an order 
is made, for the purposes of income-tax, the 
joint family continues to exist as a unit 
although its status may have come to an 
end. Sub-clause (2) provides for the mode of 
assessment after the order has been made. 
It provides that after the order has been 
made as contemplated by sub-ol. (l) the tax 
has got to be apixirtioned to the shares of 
the different meml>er3 of the joint family 
but the tax has got to be assessed on the 
tolal income received by the joint family or 
on behalf of it. But what has got to be re- 
membered is that under sub-s. (2) of S. 25A 
what has got to be assessed is the total 
incmne of the joint family. Therefore in 
every cose the income-tax authorities have 
to ascertain what is the total income of the 
joint family. It is true that although the 
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pint family has ceased to exist in the eye 
of the Hindu law still it may continue in 
the eye of the Income-tax Act, and till all 
the properties have been partitioned the in- 
come received by the karta from the proper- 
ties still not partitioned will still be the 
income of the joint family. But all the 
same it must be found as a fact that the 
joint family as recognised by the Income- 
tax Act has received the income which is 
sought to be assessed. Therefore, to my 
mind the question in this case resolves 
itself into a question of fact, viz,, is the in- 
come of the business which according to the 
mcome-tax authorities is a part of the total 
income of the joint family and was assessed 
under sub-s. (2) income of the joint family 
or not? On this the clear and specific find- 
ing of fact is that after 30th July 1941 the 
three major sons and their family carried 
on their own businesses separately and they 
were the owners of those businesses. 

Now Mr. Setalvad’s contention is that 
once a joint family becomes disrupted till 
the final partition takes place all its assets 
must be deemed to be the assets of the joint 
family and all the income received must be 
deemed to be the total income of the joint 
family. Now in my opinion there is no war- 
rant for that proposition. There is nothing 
in Hindu law to prevent the members of a 
joint family which has become disrupted 
from parting with the assets either to a 
stranger or to one of themselves. In the 
Privy Council case, 69 i. A. 119 ,^ their Lord- 
ships were considering the case of a joint 
and undivided Hindu family which had 
merely divided some of its assets, and Sir 
George Rankin in dehvering the judgment 
of the Board points out that there was no 
warrant in reading in S. 25A a prohibition 
that members of a joint and undivided 
Hindu family cannot part with some of 
their assets to a stranger or to one of them- 
selves. I find even less warrant for reading 
in s. 26A a prohibition that members of a 
family which in Hindu law was joint and 
undivided but which has ceased to be a joint 
and undivided family cannot part with as. 
sets of that separated joint family either to 
a stranger or to one of themselves. I agree 
with the learned Chief Justice that the facts 
in the Patna case, 23 Pat. 68.^ are practically 
undistinguishable from the facts before us. 
There the learned Judges found as a fact 
that the assesses whose case they were con- 
sidering was no longer a joint and undivided 

Hindu family. They held that whereas the 

1 _* 


perty and the jote lands had not been par- 
titioned and they came to the conclusion that 
there was no completed partition but only 
a partial partition and they further held that 
such a partial partition came within the 
operation of s. 25A of the Act. The effect of 
their finding was that as there was not a 
complete partition but only a partial parti- 
tion a Hindu family must be considered to 
be joint for the purposes of the Income-tax 
Act to the extent of those assets which had 
not been partitioned. In other words the 
Hindu family must still be considered as a 
unit for the purposes of the Income-tax Act 
to the extent the family had retained the 
property which had not been partitioned. To 
the extent it had parted with the assets 
the finding of the Court is clear that those 
assets can no longer be considered to be the 
assets of the family or forming part of total 
income of the family or that the family was 
liable to pay tax thereon under S. 25A (2). 
Under the circumstances I agree with the 
learned Chief Justice that we must answer 
the question referred to the Court in the 
negative, and the Commissioner should pay 
the costs of the reference. 

D,r,/d.H. Answer in the negative* 

[ Case No* 71 J 

A. I. R. (33) 1946 Bombay 833 

Sen AND Gajendragadkab JJ. 

Purshottam Trihamdas — Petitioner 

V. 

Em'peror* 

Criminal Appln, No. 480 of 1945, Decided on 
10th October 1945. 

(a) Defence of India Rules (1939), R. 26— 
Restriction and Detention Ordinance (1944), 

S. 9 — Authority directing detention must ap- 
ply all possible care and attention to materials 
placed before it before making order of deten- 
tion — Slight error or carelessness — Inference. 

It is incumbent on the authority directing the 
detention of a person to apply all possible care 
and attention to the materials placed before it be** 
fore making the order of detention ; and even a 
slight error or evidence of carelessness would tend 
to show that the necessary amount of care and 
attention had not been bestowed in the examina- 
tion and consideration of such materials by such 
authority. [p 335 q 2 ] 

(b) Criminal P. C. (1898), S. 491 — Order of 
detention — Two interpretations possible — 
One favourable to applicant should be pre- 
ferred. 

Where possibly two interpretations can be put 
on the order under which a person applying 
under S. 491 is detained, the Court sboihd be 
inclined to give preference to the interpretation 
which is in the appUcant’s favour. [P 336 C 1] 

(*46) Chitaley, Preamble, N. 2, 
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K. M. Munshi — for Petitioner. 

G. K. Daphtary, Advocate-Oeneral and S. Q, 
Pattuardhan, Government Pleader — 

for the Grown. 

Sen J. ^ This is an application under 
S. 491, Criminal P. C., made by Mr. Pur- 
shottam Trikamdas, Barrister-at-Law, and 
an advocate of the original aide of this 
Court, who is at present under detention in 
the Arthur Road Prison, Bombay, in accor- 
dance with an order passed by the Govern- 
ment of Bombay on 12th July 1945, under 
S. 9, Restriction and Detention Ordinance, 
1944 (no. S [in] of 1944), continuing the 
operation of an order made by the said 
Government on 22nd December 1942, under 
R, 26, Defence of India Rules, directing his 
detention. The applicant is a member of 
the Indian National Congress and the Bom- 
bay Provincial Congress Committee. In his 
application he has stated the following facts. 
On 19th November 1942, he was arrested in 
connection with the Congress movement fol- 
lowing the resolution of the All-India Con- 
gress Committee dated 8th August 1942. On 
2nd December 1942, an order was made 
against him under R. 26, Defence of India 
Rules, and he was transferred for detention 
to the Lahore Central Jail. On 22nd Decem- 
ber 1942, there was a further order of the 
Government of Bombay under which the 
Inspector-General of Prisons, Punjab, was 
authorised to detain him in any jail in the 
Punjab. On 19th October 1943. he was 
brought back from the Punjab and since 
7th November 1943, he has been kept in 
detention in the Yeravda Central Prison. 
Some time in February 1944, after the Res- 
triction and Detention Ordinance (Ordi- 
nance 3 [ill] of 1944) had been mode, he 
was informed, in accordance with the provi- 
sions of S. 7 of the said Ordinance, of the 
grounds of his detention. On 12th July 1944, 
an order was made by the Government of 
Bombay, in exercise of the powers confer- 
red on them by the proviso to S. 9 of the 
said Ordinance, to the effect that after a 
further consideration of all the circum- 
stances of the case the said Government 
was pleased to direct that the order of de- 
tention made on 22nd December 1942, should 
continue in force. Similar orders were 
made also on 9th January 1946, and on 22nd 
July 1946. Latterly he has been brought 
from the Yeravda Central Prison to the 
Arthur Road Jail in Bombay. A few days 
after the petition bad been filed, the appli- 
cant filed an affidavit alleging certain other 
facts which had not been stated in the 


original petition. They included statements 
regarding his having been kept in solitary 
confinement in certain jails in the Punjab, 
and it was asserted that the grounds which 
were communicated to him by Government 
as the grounds of his detention, which had 
been characterised in the petition as utterly 
vague, had been put forward falsely and 
mala fide. One of the grounds on which the 
application is based is that in the altered 
situation in India after the war, and after 
the Indian National Congress as well as 
the All-India Congress Committee and other 
committees of the Congress had become 
legal organisations and members of the 
Working Committee of the Congress had 
been released, there was no further ground 
for keeping the petitioner any longer in 
detention. Mr. G. G. Drewe, I.O.S., Secre- 
tary to the Government of Bombay, Home 
Department, has mode an affidavit in re- 
ply to the allegations made on Srd October 
1945, and he has stated therein inter alia 
that the orders in question, particularly the 
orders with regard to the extension of the 
order made on 22nd December 1942, were 
made after the Governor of Bombay had 
agreed that the petitioner was to be kept in 
further confinement, that the petitioner's 
detention was and is necessary with a view 
to preventing him from acting in a manner 
prejudicial to the public safety and to the 
maintenance of public order and that His 
Excellency the Governor was personally 
satisfied that the petitioner must be detained 
accordingly. 

Several contentions have been urged be- 
fore us in support of the petition, but it 
seems to us that we are really concerned 
with only one of them ; and that is that the 
order of 22nd December 1942, was superse- 
ded by an order made by the Government 
of Bombay on I9th October 1943. so that the 
earlier order must be deemed to have ceased 
in its operation, and that if that was so. it 
was not possible for the Local Government, 
by passing the orders that were made on 
12th July 1944, 9th January 1946, and 12th 
July 1945, to revive it or to keep it in opera- 
tion after 19th October 1943. The order that 

was made on 22nd December 1942, reads thus: 

''Whereas the Government of Bombay is satisfi- 
ed with rospoot to the person known as l^rshottam 
Trikamdas that with a view to preventing him 
from acting in a manner prejudicial to the d^enoe 
of British India, the putuio safety, and mainten- 
ance of public order, and the efficient prosecution 
of the war, it is necessary to make the following 
order : — 

And whereas the consent of the Government of 
the Punjab has been obtained to the detention of 
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the said I^irshottam Tricumdas in a jail in the 
Punjab ; 

Now, therefore, in exercise of the powers confer- 
red by R. 26, Defence of India Rules, and in super- 
session of the order No. S. D. V. VI-2956 dated 
2nd December 1942, the Government of Bombay 
is pleased to direct that the said Purshottam Tri- 
cumdas shall be detained in any jail in the Punjab 
appointed by the Inspector-General of Prisons, 
Punjab.” 

The following is the text of the order dated 
19fch October 1943: 

“Whereas the Government of Bombay is satisfi- 
ed with respect to the person known as Purshot- 
tam Tricumdas that with a view to preventing 
him from acting in a manner prejudicial to the 
public safety and the maintenance of public order, 
it is necessary to make the following order : 

Now, therefore, in exercise of the powers confer- 
red by R. 26, Defence of India Rules, and in 
flupersession of its order No. S. D. VI-3595 dated 
22nd December 1942, the Government of Bombay is 
pleased to direct that the said Purshottam Tricum- 
das shall be detained in the Yeravda Central 
Prison until the further orders of the Government 
of Bombay.” 

It has been contended by the learned Advo- 
cate-General that the original order of 22nd 
December 1942, was an order passed under 
two parts of R. 26, Defence of India Rules, 
namely, cl. (b) of sub-r. (l) and sub-r. (5A). 
Under cl. (b) of sub-r. (i) the Central, or 
the Provincial Government, if satisfied with 
respect to any particular person that with 
a view to preventing him from acting in 
any manner prejudicial to the defence of 
British India, the public safety, the main- 
tenance of public order, His Majesty’s rela- 
tions with foreign powers or Indian States, 
the maintenance of peaceful conditions in 
tribal areas or the efficient prosecution of 
the war, it is necessary so to do, may make 
■ an order directing that he be detained. 
Under sub-r. (5 a), where the power to deter- 
mine the place of detention is exercisable by 
the Provincial Government, the power of the 
Provincial Government includes the power 
to determine a place of detention outside 
the Province, The contention of the learned 
Advocate-General is that the order of 22nd 
December 1942, directed not only the deten- 
tion of the applicant, but also that he be 
detained in a jail in the Punjab, that the order 
of 19th October 1943, was necessitated merely 
because it was found necessary or expedient 
to transfer the applicant from the Punjab 
to the Yeravda Central Prison, and that, 
therefore, it cannot be said that the whole 
order of 22nd December 1942 was superseded 
or that there was any intention on the part 
of the Government to abrogate or cancel 
the same, the object of the second order 
.merely being to transfer the applicant in 


exercise of the ix)wers conferred on the 
Provincial Government by R. 26 (5), That 
sub-rule states that so long as there is in 
force in respect of any person who has been 
ordered to be detained an order of his 
detention, he shall be liable to be detained 
in such place, and under such conditions as 
to the maintenance, discipline and the 
punishment of offences and breaches of dis- 
cipline, as the Central Government or the 
Provincial Government, as the case may be, 
from time to time determine. 

It is argued that it being perfectly within 
the competence of the Provincial Govern- 
ment to determine from time to time the 
places where the applicant was to be detain- 
ed, nothing more was sought to be done by 
the order of I5th October 1943, and that 
though the expression “in supersession of its 
order,” etc., occurs in the said order, it 
should not be interpreted as a fresh order 
taking the place of the earlier order. There 
is no doubt that having passed an order 
under R. 26 (l) (b) it was open to the Pro- 
vincial Government to make an order that 
the applicant should be transferred from the 
jail where he had been detained for the time 
being to another jail ; and if that was done, 
it would not have been possible to say that 
the original order of detention has been 
superseded. We feel, however, that in this 
case it is not possible to take that view. In 
the first place, if the object had been as con- 
tended by the Advocate-General, we should 
in the preamble to the order, have got some 
reference to the power of Government under 
R. 26 (5), or to the considerations which 
apply in the application of that sub-rule. 
Instead of that, however, we find that the 
preamble to the order of 19th October 1943, 
states that “the Government of Bombay is 
satisfied with respect to the person known 
as Purshottam Trikumdas that with a view 
to preventing him from acting in a manner 
prejudicial to the public safety and the 
maintenance of public order, it is necessary 
to make the following order.” This pream- 
ble has reference to the requirements of 
R. 26 (l) (b) and not to the objects of sub- 
r. (5). Secondly, there is no specific reference 
to sub-r. (5) at all. Besides, in the statement 
of grounds in the preamble we find that out 
of the four grounds stated in the order of 
22nd December 1942, namely, the defence of 
British India, the public safety, maintenance 
of public order and the efficient prosecution 
of the war, two have been dropped and the 
reference is merely to the other two, namely, 
the public safety and the maintenance of 
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public order. The petitioner has alleged that 
he was brought to the Yeravda Central 
Prison on some representation that had 
been made to Government by his wife. 

It would, therefore, appear that before 
making the order of 19th October 1943, 
Government considered the facts concern- 
ing the applicant afifesh and thought it 
necessary to pass a new order. If that was 
so — and the form of the order justifies such 
a conclusion — there was an actual superses- 
sion of the order of 22nd December 1942. In 
terms the latter order supersedes not only 
the order as to the place where the applicant 
was to be detained, but also the whole of 
the earlier order. In this connexion it is 
instructive to refer to an order made by the 
Government of Bombay on 2nd December 
1942, which is referred to in the order of 
22nd December 1942, as having been super- 
seded, and it has not been contended on 
behalf of Government that in spite of such 
language the order of 2nd December 1942, 
has not been superseded and that order still 
continues to be in force. In a case of this 
nature, where the circumstances are nearly 
all in favour of the interpretation for which 
the applicant has contended, and where 
possibly two interpretations can be put on 
the order of 19th October 1943, we should be 
inclined to give preference to the interpreta- 
tion which is in the applicant’s favour. 

It may be useful to point out that this is 
not the first instance in which this Court 
has been enabled to come to the assistance 
of a detenu under the Defence of India 
Act or Ordinance 8 [ill] of 1944 because the 
order under which the detenu purported to 
have been detained was invalid on the face 
of it or in view of certain patent or obvious 
circumstances. See, for instance, the cases 
in 47 Rom. L. R. 42' and 47 Bom. L. R. 676.^ 
In 1944 P. 0. R. 67,^ the Federal Court re- 
marked that w'here the recital of a duly 
authenticated order of detention contained 
a statement as to the existence of the condi- 
tion necessary to the valid making of that 
order, such a recital will in the normal 
case, in the absence of any evidence as to 
its inaccuracy, be accepted by a Court as 
establishing that the necessary condition 
was fulfilled, and that "the presence o f the 

1. (’46) 32 A. I. R. 1946 Bom. 212 ; I.D.R. (1946) 
Bom, 317 : 219 I. C. 892 : 47 Bom. L. R. 42 
(F. B.), Emperor v. Keshav Gokhale. 

2. (M6) 33 A. I. R. 1946 Bom. 32 : 47 Bom. L. R. 
675, Emperor v. Bajirao Yamanappa. 

3. (’44) 81 A. I. R. 1944 F. 0. 24 : I. L. R. (1944) 
Bar. P. 0. 2 : 1944 F. 0. R, 67 : 212 I. 0. 472 
(F. 0.), Keshav Talpade v. King-Emperor. 


recital in the order will place a difiBcult 
burden on the detenu to prove adinissible 
evidence sufficient to establish even a prima 
facie case that the recital is not accurate.” 
This view was approved by their Lordships 
of the Privy Council, who also referred in 
this connexion to the rule of presumption 
enacted in sub s. (2) of s. 1, Defence of India 
Act, a provision which has been reproduced 
in sub-s. (3) of S. 10 of Ordinance 3 [ill] of 1944.. 
The difficult position in which a detenu is 
placed in such circumstances, therefore, 
makes it incumbent on the authority direct- 
ing the detention to apply all possible care 
and attention to the materials placed before 
it before making the order of detention; and 
even a slight error or evidence of careless- 
ness would tend to show that the necessary 
amount of care and attention had not been 
bestowed in the examination and considera- 
tion of such materials by such authority* 
Such a conclusion would indeed be regret- 
table in a case in which the executive is 
given almost unlimited power and discre- 
tion “to deprive His Majesty’s subjects of 
their liberty without the intervention of the 
Courts of law,” to use the words used in a 
case recently decided by this Court: 47 
Bom. L. R, 675.^ We feel constrained to 
observe that such a conclusion is not excluded 
in the circumstances of the present case. 

Apart, however, from this consideration, 
in view of the conclusion we have arrived 
at that the order of 22nd December 1942^ 
must be deemed to have come to an end 
and lost all operation by virtue of the order 
dated 19th October 1948, it is obvious that it 
was not in existence either on the date on 
which Ordinance 3 [III] of 1944 was made or 
promulgated, namely, l6th January 1944, or 
on any of the subsequent .dates on which 
orders were made purporting to be under the 
proviso to s. 9 of the said Ordinance and 
purporting to continue the operation of the 
order of 1942. It cannot, therefore, be said 
that the present detention of the applicant 
is justified by any order or orders validly 
passed by Government. The application 
will, therefore, be allowed, and we direct 
that the petitioner be set at liberty forthwith. 
In view of the opinion we have arrived at 
concerning the merits of the contention 
with which we have dealt, it becomes un- 
necessary for us to mention or to discuss 
the merits of any of the other contentions 
which were raised in support of the petition^ 
We make no order as to costa. 

D.S./D.H. Application allowed^ 
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Kania Ag. C. J. and Chagla J. 
Chaiurhhuj V allahhdas — Assessee 

V. 

Commissioner of Income-tax. 

Income-tax Reference No. 3 of 1945, Decided on 
18th September 1945. 

(a) Income-tax Act (1922), S. 4— ‘Charitable 
purpose’ — Use of word ‘charity’ without any 
qualification or limitation indicates such pur- 
pose. 

^ The word ‘charity’ without any further qualifica- 
tion has a recognised meaning in law. It amounts 
to a general charitable intention for objects well 
recognised as charitable in law. It is not an in- 
^finite word so as to include public or private 
charity or benevolent or^philanthropie objects. The 
words ‘charity’, ‘charitable objects’ or ‘charitable 
purpose* are defined in various sections of different 
Acts of the Indian Legislature and in all of them 
the idea of public benefit is clearly involved. One 
of the tests to be applied is whether the gift in 
question is valid in law. If the gift to charity is 
valid it IS a relevant factor to be considered in 
deciding if it is a charitable purpose within the 
meaning of the Income-tax Act. The word ‘charity* 
used generally gives rise to a good bequest or gift. 
The word ‘charity’ if used generally or without 
any qualification or limitation falls within the 
dennition of ‘charitable purpose’ found in S. 4 

. , . ^ 337 C 2 ; P 338 C 1, 2] 
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“Whether in the circumstances of the case and 
on a true construction of cl. 15 of the will of the 
late Gordhandas Khetsey the income from the 
deceased’s residuary estate is income from property 
held in trust or other legal obligation, wholly for 
religious or charitable purposes so as to be exempt 
from assessment under S, 4 (3) (i) of the Act ?’* 

The material facts are few. Gordhandas 
Khetsey made his will dated 30th April 1934 , 
and died on 27 th February 1935. He left a 
large estate. Clause 15 of the will runs as 
follows : 

My trustee shall utilise my residuary property 
for such acts of charity as he deems proper. But if 
my trustee thinks fit, he can give a one-fourth part 
of my residuary property to all or one or more 
than one of my daughters or to the sons of mv 
daughters.” 

In the statement of case it is stated that 
the residuary estate consists of immovable 
properties in Bombay and its suburbs and 
also securities. The taxing authorities sought 
to tax the whole income of the residue on the 
ground that it did not fall under S. 4 (3) (i) 
Income-tax Act. Before the Assistant Com- 
missioner it was in fact found that a certain 
amount was spent for religious and chari- 
table purposes and he permitted the amount 
to be exempted from tax. Except for that, 
he directed that the balance should be taxed 
at the maximum rate. The assessee appealed. 
The Commissioner did not appeal against 
the order of the Assistant Commissioner. 
Before the Tribunal it was argued that the 
word “charity’* used in cl. 15 of the will 


# bequest was valid in law and 

H definition of ‘charitable purpose’ 

A T ii 1944 P. C. 88, 5 

and 31 Bom. 583, JRef. [P 338 C 2; P 340 G 

tl®22), S. 4 (3) (i)_Dire. 
of trustees to utilise threLfourtl 

of residuary property for charity ~ Property 
held in trust wholly’ for charitable purpos^. 

® will was to this effect: “My trust 
Bhall utihse my residuary property for such acts 
charity as he deems proper. But if my trust, 
thinks fit, he can give a one-fourth part of n 
residuary property to all . . . my daughters:” 

Beld that residuary estate was recognised i 
property in law and so, a clearly defined portion . 
l^wTn ‘property’ within the meaning . 

tlJee^fon^roTii?® direction in the will related 1 

^ residuary estate and hence th 
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o\. ( 1 ) of S. 4 (3) : (’30) 17 A.I.R. 1930 P. C 22 
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Sir J amshedji Kanga and R. J. Kolah ~ 

M, G, Setalvad — for Commissioner. 


EaniSi A^. G. J. — This is a reference 
under s. 66 (l), Income-tax Act, 1922, by the 
Tribunal of Income-tax, inviting,the Court’s 
opinion on the following question : 


was not covered by the definition of “chari- 
table purpose” found at the end of s. 4 of 

the Act. That definition runs as follows : 

% 

“In this sub-section ‘charitable purpose’ includes 
relief of the poor, education, medical relief, and the 
advancement of any other object of general public 
utility.” 

It was contended on behalf of the Commis- 
sioner that the word ‘charity’ was indefinite 
and may include public or private charity, 
and also benevolent or philanthropic objects. 
Therefore, the income of the residue was not 
exempt from taxation under the Act. This 
line of reasoning is found in the judgment 
of the Tribunal. The assessee asked the 
abovementioned question of law to be re- 
ferred to the Court and the matter has thus 
come before us. 

In my opinion the meaning put on the 
word “charity” (used in cl. 15 of the will) 
in the judgment of the Tribunal'is incorrect. 

Charity without any further qualifications 
has a recognised meaning in law. It amounts 
to a general charitable intention for objects 
well recognised as charitable in law. It is 
to be noticed in this case that the original 
will is in Gujarati but the testator has deli- 
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berately used the word “charity” (an English 
word) in writing out cl. 15. This may be 
due to the fact that the Gujarati word 
''dharam" has been held to be void for un- 
certainty. We are not concerned in this case 
with what the Gujarati equivalent may be, 
or what effect can be given if a Gujarati 
word was used. Taking the word “charity” 
as used in cl. 15 I see no justification for 
the conclusion of the Tribunal that it would 
include benevolent or philanthropic objects 
or it may be private charity. The expression 
“private charity,” strictly speaking, is a 
misnomer. The words “charity” or “chari- 
table purpose” or “charitable object” are 
defined in various sections of different Acts 
of the Indian Legislature. In all of them the 
idea of public benefit is clearly involved. 

It was sought to be argued on behalf of 
the Commissioner that in the present case 
by the use of the word “charity” without the 
word “public” the use for public was not 
necessarily indicated. In this connection 
Mr. Setalvad relied on the judgment of the 
Privy Council in 47 Bom. L. R. 283.^ In that 
case the Court was considering whether the 
objects of the association were charitable or 
not. It must be noted that the word "charity” 
was not used as one of the objects of the 
association. Their Lordships emphasised that 
in the definition given in the Income-tax Act 
the word “public” was used and it was of 
importance. From that observation it was 
sought to be argued on behalf of the Com- 
missioner that unless the word “public” was 
used in connection with the objects mentioned 
in the settlement, the same was not within 
the meaning of "charitable purpose” as 
defined in the Act. In my opinion that argu- 
ment is unsound. Their Lordships were only 
considering the particular objects of the 
association before them, and in considering 
the different objects emphasized the view 
that if the use was for the benefit of the 
public or a section of the public it was an 
important factor to be considered in deter- 
mining whether the object was charitable or 
not. In my opinion it is misreading that case 
to say that w’hen in a settlement the word 
"charity” is used without any qualifications 
or limitations it is not covered by the defi- 
nition found in the Income-tax Act, unless 
the word "public” is expressly used in conne- 
ction with "charity.” I would put the position 

1. t'44) 31 A. I. R. 1944 P. G. 88 : I. L. R. (1946) 
Bom. 153 : I. h. R. (1945) Kar. P. C. 17 : 71 
I. A. 159 : 220 I. 0. 197 : 47 Bom. L. K. 233 
(P.C.), All India Spinners Association v. Com- 
missioner of Incomo'tax. 
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in a different way. The word “charity,” iff 
used generally, necessarily connotes the use 
for the public. Therefore when the word 
“charity” is used, there is nothing to include 
in it objects of private benefit only. In my| 
opinion, the word “charity," if used generally! 
or without qualifications or limitations, falls 
within the definition of ‘charitable purpose’ 
found in s. 4 of the Act. One of the tests to 
be applied is whether the gift in question is 
valid in law. This argument was supportedl 
by the observations of the Privy Council in 
66 I. A. 241.^ In the course of ^e judgment 

it was observed as follows (page 251) : 

“Their Lordships are in agreement with this 
view and see nothing in the Income-tax Act to 
discharge the Court of its responsibility in coming 
to a finding as to the character of the object ol a 
trust — a matter which bears directly upon its 
validity.” 

Therefore if a gift to charity is held valid 
according to the laws of India, it is a rele- 
vant factor to be considered in deciding if it 
is a charitable purpose within the meaning 
of the Act. 28 Bom. 725^ and 81 Bom. 683* 
show that the word “charity,” used generally, 
gives rise to a good bequest or gift in India. 
In my opinion, therefore, the construction 
put upon that word in cl, 16 of the will by 
the Tribunal is not correct. The word 
“charity” used generally and without limi- 
tations by itself is sufficient to fall within 
the definition of charitable purpose given in 
the Income-tax Act and the argument of the 
Commissioner on this ix)int must be rejected. 
It was next argued that in the present case 
by cl. 16 no specific property is set apart for 
charity and therefore the case is covered by 
the second part of S. 4 (3) (i) which runs in 

“4. (S) This’ Aot shall not apply to the following 
classes of income (i) Any inoome derived fram 
property held under trust or other legal obligation 
wholly for religious or oharitable purposes, and in 
the case of property so held in part only for suoh 
purposes, the inoome applied, or finally set apart 
for application, thereto.” 

It was argued that in the present case the 
residuary estate was not property held in 
trust or for other legal obligation ‘wholly* 
for religious or charitable purpose. At most 
therefore, only suoh portion of the income 
as is proved to be applied for suoh purposes 
should be exempted from tax. Mr. Setalvad 

2. (’39) 26 A. I. R. 1939 P, C. 208 : I. L. R. 

(1939) Lah. 476 : I. L. R. (1939) Kar. P. C. 837 : 

66 I. A. 241 : 182 I. 0. 882 (P.C.), Tribune Press 

Trustees, Lahore v. Income-tax Comnussioner, 

Punjab. ^ 

3. (’99) 23 Bom. 725 : 26 I. A. 71 : 7 Sar. 643 

(P.C.), Runchordas v. Parvatibai. 

4 . (’07) 81 -Bom. 683, Trikumdas Damodat 

Haridos. 
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relied on the judgment of the Privy Council 
in 4 I. T. C. 486.® In that case a property 
■was settled on trust under a deed dated 
25th August 1917. The objects of the trust 
were further explained and extended by 
another deed dated 25th November 1922. An 
examination of the documents showed clear- 
ly that the income of the trust property was 
applicable to purposes many of which were 
neither religious nor charitable. On the con- 
struction of the documents their Lordships 
held thal the income of the property so 
settled was not held in trust wholly for 
religious or charitable purposes. There can 
be no doubt on that point. Their Lordships 
then observed as follows (p. 487) : 

“Nor is it suggested that any part of the pro- 
perty is set aside for any charitable or religious 
purposes, so that it can be identified as appro- 
priated exclusively to such purposes, . . . , “ 

Belying on that observation and the state- 
ment in the case here that the residuary 
estate consists of immovable properties in 
Bombay and its suburbs as well as securities 
it was argued that the assessee cannot point 
out any particular property which was set 
apart exclusively for charitable purposes, 
and therefore, the case was not covered by 
Part 1 of s. 4 (3) (i) of the Act. In my opi- 
nion, this argument is unsound. What their 
Lordships of the Privy Council were con- 
cerned with was a case in which several 
objects were mentioned in a deed to which 
income could be applied. It was not stated 
in the deed what portion of the income was 
to be applied for the purpose set out in a 
particular clause. The result was that the 
trustees could use any portion of the income 
or the whole income for either charitable or 
non-charitable purposes. In such circum- 
stances it was obvious that the Board had 
to hold that exemption could be granted 
only in respect of what was actually used 
for charitable purposes. The observation 
quoted above has to be read in the light of 
those facts. Their Lordships had under those 
circumstances to state that as it could not 
be identified that any part of the property 
was appropriated exclusively to charitable 
purposes Part 1 of cl. (i) of sub-s. (3) could 
not be applicable. I am unable to read that 
observation as meaning that the trustees 
must point out a particular property (i. e. a 
house, or a security giving the number) to 
jbring into operation Part 1 of the clause. 
Besiduary estate is recognised as property 

5. (*30) 17 A. I. R. 1930 P. C. 226 : 58 Cal. 398 • 
26 N. li. B. 256 ; 67 I. A. 260 ; 125 I. C. 879 : 4 
I.T.C. 486 (P.C.), Mahomed Ibrahim Raza Malak 
y. Commissioner of Income-tax, Nagpur. 


in law. If so, a clearly defined portion of 
the residuary estate is equally “property” 
within the meaning of law. In the present: 
case by cl. 15 the testator had directed his 
trustee to utilise three-fourths of the income 
of the residuary estate for charity. That clear- 
ly falls within Part 1 of cl. (i) of sub-s. (3) of 
S. 4 of the Act. As regards the remaining 
one-fourth part the trustee is given the 
option to spend it either for charity or to 
give the same over to one or more of the 
testator’s daughters or the sons of his 
daughter. To that part the second portion 
of cl. (i) may be appUed. We are not con- 
cerned with that point as it is agreed 
between the parties that the question before 
the Court should be limited only to three- 
fourths of the income of the residue. In my 
opinion that income is clearly covered by 
S. 4 (3) (i), Part 1 . That portion of the 
residue is held wholly for charitable pur- 
poses within the meaning of the Income-tax 
Act and is completely exempt from tax.' 
Our answer to the question submitted for 
the Court’s opinion (limited to the three- 
fourths of the income of the residuary estate) 
is in the affirmative. The Commissioner to 
pay the costs of the reference. 

Chagla J. — I agree. In my opinion 
when an assessee claims exemption under 
S. 4 (3) (i) on the ground that the income is 
derived from property held under trust or 
other legal obligation wholly for religious or 
other charitable purposes, the responsibility 
is cast upon the Court to determine and 
decide whether such trust is a valid one. In 
the case in 66 i. A. 241, ^ the trustees of the 
Tribune claimed exemption under sub-s. (3) 
of s. 4 on the ground that the income was 
spent for the advancement of an object of 
general public utility and their Lordships of 
the Privy Council there pointed out that it 
was the duty of the Court to determine what 
the character of the object was ; whether in 
the opinion of the Court the object was 
such as would advance public utility. In the 
case before us the testator has not indicated 
the object of the charity. All that he has 
stated is that the trustee should spend the 
income of his residue for such acts of charity 
as he deemed proper. Now, in my opinion, 
considering the fact that this is the will of a 
Gujarati speaking person writing in the 
Gujarati language, it is clear that the inten- 
tion of the testator, by using the word 
“charity” which is an English expression, 
was to indicate and disclose a dominant and 
overriding charitable intention which was 
not the case bafore the Privy Council, to 
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which I have referred. Their Lordships cast 
a duty upon the Court to determine whether 
the printing of the paper was for the pur- 
pose of public advancement. Similarly it is 
our duty to determine whether the bequest 
contained in cl. 15 is a valid charitable 
bequest. It is clear on the authorities, and I 
need not refer to them, that if a dominant 
charitable intention is disclosed although 
the object of the charity is not indicated the 
Court will not permit the charitable bequest 
to be defeated but if necessary may admi- 
nister the trust and undertake the control 
of the trust. Therefore in my opinion this 
is a good charitable bequest, and if it is a 
good charitable bequest, it falls within the 
terms of S. 4 (3) (i) and is a trust for charita- 
ble purposes. I, therefore, agree that the 
answer to the question referred to the 
Court should be in the affirmative and the 
Commissioner should pay the costs of the 
reference. 

d.e./d.h. Beference answered, 

[Case No, 73.] 
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Blagden J. 

Mariambai — Plaintiff 

V. 

Abdul Hamid Suleman and others 


about the merits of the case, except that itr 
is obvious from the nature of the plaint 
that the plaintiff herself is a most material — 

I might almost say vital — witness, which 
makes it very desirable that, if possible,, 
her evidence should be heard by the learned 
Judge who tries the case himself. 1 shall 
deal first with the second of the two grounds 
on which the present summons is based. 
The defendants have adopted what seems 
to me a very reasonable attitude in this 
case, and they say that they are quite pre- 
pared that the hearing of the suit should be 
adjourned for,* ; say , three months, or such 
other period as will enable the plaintiff to 
have completely recovered from the effect 
of giving birth to the present child and not 
yet to be concerned with producing another. 
That would completely meet the case except 
for one fact, which is that a child birth, at 
best, is a transaction entailing a certain, 
amount of danger, and it may be that the 
plaintiff may desire to be examined de bene 
esse on the ground that she may possibly 
be permanently incapacitated from giving, 
evidence as a result of what she is about to 
do in two months’ time. I should be pre- 
pared to make an order on this ground if 
the plaintiff thinks it worth while to have 
it. 1 would give her, say, three weeks to 
consider whether she would like to be exa- 


— Defendants, 

O, C. J. Suit No. 1319 of 1943, Decided on 3rd 
July 1945. 

(a) Civil P. C. (1908), S. 132 — 'Personal ap- 
pearance in Court.* 

The phrase 'personal appearance* is synonym- 
ous with ‘attendance’ : (’42) 29 A. I. R. 1942 Cal. 
143, Rel. oil. [P 341 0 1] 

(b) Civil P. C. (1908), S. 132 —‘Personal ap- 
pearance in Court* — Woman conveyed to 
Court building completely veiled in burkah 
and examined in private room cannot be said 
to make personal appearance in Court. 

A woman who is conveyed to the Court build- 
ing in some suitably curtained vehicle and then 
escorted to a private room in that building, suita- 
bly and completely veiled in a burkah or some 
other garment, and is examined in a private room 
cannot be said to be making “a personal appear- 
ance in Court.” [p 342 0 1] 

K, A. Somjee — for Plaintiff. 

B, J . Kolah and M. L, Manecksha — for 
Defendants 1,2, 3,6; and 4 and 6 respectively. 

Judgment. — This is a summons by the 
plaintiff in the suit for her examination de 
bene esse on two grounds : first, that she is 
a woman who, according to the custom and 
manners of the country, ought not to be 
compelled to appear in public ; and, second- 
ly, on the ground that she is seven months 
gone in pregnancy. I need say nothing 


mined de bene esse in view of the risk of 
child birth. If she decides to take the order 
for de bene esse examination on that ground,, 
it would be on the terms that if at the trial 
the plaintiff is still alive, her deposition is 
not to be read without the leave of the trial 
Judge. If, on the other hand, she unfortu- 
nately dies and the suit is continued by her 
personal representatives, then of course her 
deposition will be available for what it ia 
worth. But the other ground, on which this 
order is sought raises a question of much 
more general importance and one on which 
apparently there is no reported decision of 
this Court, though it has been considered at 
least once in Allahabad and Madras and on. 
a number of occasions in Calcutta. Sec- 
tion 132 (l), Civil P. C., says : 

"Women who, aooordiog to the customs and 
manners of the country, ought not to be compelled- 
to appear in public, shall be exempt from personal 
appearanoe in Oourt.'* 

It is interesting to compare the wording of 
that section with that of O. 26, B. 1, whiolr 
empowers the Court to issue a commission 
for the examination of any person resident 
within the local limits of its jurisdiction wha 
is exempted under the Code from "attending 
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the Court.” In 56 cal. 865^ Lort-Williama J. 
took the view that “personal appearance in 
Court” means a different thing from “attend- 
ing in Court” and that a woman cannot be 
said to be “personally appearing” in Court 
when she is in a palki, or veiled completely 
in a burkha, or otherwise so enclosed that 
no part of her anatomy is visible to the 
public gaze. If the matter were res integra^ 

1 think I should agree with the learned 
Judge, because the Legislature having used 
two different expressions the Legislature 
presumably intended to convey two different 
shades of meaning; though this view does 
involve this serious difficulty that in the 
very next section to s. 132, namely, s. 133. 
the Legislature has used the words “personal 
appearance” obviously as synonymous with 

attendance. Lort-Williams J. however 
appears to be in a minority of one among 
the learned Judges in this country who have 
considered this question, because in all the 
other cases which are very fully reviewed 
^n the last reported case, a decision of 
Edgley J. in I.L.E. (1941) 2 Cal. 155 , ^ the two 
phrases have been considered synonymous, 
and I think this body of authority is so 
strong that I must regard it as settled that 
they are. That, however, does not conclude 
the matter. I have to ask myself what 
women, according to the customs and man- 
ners of this country, “ought not to be com- 
pelled to appear in public,” and if so whether 
the plaintiff has satished me that she is one 
of them. The matter stands thus : I am 
entitled to take judicial notice of the fact 
that among the Muslims and some other 
communities a considerable number of 
women observe purdah, some less strictly 
than others : but also that women of the 
plaintiff’s community — she is a Kutchi 
Memon — often do attend Court (veiled) and 
give evidence. It is common ground that the 
plaintiff here does observe purdah, but it is 
disputed how strictly she does so. Her hus- 
band, who has made the only affidavit in 
support of the summons, deposed that she 
has never appeared in public.” That can- 
not be literally true. Strictly construed, it 
means that she has never, since the day of 
her birth, left the place of her birth. Of 
course, that cannot be what the deponent 
intends to convey. What. I think, he means 
is that she has never exposed herself to the 

1. (’29) 16 A. I. E. 1929 Cal. 528 : 66 Cal, 865 ; 
121 I. C, 636, BUasroy Serowgee. In re. 

2. (’42) 29 A. I. B. 1942 Cal. 143 ; I. L. R. (1941) 

2 Cal, 155 : 199 I.C. 150, Eissen Lai v, Purshot- 
tam Das. 
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public gaze, that if and when necessity 
compelled her to go out into the public 
street, she has always gone as completely 
covered as the circumstances reasonably 
permitted, and that she did not, without 
necessity, go in public places. As against 
that, it is not disputed that she attended 
this Court on one occasion, when the plaint 
was sworn, and she attended two different 
offices in this Court, that of the Interpreter 
and that of the Officer before whom she 
swore her plaint. It has been pointed out 
by Mr. Somjee that Edgley J. considered a 
very similar point in the case to which I 
have just referred, and what is more, in the 
two earher Calcutta cases similar facts have 
been considered. For example, in the earliest 
of them, 26 cal. 6517^3 Trevelyan J. said 

(p. 65lw) : 

. .1 should be exceedingly careful before I 
forced into the public gaze a woman who may 
have gone outside the purdah either by way of 
experiment or otherwise. Many a woman may 
desire to taste the sweets of unsecluded life and 
have gone out of the purdah, and may desire to 
go back. Because a woman may once or twice 
have gone outside the purdah is the Court to keen 
her outside?” ^ 

The mere fact that the plaintiff has attended 
this Court, possibly by mistake as to what she 
ought to do— but I do not feel at all con- 
vinced of that — cannot, in itself, compel me 
to refuse her the relief which she now seeks. 
The question, however, remains, whether on 
this evidence, and in the face of s. 132 , I 
am necessarily bound to make an order for 
her examination either de bene esse or on 
commission merely on the ground that she 
is a strict observer of purdah. Such an 
order has been made on that ground by 
this Court in one case which has not been 
reported but the record of which has been 
produced to me, and Mr. Somjee tells me 
that he is informed by his professional 
clients, the solicitors concerned, that it was 
contested; but I do not know what the facts 
on that occasion were. It is, as I say, emi- 
nently desirable, if at all possible, that the 
learned Judge who tries the case should 
hear this lady. Even if it is not possible to 
observe the lady’s countenance while she 
gives her evidence, he will at least have 
some opiwrtunity of observing her demean- 
our for himself, as for example, noting the 
hesitancy or lack of hesitancy with which 
she answers the questions put to her. Should 
I by refusing to make an order for her exa- 
mination on commission be compelling her 
to appear in public ? The answer is. I think 

"mS Chunder.®®'”’ Mohiney— ’ 



842 Bo 


11 



Abduij Karim v. Rahimabai 


A. 1. R* 


“No.” Nothing that I say now is to prejudice 
in any way any application she may choose 
to make to the trial Judge to examine her 
himself at her own place of residence, or, if 
he is not willing to do that, in his private 
Chamber. The question does not seem to 
have been before considered whether the 
expression “in Court” in s. 132 means “in 
the Court room” i. e., the room in the Court 
building where the Court sits in public, or 
whether it includes any part of the Court 
building. In this connection Mr. Somjee 
pertinently referred me to S. 133, which 
provides for the exemption of persons of 
exalted rank from personal appearance in 
Court, in which, I suppose, undoubtedly the 
words “in Court” mean “in the Court build- 
ing.” If a person is exempted on the ground 
of rank from attending in Court, I could 
not, I presume, compel him to appear in 
my private Chamber, but I do not wish to 
express any positive opinion on that point. 
However that may be, I do not think (apart 
from the authorities) that a woman who is 
conveyed to the Court building in some 
suitably curtained vehicle and then escorted 
to a private room in that building, suitably 
and completely veiled in a burkah or some 
other garment, and is examined in a private 
room, could be said to be making, "a per- 
sonal appearance in Court.” Literally, she 
would not be doing so if she were conveyed 
suitably veiled into the Court room. Grant- 
ed, however, that on a true construction of 
the section she would be doing so, I see no 
reason to extend that construction still fur. 
ther, and apply it to an examination of a 
veiled woman in the privacy of a Judge's 
Chamber. There she will be, even to the 
Judge not an observable form, but only an 
observable voice. It is also open to doubt 
whether a private room where the Judge 
can hear her evidence is "Court” at all. 
But even if it is, and if, contrary to my own 
belief, it would really offend the plaintiff's 
ideas of modesty to attend in that room, it 
will still be open to the plaintiff, if she can, 
to persuade the learned trial Judge to pro- 
ceed to her place of residence to take her 
evidence. The further point which requires 
to be noticed is that in many, though not 
all, of the cases to which I have been re- 
ferred, the person it was desired to exempt 
from personal appearance on the ground 
that she could not be compelled to come to 
Court was not a party but a mere witness. 
A witness, in the ordinary course, is com- 
pelled to come to Court because a witness 
summons is served on him or her and he or 


she can be sent to jail if he or she does not 
obey the summons; but no such summons 
will be issued on the plaintiff if she cannot 
get the Judge to examine her privately, 
either in her own place of residence, or in 
the Judge’s private Chamber. Nothing will 
compel her to give evidence at all. At most, 
she will lose her case, but if she chooses to 
lose her case rather than to have the Judge 
hear her voice, that is her affair. No com- 
pulsion is put on her at all. 

To sum up, then, assuming — about which 
I am far from satisfied — that the plaintiff 
is a person who observes purdah so strictly 
that she would regard it as a violation of 
purdah to appear in a public Court even 
completely veiled in a burkah, still she can 
give her evidence to the learned trial Judge 
either in his Chamber or at her residence, 
if he is prepared to go there. If she is not 
a person who observes purdah so strictly 
as that, then I think she is not, within the 
meaning of S. 132, “a woman who ought not 
to be compelled to api)ear in public,” as- 
suming that she can be said to appear in 
public at all if she merely goes into a public 
place completely shrouded from the public 
gaze. The order, therefore, I propose to 
make is this : The plaintiff to be at liberty 
to take an order for her examination de bene 
esse under o. 18. R. 16, if she so desires at 
any time within the next three weeks on 
the terms that her deposition, if she is alive 
at the hearing, be not read on behalf of the 
plaintiff without the leave of the learned 
trial Judge. If the plaintiff does not take 
up that order, then no order except that the 
cost of this application be reserved to the 
learned trial Judge. Counsel certified. 
Liberty reserved to the plaintiff to make 
any application to the learned trial Judge 
she may desire for her examination pri- 
vately by him either in his Chamber or at 


her residence or 

b.s./d.h. 


otherwise. 

Order accordingly* 


Plaintiff 


[Case No. 74*] 

A. I. R. (33) 1946 Bombay 842 

Chagla J. 

Abdul Karim Adenwalla — 

V. 

Rahimabai and others — Defendants* 
0. C. J. Suit No. 1665 of 1942. Decided on 
28th June 1945. 

(a) Muhammadan law — Wakl-alal-aulad— 
Nature and essentials of. 

A wakf-alal*aulad is a method whereby a Mussal- 
man can make provision for the maintenanoe and 
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support of his family and descendants. Under 
ordinary law such a trust would be bad as oSend- 
ing against the law of perpetuity. But there is an 
exception in the case of Mussalmans which is to 
be found in the Mussalman Wakf Validating Act, 
1913. Under that Act, a Mussalman can tie up 
his property in perpetuity for the maintenance and 
support of his family, children and descendants 
provided he makes a provision that the ultimate 
benefit goes to a charitable object recognised by 
the Muhammadan law as charitable and the cha- 
ritable purpose is of a permanent nature. It is open 
to him to postpone benefit being conferred upon 
charity till the extinction of all his family and 
descendants. [P 344 C 1, 2] 

(b) Muhammadan law — Wakf-alal-aulad — 
Deed of — Construction — Objects not charitable 
—Whole of trust property not given to charity 
as ultimate bequest — Provisions of Mussalman 
Wakf Validating Act (1913) not satisfied — 
Wakf held invalid. 

In a wakf deed, a Muhammadan settlor directed 
that a portion of the income of the trust property 
should be spent for the following purposes which 
he considered as charitable according to Muhamma- 
dan law : (1) The marriage expenses of persons 
mentioned by him; (2) A sum of Ks. 200 to be 
paid every year each to not more than three per- 
sons belonging to the family of the settlor who 
might be poor and in need of money; (3) a sum of 
Ks. 300 to be spent amongst Sayyeds and Fakirs 
every year in the month of Kamzan; (4) a sum of 
Ks. 1000 to Ks. 1200 for feasting Cutchi Memons of 
his community on the day of the anniversary of 
his death: 


Held (i) that objects (1), (3) and (4) were not 
charitable according to Muhammadan law. 

[P 344 C 2; P 345 C 1] 
(ii) though object (2) was charitable according to 
Muhammadan law, it was necessary to consider 
whether the charity selected by the settlor which 
was ultimately to be benefited was or was not of a 
permanent nature. It was not possible to say with 
any certainty that there would be any members 
of the family of the settlor in existence when the 
descendants of the settlor became extinct; and 
even if such persons existed, whether they would 
be poor and necessarily in need of money. 

344 G 2; P 345 C 1] 
(m) it was impossible to infer any general or 
dominant charitable intention on the part of the 
settlor in making the provisions under the deed. 


X [F 346 C 1] 

(iv) as the net income of the trust property was 
about Ks. 16,000 and the alleged charitable pro- 
visions would hardly exhaust a very small propor- 
tion of the income, the whole of the trust property 
was not given to charity as ultimate bequest and 
accordingly the important provision of the Mussal- 
m^ Wakf Validating Act, 1913, was not satisfied 
and the wakf deed was, therefore, not valid and 

[P 345 C 2] 

(c) Muhammadanlaw— Wakf— Reservation oi 

income in the income of trust property tc 
settlor for his life for his absolute use and 
after his death for absolute use of his family— 
Wakf not within Wakf Validating Act, 1913 
and is void as offending against rule of nerne- 
tuity. ^ ^ 


A reservation of a life interest in the income of 
a trust property is a very different thing from 
securing to himself for his own maintenance and 
support the income of the trust property. The 


difference in law between these two provisions is 
clear and of considerable importance. If what the 
creator of the trust reserves to himself is for his 
own maintenance, that is not transferable as pro- 
perty under the Transfer of Property Act, nor 
attachable under the provisions of the Civil Proce- 
dure Code. Whereas if he had reserved for himself 
a life interest, that provision would not attract to 
itself the provisions of S. 6, T. P. Act, or of S. 60, 
CivU P. C. [p 345 C 2] 

The Mussalman Wakf Validating Act, 1913, 
protects such wakis where the settlor creates the 
trust for the support and maintenance of himself 
or of his family, children and descendants. Where 
the provision in a wakf- deed amounts to the 
reservation of the income of the trust property to 
the settlor himself for his life for his absolute use 
and after his death, to the absolute use of his 
family, children and descendants, and not for 
their support and maintenance, the wakf is not 
within the ambit of the above Act and is void and 
inoperative as offending against the rule of perpe- 
tuity. [P 345 C 2; P 346 C IJ 

(d) Muhammadan law — Wakf— Gift to charity 
in prcBsenti with direction not to spend on it 
during settlor’s lifetime— Gift is valid if object 
is recognised as charitable. 

There is nothing in Muhammadan law to prevent 
a Mussalman from creating a trust whereby he 
provides that after his death the trustees should 
spend a certain proportion of the income of the 
property on certain specified charitable objects. 
Such a provision would not amount to a provision 
for his descendants|with an ultimate gift to:charity. 
It is really a gift to charity in prcesenti through 
the medium of a trust. Of course the charitable 
objects must be such as are recognised as good 
under the Muhammadan law. [P 346 C 1] 


V. F, Taraporewalla and M. P, Laud 

— for Plaintiff, 

A, A. Peerbhoy and N. Zaei ; M. M. Sheikh 
and Sir Jamshedji Kanga; and J, R. Virna- 
dalal and C, K. Daphtary, Advocate-General 
— for Defendants Nos. 1, 2, 3, 8; 4, 5, 7; and 
9 respectively. 


Judgment. — The plaintiff haa filed the 
suit for a declaration that the deed of wakf 
executed by Mahomed Moosa Adenwalla on 
16th October 1928, ia void and inoperative 
and that defendants 1, 2 and 3, who are the 
present trustees under that deed, hold the 
properties, the subject-matter of the trust 
as trustees for the heirs of the deceased 
other than Fatmabai and Ebrahim Haji 
Ahmed Moosa. The wakf which was execu- 
ted by Haji Ahmed Moosa purports to be 
wakf-alal-aulad, and what I have to deter- 
mine is whether it is a good wakf within the 
meaning'of the Mussalman Wakf Validating 
Act of 1913. The settlor recites his desire of 
making a wakf-alal-aulad in respect of his 
two ii^ovable properties in order to pro- 
vide himself and his children in the manner 
provided in the trust deed. He declares that 
he would be the first mutawalli or trustee 
under the deed and then he gives directions 
as to how the rents and profits of the two 
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properties are to be distributed. He directs exception is to be found in the Mussalmanl 


the trustees first to pay the outgoings and 
then to pay the net balance of the income 
of the two properties to the settlor during 
his life for his absolute use; and then he 
directs that the trustee or mutawalli who is 
to come after him should, after his death, 
set apart 25 per cent, of the gross rents of 
the trust properties to meet expenses of 
heavy repairs and utilise the balance of the 
income in the following manner: (l) one-third 
share for charitable purposes according to 
the Muhammadan law which are mentioned 
specifically in the clauses that follow; (2) 
one-eighth of the balance to his widow and 
one-half of the remaining balance to his son 
Abdul Karim Haji Ahmed and his descen- 
dants; (3) one-fourth of the balance to his 
daughter Rabiabai; and (4) the remaining 
one-fourth to his daughter Rahimabai and 
her descendants. 

The settlor further provides that if there 
be no descendants of any of his said children, 
the share of the income should be utilised 
for the same charitable objects which are 
subsequently mentioned in the deed and to 
which reference was made when he set apart 
one-third share of the balance of his income. 
Then in four clauses the settlor deals wuth 
what he considers to be charitable objects 
under the Muhammadan law for which the 
one-third share of the income has to be 
expended and for which purpose also the 
share of the income of any of the line of the 
descendants which might become extin- 
guished should also be utilised. These four 
objects are : firstly, the marriage expenses 
of the persons mentioned in that clause ; 
secondly, a sum of Rs. 200 to be paid every 
year each to not more than three persons 
belonging to the family of Moosaor Moosani, 
which was the family of the settlor, who 
might be poor and in need of money; thirdly, 
a sum of Rs. 800 to be spent amongst the 
Sayyeds and Fakirs every year in the 
month of Ramzan; and fourthly, a sum of 
Rs. 1000 to Rs. 1200 for feasting Cutchi 
Memons of his community on the day of 
his anniversary of his death. 

A wakf-alal-aulad is a method whereby 
a Mussalman can make provision for the 
maintenance and support of his family and 
descendants. Under ordinary law such a 
trust would be bad as offending against the 
law of perpetuity. It is not open to a person 
to tie up , his property in periietuity and give 
the income of it to his children and his 
descendants. But the law has made an ex- 
ception in the case of Mussalmans, and that 


Wakf Validating Act (4 [iv] of 1913). That 
Act makes it lawful for a Mussalman to 
create a wakf for the maintenance and 
support wholly or partially of his family, 
children or descendants, provided that the 
ultimate benefit is in^uch cases expressly or 
impliedly reserved for the poor or for any 
other purpose recognised by the Muham- 
madan law as a religious, pious or charit- 
able purpose of a permanent character. 
And S. 4 of that Act goes on to state that 
no such wakf shall be deemed to be invalid 
merely because the benefit reserved therein 
for the poor or other religious, pious or 
charitable purpose of a permanent nature is 
postponed until after the extinction of the 
family, children or descendants of the person 
creating the wakf. Therefore a Mussalman 
can tie up his property in perpetuity for the 
maintenance and support of his family, 
children or descendants provided he makes 
a provision that the ultimate benefit goes to 
a charitable object recognised by the Muham- 
madan law as charitable and the charitable 
purpose is of a permanent nature. It is 
open to him to postpone benefit being con- 
ferred upon charity till the extinction of all 
his family and his descendants. 

Now in the trust before me one thing is 
perfectly patent that the settlor wanted 
specific charities which he has mentioned in 
the four clauses in the trust to benefit in the 
event of the share of any line of his descen- 
dants or children becoming extinguished. It 
is clear that the first of these so-oalled 
charitable objects, the payment of marriage 
expenses, is not charity according to the 
Muhammadan law. Those payments have 
already been made by the trustees, and the 
question in that sense becomes academic. 
With regard to the second object, payment 
of Rs. 200 every year to a person belonging 
to the family ot the settlor who may be 
poor and in need of money, payment to 
poor relatives is really good charity under 
the Muhammadan law ; but as Mr. Tara- 
ix>rewalla has pointed out, when we are 
dealing with the Mussalman Wakf Validat- 
ing Act, we must consider a particular 
charity benefiting on the extinction of the 
family of the settlor and, therefore, it is 
necessary to consider whether the charity 
selected by the settlor which is ultimately to 
be benefited is or is not of a permanent 
nature. It is not possible to say with any 
certainty that there would be any members 
of the family of the settlor in existence 
when the descendants of the settlor became 




extinct ; and even if such persons were to be 
in existence, whether necessarily they would 
be poor and in need of money. The third 
object is the payment of Es. 300 every year 
to Sayyeds and Fakirs. It may be said that 
payment of money to Fakirs— not indeed 
professional beggars but treating that ex- 
pression to mean the “poor” would be a 

good charitable gift; but as far as the Say- 
yeds are concerned, I am not sure whether 
payment to Sayyeds is a good charitable 
gift according to the Muhammadan law. Say- 
yeds are members of the Prophet’s family ; 
and even assuming that that was a good 
charitable object, it would be impossible to 
ascertain after this period of time as to who 
were genuinely the members of the Prophet’s 
family and to benefit that particular class 
of people. Under the trust deed the obligation 
js cast upon the mutawalli to spend a sum 
of Bs. 300 upon both these objects, the Say- 
yeds and the Fakirs, and as one of the 
objects is clearly non.charitable, the whole 
provision is bad. As regards the fourth object, 
namely, spending about Es. looo to Es. 1200 
for feasting the Cutchi Memons every year 
on the anniversary of the death of the settlor 
I am clearly of opinion that that is not a good 
charitable object according to Muhammadan 
law. It should be noted that there is no 
suggestion that any prayers are to be said 
in this feast or any religious ceremony to be 
performed. All that the settlor says is that 
a feast is to be held where a certain amount 
nas to be spent every year. 

the settlor was anxious to bene- 
fit these particular charities and that is clear 
also from the fact that even before the ex. 
tmotion of his family or descendants he has 
provided that a portion of the income should 
be spent on these objects immediately after 
his dearth. It is impossible to infer that any 
general or dominant charitable intention is 
|shown by the settlor in making provision 
under this particular deed. The matter 
becomes even more clear when one remem. 
bers that the net income of the two pro. 
perties—the subjeot.matter of the trust— is 
about Bs. 16,000 a year and the charitable 
provision, assuming that they were all 
charitable, would hardly exhaust a verv 
small proportion of the income of these pro. 
parties. The part of the income set apart for 
being expended on these charitable objects 
after the death of the settlor is in itself suffi. 
went to defray all the expenses and, there, 
fore, in the event of the family and the 
descendants becoming extinct and the income 
becoming available for charity it would be 
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impossible to spend that income on the 

^ecific objects enumerated by the settlor. 

Therefore, in my opinion, the whole of the^ 

trust property is not given to charity as an 

ultimate bequest, and unless that is done, 

the most important provision of the Mussal-' 

man Wakf Validating Act of 1913 is not 
satisfied. 

The trust deed may also be looked at 
from another point of view. |It is open to a 
settlor when he belongs to the Hanafi sect 
o reserve for his own maintenance and 
support during his lifetime the income of 
the trust property. In this case what the 
settlor has done is that he has reserved for 
himself during his life for his absolute use 
the whole income of the trust property. The 
income is not reserved for his maintenance 
and support but for his absolute use. The 
Legislature advisedly did not permit a 
Hanafi Mussalman to reserve the income of 
the trust property during his life for his 
own benefit or for such use as he may put 
It to. It was only when he reserved that 
income for his maintenance and support 
that he was permitted to do so without 
offending against the provisions of the Act 
What the settlor has done in this deed is 
that he has reserved to himself a life- interest 
in the income of the trust property. Now a 
reservation of a life.interest in the income 
of a trust property is a very different thincr 
from securing to himself for his own maim 
tenance and support the income of the trust 
property. The difference in law between 
these two provisions is clear and of consider 
able importance. If what he had reserved 
to himself was for his own maintenance 
that would not be transferable as property 
under the Transfer of Property Act nor 
could it be attachable under the provisions 
of the Civil Procedure Code. Whereas if he 
had reserved for himself a life-interest, that 

provision would not attract to 
Itself the provisions of s. 6, T. P Ant atiA 
S^60, Civn p. C., with regard to nonZit. 
abihty and non.liability to attachment con 
toined in the provisions of the two sections 
What IS even more significant is that the 
trust deed nowhere indicates that the settlor 
IS making this povision for the maintenance 
and support of his famfiy, children or dicen 
dants. Now that again is important because 

it 13 only when the trust is for the mainten 
de^endirofto “^^Idren and 

fn it oom®s with. 

datw A Mussalman Wakf Vali. 

see, on 

the provisions of this trust deed, the tru^t k 
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.created not for the maintenance and support 
lof his family, children and descendants but 
lin order to give them income in the manner 
■specified in the trust deed for their absolute 
[use. Therefore, taking everything into con- 
sideration, in my opinion the wakf deed is 
,not a valid and proper wakf-alal-aulad to 
which the Act of 1913 applies, and as every 
iwakf created by a Mussalman which offends 
against the rules of perpetuity is bad unless 
it is protected by that Act, I must hold that 
this particular deed is void and inoperative. 

But there is one provision of the deed to 
which I must refer. As I have pointed out, 
the settlor provides in this deed that after 
his death the trustees should spend a certain 
proportion of the income of the property on 
certain charitable objects which he has speci- 
fied and to which I have referred. That 
particular provision in the deed would not 
amount to a provision for his descendants 
with an ultimate gift to charity. It is really 
a gift to charity in prcesenti through the 
medium of a trust. What the settlor says is 
'this : 

“1 make the gift to charity. I appoint trustees. 
I hand over the subject of the gift to trustees. But 

I make a stipulation with the trustees that they 
should not spend the money on charity so long as 

II am alive and give the income to me.** 

As far as I can see, there is nothing in 
Muhammadan law to prevent a Mussalman 
from creating a trust of that nature. Of 
course the charitable objects must be such as 
are recognised as good under Muhammadan 
law. I have already held that the provisions 
with regard to feasting the Cutchi Memons 
and the payment of Rs. SOO among the 
Sayyeds and the Fakira are not charitable 
objects as understood by the Muhammadan 
law. But as far as the provision with regard 
to the payment of Rs. 200 every year to not 
more than three pemons belonging to the 
family of the settlor who may be poor and 
in need of money is a perfectly good charit- 
able object. Therefore, there is no reason why 
the trustees should not carry out this parti- 
cular provision in the trust deed although 
the deed itself should be void as a wakf- 
alal-aulad and to the extent that it ties up 
property in perpetuity. I would, therefore, 
direct the trustees that they must set apart 
sufficient amount out of the sale proceeds of 
the trust properties if it be necessary to sell 
those properties as would fetch a sum of 
RS. 600 every year so as to carry out this 
particular charitable object. With regard to 
the rest of the trust estate, as I have held 
that the wakf is void, they are merely 
trustees for the heirs of the settlor and they 


must hand over the balance of the trust 
estate to these heirs. 

With regard to the heirs, all the heirs are 
before me except two who are Fatmabai and 
Ebrahim Haji Ahmed Moosa. There were 
three administration suits filed to administer 
the estate of the settlor and a consolidated 
consent decree was taken in these three suits 
and the consent decree which has been put 
in shows that as far as these two heirs are 
concerned, they have released all their right, 
title and interest in the estate of the settlor 
and also their interest under this wakf deed. 
Therefore neither Fatmabai nor Ebrahim 
Haji Ahmed Moosa has any interest in these 
trust properties. Parties want to take direc- 
tions from me with regard to the disposal 
of the trust properties and other matters 
and they want to do that after they have 
consulted the Advocate. General. I therefore 
stand this suit over for that purpose. Suit 
adjourned to 9th July 1945. Costs of all 
parties to come out of the trust estate. Costs 
of defendants 1, 2 and 3 and of the Advocate- 
General as between attorney and client. 

d.r./d.H. Order accordingly* 
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Itegistrar, Co-operative Societies^ Bom- 

hay-Poona — Defendants — Bespondents, 

First Appeal No. 306 of 1944, Decided on 9th 
August 1945, from decision of Civil Judge (Senior 
Division), Ratnagiri, in Special Suit No. 96 of 1943. 

Bombay Co-operative Societies Act (7 [VII] 
of 1925), S. 54 (before amendment of 1943) — 
Terms ‘dispute* and ‘servant* explained — Dis- 
covery of defalcation in accounts of society — 
Death of servant in charge of accounts — Sub- 
sequent resolution by society to refer matter 
to Registrar for action against servant*s legal 
representative — Registrar referring dispute 
under S. 54 to nominee — Section held not 
applicable: (’43) 30 A.I.R. 1943 Bom. 341, DisstfrU. 

Before there can be any reference under S. 54 
two conditions must be fulfilled. In the first 
instance there should be a dispute touching the 
business of the society and secondly such dispute 
must bo between the society or its committee and 
officer, agent, member or servant of the society. 

[P 347 C 2] 

The word * dispute * in S. 64, cannot be 
altogether divorced from the connotation of a 
claim or demand or a question at issue, and it 
cannot be said to be the same thing as a cause of 
action or the more incurring of a liability. 

[P 348 C 2] 

During the audit of a co-operative bank in 1942 
defalcation of certain amount was discovered but 
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before the audit was complete the clerk in charge 
of the acoounte of the bank died on 18th May 
1942. On 28th August 1942 the society of the 
bank passed a resolution that the question of the 
recovery of the defalcated amount should be 
referred to the Registrar and steps against the legal 
representatives of the clerk taken. The Registrar 
acting under S. 54 appointed a nominee and the 
dispute was registered before the nominee: 

Held that before the passing of the resolution 
there was nothing which amounted to a ‘dispute* 
within the meaning of S. 54, that the dispute 
arose on the date of the resolution when the society 
intended to take action in the matter of defal- 
cation ; but it was not between the society and its 
servant as the term ‘servant* did not include a 
past servant. The dispute was between the society 
and the legal representatives of the deceased. The 
legal representatives could not be held to be 
covered by the term ‘ servant ’ and a dispute 
between the society and the legal representatives 
of a deceased servant of the society could not be 
refemd under S. 54 to the Registrar: (’43) 30 

loaft Dissent.; (’36) 23 A.I.R, 

1936 Mad. 81, Rel. on. [P 349 C 1; P 350 C 1, 2J 

G. n. Madbhavi and P. V. Vase 

o rr n X ^ Appellant. 

b. G.Patwardhan.Govt. Pleader; E.N. Dharap 

and V. S. Desaz; and V. U. Bapat—iot Res- 
pondents 1; 3; 4 and 5 respectively. 


Eegistrar, Belgaum, purporting to act under 
S. 54, Bombay Co-operative Societies Act, 
1925, appointed defendant 2 as his nominee, 
and the dispute was registered before the 
said nominee as case No. 9 of 1942, the 
parties being the Chairman, Deogad Urban 
Co-operative Bank, Limited, on the one 
hand and the plaintiff and defendants 4 and 
5 on the other. Certain properties were 
attached on I6th September 1942 , as belong- 
ing to the deceased by the nominee purporting 
to act under s. 55 of the Act. This suit was 
filed on 9th August 1943, while the proceed- 
ings before the Assistant Eegistrar’s nomi- 
nee were still going on. The suit was resisted 
by defendants 1 and 3 on the ground, inter 
alia, that the Court had no jurisdiction to 
entertain it. Certain issues were raised 

among which three have been tried as preli-’ 
minary issues, viz. : 

jurisdiction to try the suit ? 
(2) Whether the plaintiff proves that the arbitra- 

filed ? and 

t ] attachment of the property is bad 


plaintiff-appellant brought 
this suit for a declaration that defendants 
1 to 3 had no right to proceed with the 
arbitration case No. 9 of 1942 and that the 
attachinent levied against the property men- 
tioned in the plaint was illegal and void, 
for a j^rmanent injunction restraining the 
said defendants from proceeding with the 
^se, and for damages amounting to Rs. looo. 
JLhe rnaterial facts are these. One Eajaram 
Uovmd Joshi was a clerk in the service of 
defe^ant 3, the Deogad Urban Co-opera. 
tive Bank, Limited, having been appointed 
as such on 27th July 1936. He became a 
member of the bank in October, 1937. and on 
18th septem^r 1941. he passed an indemnity 
bond furmsbng security against misappro- 
priation. In 1942 the accounts of the bank 
were audited, and it appears that the 
auditors discovered that between January 
1939 and March 1942 there had been defalca- 
hon to the extent of Rs. 16,008.12.0, and as 
Kajaram was in charge of the accounts of 
the bank, he was believed to have embezzled 
the money. Eajaram, however, died on 
18th May 1^2, before the audit had been 
cornpleted. On 28 th August 1942 , the society 
Of the bank passed a resolution that the 

question of the recovery of the amount 

defalcated should be referred to the Eegistrar 
and steps taken against the legal repre- 
sentatives of Eajaram, viz., the plaintiff- 
appellant, his uncle, defendant 4 , his cousin 
and defendant 5, his widow. The Assistant 


The findings on all these issues are in the 
negative, with the result that the suit has 
been dismissed. The plaintiff has now ap- 
paled. The main argument advanced on his 
behalf is that this was not a dispute which 
could have been referred to the Registrar 
for decision under the provisions of s. 64 , 
Bombay Co-operative Societies Act, and 
that, therefore, the plaintiff was entitled to 
get the declaration and the injunction as 
well as the damages sought by him. The 
first part of s. 54, Bombay Co-operative 
Societies Act (Bom. Act 7 [vii] of 1925) reads 
thus: 

“If any dispute touching the business of a society 
arises between members or past members of the 
society or persons claiming through a member or 
past member or between members or past members 
or persons so claiming and any officer, agent, or 
servant of the society, past or present, or between 
the society or its committee, and any officer, agent, 
member or servant of the society, past or present, 
it shall be referred to the Registrar for decision by 
himself or his nominee, or if either of the parties 
so desires, to arbitration of three arbitrators who 
shall be the Registrar or his nominee and two per- 
sons of whom one shall be nominated by each of 
the parties concerned.’* 

Before there cotdd have been any reference 
under the said section in this case it was ne- 
cessary that two conditions should have 
been fulfilled. It was necessary, in the first! 
instance that there should have been a dis- 
pute touching the business of the society, 
and, secondly, such dispute had to be be- 
tween the society or its committee and any 
officer, agent, member or servant of the 
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society. It is to be observed that when the 
society passed a resolution to the effect that 
the question of recovery of the amount de- 
falcated should be referred to the Registrar, 
i. e., on 28th August 1942, Rajaram who was 
alleged to have committed the defalcation 
had already died, and the bank ultimately, 
in accordance with the said resolution, had 
to proceed against his legal representatives, 
viz., the plaintiff and defendants 4 and 5. 

The first question that arises, therefore, 
is whether it can be said that there was any 
dispute touching the business of the bank. 
As to the meaning to be attached to the ex- 
pression “dispute,” Mr. Dharap on behalf of 
the bank has argued at great length before 
us that it must be interpreted to mean noth- 
ing more than a cause of action, such as 
would entitle the bank to bring a suit even 
after the death of the person who had com- 
mitted the defalcation against his legal re- 
presentatives. He has contended that the 
word “dispute” cannot be taken to mean all 
disputes whatsoever touching the business of 
the society, for instance, a dispute between 
two directors of the society or a director 
and an officer of the society as to any trans- 
action in which the society has taken part 
or intends to take part. According to him a 
dispute must be said to arise as soon as any 
legal liability has been incurred whereupon 
a claim can be made, and it is not neces- 
sary that the parties in question should have 
any actual disagreement regarding any 
matter. He has further contended that the 
provisions regarding arbitration in the 
Bombay Co-operative Societies Act are in- 
tended to give the special Court constituted 
under the Act jurisdiction to try matters 
which would otherwise have gone to an 
ordinary Court of law, and that, therefore, 
the word “dispute” should not be construed 
to mean anything more than what would 
enable any of the parties mentioned in S.54 
to bring a suit in a Court of law if these 
provisions were absent. His argument, there- 
fore, is that just as in such a case the exis- 
tence of a cause of action would suffice for 
the filing of a suit, nothing more should be 
deemed to be required before a reference 
under s. 64 can be made to the Registrar. 
It seems to us, however, that it would be 
attaching an unusual meaning to the word 
“dispute” if this view is to be accepted, viz., 
that “dispute” means nothing more than the 
occurrence of a liability or the existence of 
a cause of action. It may be conceded that 
every kind of dispute is not intended under 
this section to be referred to for decision by 


the Registrar or by his nominee or by 
arbitration otherwise. In ordinary connota- 
tion the word “dispute” implies some kind 
of disagreement between the parties con- 
cerned; and there can be little doubt that 
some reference to a legal claim or liability 
is intended by the use of the said word. It 
is, however, difficult to hold, as Mr. Dharap 
has asked us in effect to hold, that as soon 
as an act of misfeasance, for instance, has 
been committed, or as soon as some legal 
liability has been incurred, it can be said 
that there has been a dispute touching the 
business of the society within the meaning 
of s. 54, In para. 2 of the said section it is 
stated that “a dispute includes claims by a 
society for debts or demands due to it from 
a member,” etc., “whether such debts or de- 
mands be admitted or not.” Mr. Dharap 
has contended that the last words of thig 
paragraph show that even if a claim or de- 
mand be admitted, it would be a case of a 
dispute. But this paragraph may have b^n 
inserted to make it clear that what might 
not otherwise have been regarded as a dis- 
pute is, for the purposes of this section, to 
be regarded as such. In any case, this para- 
graph speaks distinctly of claims or de- 
mands and not merely of the incurring of a 
liability. The proviso to S. 64, again refers 
to “the question at issue between a society 
and a claimant, or between different claim- 
ants.” We are of opinion that the word 
“dispute” cannot be altogether divorced 
from the connotation of a claim or demand 
or a question at issue, and that it cannot be 
said to be the same thing as a cause of ac- 
tion or the mere incurring of a liability. 

The next question that arises in this case 
is : When can it be said that a dispute arose 
which was referred under s. 64 to the Regis- 
trar ? Mr. Madbhavi on behalf of the plain- 
tiff has contended that it was only when the 
society passed its resolution on 28th August 
1942 that a dispute can be said to have 
arisen. Mr. Dharap, on the other hand, has 
argued that the dispute arose as soon as the 
defalcation took place, as such defalcation 
provided a cause of action on which a suit 
could have been filed. Under s. 54 of the Act 
the dispute has to be referred to "the Regis- 
trar for decision by himself or his nominee 
or if either of the parties so desires, to arbi- 
tration of three arbitrators." The section 
does not state who makes such a reference. 
In the present case it seems that the society 
of the bank, after the passing of the resolu- 
tion on 23th August 1942, approached the 
Assistant Registrar, Belgaum, for action 
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under s. 54. It does not seem to us possible 
to hold that the dispute which was referred 
to the Assistant Eegistrar arose at any time 
earlier than the resolution of the society. It 
cannot be said that before that resolution 
was passed, the society intended to take any 
action in the matter of the defalcation. The 
society must have received the report of the 
auditors before they passed the resolution. 
Even that report must have been after the 
death of Eajaram, because Eajaram is said 
to have died while the audit was still going 
on. As we have been unable to accept the 
contention of Mr. Dharap as to the meaning 
to be put on the word “dispute,” we must 
hold that it could not have arisen earlier 
than the date of the resolution, viz., 28th 
August 1942. 


That being so, it becomes necessary to see 
whether at that date the dispute was be- 
tween the society or the bank and any 
officer, agent, member or a servant of the 
society. Eajaram had already died. The 
lower Court seems to have taken the view 
that the word “servant” implies not only a 
present servant but a past servant also. It 
has relied on a decision in 45 Bom. L. R. 676^ 
in support of this conclusion. In that case 
the G. I. P. Eailway Employees Co-opera- 
tive Bank sued one Bhikaji, an employee 
of the bank, under s. 33, Arbitration Act, 
1940. Prior to the filing of the suit there had 
been proceedings under s. 54 , Bombay Co- 
operative Societies Act, Bhikaji himself 
having applied to have his dispute referred 
to arbitration. In the course of the argu- 
ment it was contended on behalf of the 
bank that under s. 54. Bombay Co-opera- 
tive Societies Act, the dispute could not 
have been referred to arbitration under the 
said Act as Bhikaji had not been in the ser- 
vice of the bank at the time when the dis- 
pute had been referred to arbitration. This 
contention was negatived on the ground 
that Bhikaji had applied to have his dispute 
referred to arbitrators at a time when he 
was still in the service of the bank. Havine 
arrived at this conclusion, Chagla J. pro- 
ceeded to remark (page 682 ) : 

+ 1 . is, if he were not 

then m the service of the bank) I am not prepared 

to accept the contention sought to be plLld 

Mr. Daphtary (counsel for the bank) on thU parti^ 

cular clause of S. 54 of the Act. . . . The gel'nn' 

does not provide that at the time of the iniUat on 

of the arbitration proceedings the party other than 

the society must be in its em ployment. The cnrl- 

1 . (’43) 30 A. I. R. 1943 Bom. 341 : I.L R f igdip 
Bom. 320 : 209 I. C. 413 : 45 Bom. L R 67? 

Employees Co-operative Bank’ 
Xjtd. V, Bhikhaji Merwanji, * 


ous result that would follow, if I were to accept 
Mr. Daphtary’s contention, would be that a ser- 
vant would be entitled to agitate his claim before 
the arbitrators before his dismissal with regard to 
any grievance that he may have relating to the 
contract of service, but as soon as he was dismis- 
sed he would no longer have the right to resort to 
the summary proceedings provided by S. 54, Bom- 
bay Co-operative Societies Act.” 

As against this argument, Mr. Madbbavi 
has referred to the case in a.i.r. 1936 Mad. 81^ 
where King J. sitting singly, in a case 

arising under the Madras Co-operative Socie- 
ties Act, held that the expression “officers” 
in s. 51 of the said Act, which is worded in 
almost the same terms as sec. 54 , Bombay 
Co-operative Societies Act, could not mean 
officers past and present. The two clauses 
of s. 51 referred to were els. (b) and (c). 
Clause (b) referred to a dispute between a 
member, past member or person claiming 
through a member, past member or a de- 
ceased member and the society; and cl. (e) 
related to disputes between the society and 
its committee and any officer, agent or ser- 
vant of the society. King J. remarked that 
pj’itna facie he would have been inclined 
to hold that cL (c) would apply to the case 
where the dispute was between a co-opera- 
tive bank and its directors, five of whom 
were no longer directors of the bank, but 
that on a reference to two other sections, 
viz., Ss. 51 and 49 (corresponding respec- 
tively to Ss. 54 and 50A, Bombay Co-opera- 
tive Societies Act), he could not take this 
view. After referring to the material parts 

of the two last mentioned sections, he ob- 
served (page 82) : 

“When we find these two instances of particular 
reference being made in the Act itself to past offi- 
cers and past members it seems to me that if this 
cl. (c) was intended to apply to a dispute of this 
kind between the society and its past officers spe- 
cific mention would have been made to past officers 
in this clause also. In the absence of such specific 
reference, that clause cannot, I think, apply to the 
present dispute.” ^ j 


DUO line ui reasoning adopted 
in the Madras case appears to us to be pre- 
lerable to that adopted by Chagla J. It is 
also to be observed that the opinion of 
Chagla J. on the point under consideration 
was ooiie?-, as it was not necessary for him 
to hold that the word “servant” included 
m its connotation past servant. It does not 

S' 'S " 

ferred to in the arguments that were ad- 

eupfi fn ih there any refer- 

pn ri V * ’«'ording of s. 50a or of the 

— — ^ part of s. 5i in his judgment where 

\ 81 : 159 I. C. 578, 

^arayana Ayyar v. Co-operative Urban Bank, 
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“members or past members’* and “a mem- 
ber or past member” have been specifically 
referred to. We, therefore, do not think 
that the Legislature in using the words 

servant of the society** intended to include 
past servant in the connotation of that ex- 
pression. In 1943 by an amending Act it was 
provided that the words “past or present’* 
should be inserted between the words “ser- 
vant of the society” and “or between the 
society.** It seems to us that the object of 
this amendment was to fill up a lacuna 
which existed in the original section. That 
being our view, it cannot be said that at 
the date of the suit there was any dispute 
between the society and any servant of the 
society, even if it be possible for a dispute 
to exist between a party who is alive and a 
■dead person. The dispute in this case was 
Ireally between the society and the three 
jpersons who have been proceeded against 
las the legal representatives of the deceased 
jRajaram, and it seems to us clear that such 
'legal representatives cannot be held to be 
covered by the expression “servant.” The 
learned Government Pleader, however, has 
relied on 28 Bom.L.R. 598^ and has contended 
that the word “servant” must be regarded as 
including the legal representatives of the 
servant as well. That was a case in which 
there had been arbitration under the old 
(Central) Act 2 [ii] of 1912, R. 28 of the 
Rules framed under which provided inter 
alia that any dispute touching the business 
of a Co-operative Society between persons 
claiming through a member and the com- 
mittee should be referred to the Registrar. 
Proceedings were taken against the sons of 
a deceased debtor of a Co-operative Society 
who had been a member and his two sure- 
ties as well as one Bharmakka, who was 
described as one of the legal representa- 
tives of the principal debtor. Macleod C. J. 
remarked (page GOO) : 

“Once it is conceded that where a dispute lies 
between a co-operative society and a member who 
is dead, proceedings can be continued or entertained 
between the society and the legal representatives of 
the deceased debtor, the arbitrators would be com- 
petent to decide who were the legal representatives 
of the deceased debtor and would have jurisdic- 
tion to decide that question.** 

Section 64 with which we have to deal is 
not in the same terms as R. 23 of the old 
Co-operative Societies Act, and in this case it 
is not conceded by the plaintiff that proceed- 
ings can be continued or entertained by the 
society against the legal representative of the 
deceased. It seems to us. therefore, that the 

3 .“( ’ 26) 13 A.iTR. 1926 Bom. 352 : [To. 860 ; 

28 Bom. L. R. 698, Bharmakka v. Mallappa. 


case in 28 Bom. L. R. 598^ cannot be regard- 
ed as any authority for the purposes of the 
present suit, and we must hold that underl 
the present Act a dispute between the Society 
and the legal representatives of a deceased 
servant of the Society cannot be referred 
under S. 54 of the Act to the Registrar. In 
the result, therefore, the appeal must be al- 
lowed and the order of the lower Court set 
aside, and the suit will be sent down to the 
trial Court for determination of the issues 
not decided and decision according to law. 
The plaintiff-apx}ellant will get his costs in 
this Court. Costs so far incurred in the 
lower Court will be costs in the cause. 

d.r./d.h. Appeal allowed, 

[Case No, 76.] 
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KaNIA Ag. C. J. AND ChAGLA J. 

Z>. M. Vakil ayid others — Assessees 

V. 

Commissioner of Income-tax, 

Income-tax Reference No. 1 of 1945, Decided 
on 17th September 1945, made by Income-tax Ap- 
pellate Tribunal. 

(a) Income-tax Act (1922), Ss. 3, 4, 2 (15), 

6 and 9 — Expression “income from property** 
in S. 9, meaning of — Beneficiaries occupying 
house property and not permitted by will to 
let it out — Trustees are liable to pay tax on 
annual rental value oi property. 

Sub-S9. (1) and (2) of S. 9 when read together 
make it clear that "income from property** is an 
artificially defined income and the liability arises 
from the fact that the assessee is the owner of the 
property. This liability to tax does not depend on 
the power of the owner to let the property nor on 
the capacity of the owner to receive the bona fide 
annual value of the property. The law has laid 
down an artificial rule by which the amount is to 
bo considered the income of the assessee from im- 
movable property and has provided that he should 
be taxed on that footing. By reason of the fact 
that the property is not let out the assessee can- 
not escape taxation. [P 352 C 1] 

Where, therefore, under the terms of a will the 
beneficiaries were to occupy certain house property 
the trustees were held liable to pay Inoome-tax on 
the basis of the annual letting value of the pro- 
perty and the fact that by the terms of the will 
the property could not be let out did not make any 
difference : 1892 A. G. 150 and (*33) 20 A. I. B. 
1933 P. C. 145, Disting,] I.L.R. (1937) 2 Cal. 192, 
Rel. on. [P 352 C 1) 

(b) Income-tax Act (1922), S. 41 — Rate of 
taxation. 

If in making a settlement the settlor does not 
define clearly the specific and individual shares of 
the beneficiaries the assessment must be at the 
maximum rate. [P 353 C 1] 

T, P. Pafkfit — lor Assessees. 

M. C, Setalvad — for Commls^oner of Income- 
tax. 
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Kania Ag. C. J. — This is a referencse 
made under s. 66 (l), Income-tax Act, by 
the Income-tax Appellate Tribunal. The 
material facts, as found in the statement of 
the case, are these. The late Bai Bhicaiji 
Dhunjibhoy appointed her husband and her 
son and three daughters as the trustees under 
her last will and testament, dated 28th 
January 1937. By el. 5 of that will it was 
provided as follows : 

“After deducting my death-bed and medical ex- 
penses and after payment of my debts, during the 
lifetime of my husband Dhunjibhoy Motabhoy 
Vakil, my trustees shall pay out of the net income 
of my movable and immovable properties such 
amounts as may be sufficient for the maintenance 
of my husband Dhunjibhoy Motabhoy Vakil, my 
daughter Motibai and my son Motabhoy Dhunji- 
bhoy Vakil and the balance shall be accumulated 
and invested in Government Securities. During 
the lifetime of my husband Dhunjibhoy Motabhal 
Vakil my said husband, my daughter Motibai and 
my son Motabhoy shall have the right to use and 
occupy free of rent such portions of my immovable 
property at Warden Road as are now occupied by 
me and the other members of the family. Besides 
these three such of my children and grandchildren 
as may be invited shall alone have the right to 
reside and besides them none others shall be al- 
lowed to reside.’* 

In pursuance of that provision, the par- 
ties named in the clause occupied the War- 
den Road property for the assessment year 
1942-43. The trustees were sought to be 
assessed imder the head of “income from 
property’* in respect of this Warden Road 
bungalow. It was contended on their behalf 
that the trustees cannot be said to have real- 
ized any income whatsoever from the pro- 
perty in question which could be computed 
under s. 9, and, therefore, they were not 
liable to pay any income-tax in respect of 
this Warden Road property. The Income- 
tax Officer rejected that contention of the 
trustees but on appeal they succeeded before 
the Assistant Commissioner of Income-tax. 
The taxing authorities took the matter up 
to the Income-tax Appellate Tribunal and 
the Tribimal restored the order of the 
Income-tax Officer. The present reference 
is made at the instance of the trustees. The 
question submitted for the Court’s considera- 
tion is in these terms: 

“Whether upon the facts found by the Tribunal 
the annual value of the property on Warden Road* 
Bombay, has been rightly included in the assess! 
ment under S. 9, Income-tax Act ?** 

On behalf of the trustees it was argued be- 
fore us that the Income-tax Act was enacted 
with the object of taxing income. In the 
present case the trustees cannot by virtue 
of the express provision of cl. 5 of the will 
let these premises to any one and are obliged 


to give the bungalow for occupation to the 
persons named in the clause free of rent. 
It was therefore contended that there being 
no income, ss. 3 and 4, Income-tax Act, 
could not be relied upon to tax the annual 
letting value of this bungalow, as was 
sought to be done by the taxing authorities. 
It was argued that under s, 41, Income-tax 
Act, the liability of the trustees was only to 
be taxed to the same extent as the bene- 
ficiaries were liable to be taxed, and as the 
right to occupy premises did not amount to 
receipt of any income, the beneficiaries would 
not be liable to be taxed in respect of this 
right of occupancy. In this connection the 
assessees relied on (1892) A. C. 150^ and par- 
ticularly on the following observation of 
Lord Halsbury, Lord Chancellor, (p. 157 ) : 

“I am of opinion, in the words of Lord Young, 
that the thing sought to be taxed is not income 
unless it can be turned into money.” 

The assessees also relied on 60 i. A. 196 ^ in 
support of their contention that when a sum 
of money is charged on the property such 
sum is not the income of the owner of the 
property although initially he receives the 
same. On behalf of the Commissioner it was 
urged that this line of reasoning is incorrect. 
The only question to be considered under 
the Income-tax Act is : what is the income 
under the charging Ss. 3 and 4 ? The expres- 
sion there used is “total income” which is 
defined in s. 2 ( 15 ), Income-tax Act, in these 
terms : 

“ ‘total income* means total amount of income, 
profits and gains referred to in sub-s. (1) of S. 4 
computed in the manner laid down in this Act.** 

Therefore to ascertain what is the total 
income the Court must look at Ss. 6 and 9 
which contain the heads of income and how 
computation was to be made in respect of 
the head “income from property.” It was 
argued that the scheme of the Income-tax 
Act was that once a party was shown to be 
the owner of a property, he must be taxed 
under the head “income from property” and 
the computation of the income must be in 
accordance with s. 9, Income-tax Act. It 
was contended that the actual receipt of the 
rent in the hands of the owner is quite im- 
material for the purposes of assessment. The 
law has laid down a particular method of 
computation in respect of income from pro- 
perty and that must be applied to arrive at 
the figure to be inserted against the head 

1. (1892) 1892 A. C. 160 : 61 L. J. P. C. 11 : 66 
L. T. 327, Tennant v. Smith. 

2. (*33) 20 A. I. R. 1933 P. C. 145 : 60 Cal. 1029 ; 

5? /il (P- ^ Singh 

Dudhoria v. Income-tax Commissioner, Calcutta- 
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income from property” in the individual 
assessee’s assessment. In my opinion the 
contention of the trustees is not correct. The 
word "income” has not been defined in the 
Act, but for the purposes of the Income- 
tax Act the expression "total income” is 
defined in S. 2 (l5). The Legislature has 
used there the words “computed in the man- 
ner laid down in this Act.” Therefore in 
order to ascertain the total income of an 
assessee, his income must be computed in 
the manner laid down in the Act and parti- 
cularly chap 3. In this connection the words 
used in s. 9 may be particularly noted. The 
section provides as follows : 

“The tax shall be payable by an assessee under 
the bead ‘Income from Property* in respect of the 
bona fide annual value of property consisting of 
any buildings . . . .” 

The Legislature has therefore expressly 
X^rovided that the tax shall be payable by 
the assessee in respect of the bona fide an- 
nual value irresxiective of the question whe- 
ther he receives that value or not. Section 9 
{•2) provides that for the purposes of this sec- 
tion, the expression "annual value” shall be 
deemed to mean the sum for which the pro- 
tierty might reasonably be expected to let 
from year to year. It is again significant to 
note that the word used is "might” and not 
can” or "is.” Reading these two paragraphs 
of s. 9 together, it is clear that the income 
from iH’operty is thus an artificially defined 
income and the liability arises from the 
fact that the assessee is the owner of the 
property. It is farther XH'Ovided in the sec- 
tion that if the owner occupies the prof^orty, 
he has to pay tax calculated in the manner 
[Provided therein. Therefore, by reason of 
the fact that the property is not let out the 
assessee does not escape taxation. On behalf 
of the trustees it was argued that in the 
present case the trustees are in'evented from 
letting out the i)rox>erty to any one by virtue 
of cl. 5 of the will itself. That, however, 
in niy opinion, makes no difference. The 
•liability to tax does not dei^end on the power 
of the owner to let the property, as it also 
does not depend on the capacity of the owner 
^to receive the bona fide annual value of the 
iprox^erty. The law has laid down an artificial 
I'ule by which the amount is to be considered 
jthe income of the assessee from immov- 
able property and provided that he should 
be taxed on that footing. In my opinion the 
argument of the Commissioner on this xx)int 
is correct. The observation of Lord Hals- 
bury, Lord Chancellor, in (1892) a. c. ISO* 
at p. 157, does not help the assessees. In 


that case the Court was concerned only 
with the liability of the occupant of the 
property to pay tax. On p. 154 of the report' 
at the bottom it is noted as follows : 

“But the bald, dry proposition that the mere 
fact of occupying a house, which house as pro- 
perty is already taxed, is not iocome in any sense, 
could, I think, hardly be disputed.** 

The Court, therefore, was considering the 
question of the liability of the occupant to 
pay tax in resj^ect of a property the income 
of which was already taxed in the hand of 
the owner. That question does not arise for 
consideration here. It may be observed that 
the rules of taxation found in the schedules 
annexed to the English Act are materially 
different from the rules of taxation contained 
in the Indian Income-tax Act. This has been 
noticed frequently by all Courts, and there- 
fore it will not be proper to apply the ob- 
servations made in respect of the liability of 
the occupant to pay tax under the English 
Act to the liability of the trustees, the 
owners of the property, under the Indian In- 
come-tax Act 60 I. A. 196^ does not help the 
trustees because in that case the Court was 
not concerned with the taxation of income 
from immovable property. There it was a 
general question in resx)ect of the income of 
the assessee and the Court decided that if in 
fact the income was charged with the pay- 
ment of a certain sum and payment was 
made to satisfy that charge, the amount so 
paid was never the income of the assessee 
and could not be considered his income. 
The report of the case shows that the re- 
cipient of the amount was assessed on the 
amount received and that question was not 
before the Court. In this connection Mr. 
Setalvod drew our attention to 5 l. T. R. 
233.^ In that case on the insolvency of a 
l>arty a certain house became vested in the 
Official Assignee. That was the only pro- 
l^erty of the insolvent. The Official Assignee 
disputed his liability to be taxed under s. 9. 
The Court rejected that contention. At 
IJage 246, after noting the observations in 
(1928) 14 Tax Cas. 78,* the Court observed 
as follows : 

“In the present case the income was in the 
nature of statutory income arrived at upon the 
basis of the hoi\a fide annual value of the pro- 
perty in question.** 

The objection of the Official Assignee was 
overruled on that ground. In my opinion 
that is the correct view of the liability of 
an owner to pay income-tax having regard 

3. (*37) I. L. R. (1937) 3 Cal. 193 : 5 I. X, R, 333, 
In the matter of the Otfioial Assignee. 

4. (1928) 14 Tax Cos. 78 : 1928 So, L. T. 530, 
Commissioners of Inland Bevenne v. Fleming. 
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to the combined effect of S3. 3, 4, 2 (15), 6 
and 9, Income-tax Act. Section 41 , Income- 
tax Act, does not help the assessees because 
undeu that section two things have to be 
considered : first the trustees become liable 
in the like manner and to the same amount 
as the tax would be leviable upon and re- 
coverable from the beneficiaries ; and se- 
condly y where the individual shares of the 
persons on whose behalf the income is re- 
ceivable are indeterminate or unknown, the 
tax 13 ordered to be levied at the maximum 
rate. In India we have no distinction be- 
tween legal and equitable estate. In 61 1 . a. 
209“ the Judicial Committee of the Privy 
Council has held that the trustees in whom 
the property is vested are liable to be taxed 
under the Income-tax Act. The extent of 
the liability is to be determined on the true 
interpretations of ss. 3, 4, 2 ( 15 ), 6 and 9 , 
Income-tax Act. The argument that under 
S. 41 the tax is to be levied in the like 
manner and in the same manner as to be 
recoverable from the beneficiaries does not 
help the assessees. If in the present case the 
ownership of this property is deemed to be 
vested in the beneficiaries, they could not 
avoid taxation on the ground that they 
themselves were occupying the property. It 
seems to me, therefore, that S. 41 , Income- 
tax Act, does not help the assessees. 

The question of rate of taxation is not 
relevant to the present discussion. If in 
making a settlement the settlor does not 
choose to define clearly the specific and indi- 
vidual shares of the beneficiaries, the as- 

maximum rate. 
Whether the taxation should be at the 

^ of policy, 

opinion therefore, the answer to the ques^ 

^on submitted to us is in the affirmative. 

Ihe assessees to pay the costs of the refer 
ence. 

Chagla J. — I agree. It is true that 
under the Income-tax Act the only thing 
that ^n be taxed is income and nothing 

fin fJ: 1 ®^otion is s. 3 ; it charges 

the total income of an assessee ; and “total 

income 13 defined in s. 2 (15) as the total 
amount of income, profits and gains com- 
puted in the manner laid down in this Act 
Before income can be computed in the 
manner laid down in the Act there must be 
income to which the mode of computation 
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can be applied. Now, it cannot be disputed 
that income from property is taxable in- 
come. The only question is : What is income 
from property or how is it to be com- 
puted ? And for that purpose one must turn 
to s. 9 , Income-tax Act. The scheme of the 
Income-tax Act is that the income from 
property which is made liable to tax is not 
the actual income but an artificial or statu- 
tory income as defined in s. 9 and that arti- 
ficial or statutory income is the bona fide 
annual value of the property. Therefore the 
fact that the owner of the property receives 
no income in fact or even that there is no 
possibility of his receiving an income is ir- 
relevant for the consideration of the ques- 
tion as to what the artificial or statutory 
income of an assessee is from property. The 
test and the only test laid down in the Act 
IS the bona fide annual value of the pro- 
perty, and in the case of every property 
that test can be complied with and the 
annual value of the property can be deter- 
mined. Therefore, what the Act does is to 
make the annual rental value of the pro- 
perty the income of the owner of that pro- 
perty and it is that income that has got to 
be taxed under the Act. I, therefore, agree 
with the learned Chief Justice that the 
answer to the question should be given in 
the affirmative. 

N.S./d.h. Heference answered 

in affirmative. 

[Case No. 77.] 
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Kania Ag. C. J. and 

Ganjendragadkar j. 

Sangabasavaswami M akantaswami 

and others — Plaintiffs — Appellants 


V. 


Defen- 


I** 116 : 58 Bom. 317* 

Ehiir * Currimbhoy 

Ebrahim Baronetcy Trust v. Income-tax Com^ 

missioner, Bombay. 


Bahurao Ganesh and others — 
dants — Respondents. 

Second Appeal No. 262 of 1943, Decided on 
2bth July 1945, from order of District Jud^^e 
Bijapur, in Appeal No. 100 of 1941. ’ 

(a) Civil P. C. (1908), Ss. 9 and 100 — 
Right to take processions — There is no 
general right of public to take out processions 
whether religious or not—Procession whether 

religious IS question of fact _ Carrvir,<r 

Vyasantol by Lingayats or VeershaTval' in 
procession is not religious obserwan.-^ 
suit lies to establish thrright? " 

Y.®' "Sht of public to take out 
rSon Of the question whether it 

The question whether a particular procession is 
a religious procession within the accepted descrip- 
tion recognised by law is a question of fact. Carry- 
ing of Vyasamtol in processions by the Lingayats or 
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Veershaivas is not taking out a religious procession 
with appropriate religious observances and hence 
no suit lies to establish such right: (’25) 12 A.LK. 
1925 P. C. 36 and (’44) 31 A. I. R. 1944 P. C. 33, 
Bel. on. [P 355 C 2; P 356 C 1] 

C P C. 

(’45)’chitaley, S. 9, N. 24, Pts. 2 and 3. 

(’41) Mulla, S. 9, Page 29, Note ‘Religious 
procession.* 

(b) Precedents ~ Judicial— Construction ot 
—Observations must be read along with facts 
of case. 

The observations in a case must be read along 
with the facts of the case, and should not be, 
unless expressly so pronounced, read as laying 
down any general propositions of law. [P 355 C 1] 

C. P. C. 

(’45) Chitaley, Preamble N. 15, Pt. 9. 

A. Q. Desai, G. R. Madbhaviand E.R.Bengeri 

— for Appellants. 

A. O. Desai and H. F. M. Reddi — 

for Appellant 1. 

R. A. Jahagirdar — for Respondents. 

Kania Ag. G. J. — This is a second ap- 
peal from the judgment of the District 
Judge at Bijapur. The dispute between the 
parties relates to the claim of the appellants 
to take out a religious procession with what 
is described as vyasantolt which is equi- 
valent to carrying the symbol of a cut arm 
of Vyas, the great Hindu mythological 
writer. It is alleged that he wrote verses in 
praise of God Vishnu. That enraged God 
Shiva, and thereupon the Nandi (bull) of 
Shiva attacked Vyas and the arm was cut 
off. Thereafter Vyas recognised the supre- 
macy of Shiva over Vishnu. The plaintiffs 
now contend before us that under the cir- 
cumstances this is a part of their religious 
belief. The plaintiffs filed this suit claiming 
that they and the public have an inherent 
right, as citizens, to take out a procession 
with vyasantol according to their religion 
in the streets of Mangoli, in taluka Bage- 
wadi, in Bijapur District. It is stated that 
they have got such right to take out a pro- 
cession on Bhadrapad Shud 5, at 9 A. M. 
every year, and they have been doing so for 
many years past over the route marked on 
the plan annexed to the plaint. The proces- 
sion terminates at 3 p. M. at the end of the 
route shown on the map. The defendants 
are alleged to have wrongfully obstructed 
the taking out of the procession with this 
symbol. The prayer is in these terms : 

“As the plaintiffs and their people have got a 
birthright to take out parading of vyasantol ... in 
a procession according to their religion along the 
public streets as shown in the map on Bhadrapad 
Sud 5 or any other festival, the defendants should 
be permanently restrained from obstructing the 
plaintiffs and their party people.** 

The defences are that this is not a part of the 
religious observance of the procession, and 


that the claim was barred by limitation. On 
the second question it was pointed out by 
the defendants that in 1931 the Sub-Divi- 
sional Magistrate, S. D., Bijapur, prohibited 
the taking out of a -procession with vyasan- 
tol so long as the plaintiffs did not obtain a 
decree establishing their right in a civil 
Court or an order from the Magistrate giv. 
ing such permission. That order was served 
on the plaintiffs on 27th January 1932. The 
plaintiffs took no steps thereafter till they 
filed this suit. On both points the plaintiffs 
failed in the trial Court and in appeal. They 
filed this second appeal in the ffigh Court. 
When the appeal came before Macklin J. 
he thought that the question of limitation 
may be determined first before going into 
the merits. He referred the appeal to a 
bench of Judges. Mr. Desai who appears for 
the appellants, contends that the question of 
limitation is bound with the question of the 
inherent right as claimed by him, and, 
therefore, the question whether the appel- 
lants have the inherent right should be deci- 
ded first. We have heard the whole appeal. 

Mr. Desai commenced his argument by 
contending that although in the plaint it 
was contended that the plaintiffs had a 
right to take out a procession according to 
their religion, the public right was not 
limited to religious processions only. Ac- 
cording to him, every member of the public, 
as a citizen, had a right to take out a pro- 
cession, irrespective of the question whether 
it was a religious procession or not. In 
answer to Court, Mr. Desai admitted that 
in no decided case he had found such a gene- 
ral right admitted or conceded or upheld. 
He, however, relied on certain observations 
in two judgments of the Privy Council. The 
fii*st case was 27 Bom. L. R. 170.^ That was a 
case in which certain members of the Shiah 
community desired to take out the Mohar- 
ram procession with the ceremony called 

That meant that they stopped 
for a little while at intervals and wailed. 
The procession used to pass along the 
mosque of the Sunnis. The Sunnis objected 
to the inclusion of this particular ceremony, 
and, therefore, the matter came to Court. 
Their Lordships of the Privy Council con- 
sidered whether »a civil suit lay for establish- 
ing such a right. In discussing the rights of 
the parties to take out processions, their 
Lordships were discussing clearly the ques- 
tion of religious processions. Having regard 

1. (’25) 12 A.I.B. 1925 P. G. 36 : 47 AU. 151 ; 53 
1. A. 61 : 86 1.0. 236 : 27 Bom. L. B. 170 (P.O.), 
Manzur Hasan v. Muhammad Zaman. 
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to the controversy between the parties, there 
was no occasion to discuss the rights of 
citizens at large to take out processions, 
irrespective of the same being religious. In 
the course of his judgment, Lord Dunedin, 
after noticing certain decisions of the Madras 
High Court which dealt with religious pro- 
cessions, observed as follows (p. 173) ; 

“Two other questions have, however, emerged* 
In several cases one set claimed the exclusive use 
of the highway for their worship. This has been 
consistently refused. The other question, which 
goes deep into what ought to be done in the pre- 
sent case, is this : Does a civil suit lie against 
those who would prevent a procession with its 
observances ?” 

Mr. Desai argued that the second question 
framed by the Court was not limited to 
religious processions, and, therefore, im- 
pliedly assumed the right of a citizen to 
take out a procession for any purpose what- 
soever. We are unable to read that passage 
in the judgment with the meaning given to 
it by Mr. Desai. The two questions formu- 
lated were these. One was the right claimed 
by certain persons to use certain streets 
exclusively. The Court held that such a 
right had been consistently, and rightly, 
refused. The other question, contrasted with 
the first, was, when such an exclusive right 
was not claimed, whether a civil suit lay for 
establishing a right to take out a religious 
procession with its observances. As has been 
repeatedly pointed out, the observations in a 
case must be read along with the facts of 
the case, and should not be, unless expressly 
so pronounced, read as laying down general 
propositions of law. In the case in question 
Lord Dunedin has not laid down any general 
proposition of law, but had formulated the 
two questions which arose in the case before 
the Judicial Committee. 

Mr. Desai further relied on the recent 
judgment of the Privy Council in 47 Bom. 
L. E. 675.^ In that case, the Shia community 
of Amroha claimed the right to take out 
tazias of a height greater than what could 
pass under the electric wires laid out by the 
local electric company. The company had 
put up its poles and fixed the wires 'accord- 
ing to the licence granted to it by the ap- 
propriate authority. In considering the right 
of the public to pass and repass along the 
street, the Board observed as follows (p. 577 ): 

“The plaintifis have the right as members of the 
public to take part in religious processions in the 
streets ; subject of course to the rights of other 

2. (’44) 31 A.I.R. 1944 P. 0. 33 : I.L.R. (1944) 
All. 191 : I.L.B. (1944) Ear. P. C. 181 : 71 I. A. 
25 : 213 I. C. 144 : 47 ‘Bom. L. R. 675 (P.C.), 
Martin & Co. v. Faiyaz Husain. 


members of the public to pass and repass along the 
same streets and subject to the powers of the 
appropriate authorities of controlling traffic and 
preventing disturbance. This right as a normal 
user of the highway does not originate in custom. 
Whether a highway could be dedicate subject to 
such a custom need not be considered . . . The 
rights of the plaintiffs therefore are no more and 
no less than the rights of any member of the 
public, and subject to questions of danger or dis- 
order there seems no reason why a member of the 
public should not convey along an open street as 
part of a normal use of the street articles of any 
height.” 

The Board then held that the Shia com- 
munity had not the right claimed by it 
because the legislative authority had power 
to curtail the public right, and by the issue 
of the licence the public right, in fact, to 
that limited extent, had been curtailed. Later 
on in the same judgment it was observed as 
follows (p. 577): 

Their Lordships in leaving the case wish to 
emphasize that no question arises of ignoring or 
depreciating the respect due to the well established 
religious beliefs and observances of the plaintiffs. 
Like any other religious or secular body or any 
other member of the public their rights over the 
streets are subject to the present law which may 
abridge them.” 

From these observations we are unable to 
accept the argument of Mr. Desai that the 
Board recognised the general right of public 
to take out a procession which was not 
religious. We should point out that such a 
larger claim has not been found in the 
plaint. The plaint is limited to the right to 
take out the procession as a religious pro- 
cession. That aspect of the claim is made 
clear by the prayer itself. We, therefore,! 
think that the larger right claimed by the 
plaintiffs is not pleaded and is not supported 
by law. The second aspect urged by Mr. 
Desai was that the carrying of the vyasantol 
in procession was the right to take out a 
religious procession. The question whether! 
this particular procession was a religious 
procession, within the accepted description 
recognised by law, is a question of fact. The 
lower appellate Court has considered in 
detail the evidence given before the trial 
Court. It has considered the various texts 
which were cited before the Court and con- 
sidered the expert opinion of witnesses who 
had been called on the point. In para. 15 of 
its judgment the lower appellate Court has 
stated as follows: 

Not is the parading of vyasantol done, as a 
matter ^of fact, out of any respect for Vyas, There 
is nothing in plaintiff I’s deposition to show that 
vya^ntol is paraded as an object of worship. . . . 
Plamtiff 1 has stated that he seeks to parade it as 
a birudavali of his math^ in honour of himgglf as 
the Swami and of the puran, which are both seated 
In the palaki,** 
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In para. 16 of his judgment, the learned 
Judge has recorded his conclusion in these 
words: 

“The parading of vyasaniol is thus not a reli- 
gious observance, in the sense that it has been 
enjoined or even recommended by any shasira or 
work containing the tenets of the Lingayats or the 
Veershaiva faith. Nor can it be considered to be an 
appropriate observance, having regard to the pur- 
pose and motive that has prompted the parading 
of it.” 

Later on, in para. 17 he observed that there 
is no evidence in the case, that vyasaniol 
was paraded in any of the other villages in 
Bijapur District. In second appeal we are 
bound by the findings of fact of the lower 
appellate Court. The above mentioned con- 
clusion of the learned District Judge, on this 
question, shows that the carrying of vyasaniol 
in procession was not the taking out of a 
religious procession with “appropriate ob- 
servances,” as stated by the Privy Council 
in 27 Bom. L. R, 170.^ Having regard to that 
conclusion the appeal must fail. 

We do not consider it necessary to go 
into the question of limitation, particularly 
because the order made by the Sub-Divi- 
sional Magistrate of Bijapur in 1931 is not 
before the Court. In the evidence of plain- 
tiff 1 its effect is generally described. It is 
not found under what section of what Act 
of the Legislature the order was made. AVe 
think it undesirable to come to a conclusion 
about the true effect of the order on such 
summary made by a layman. The order 
may have been passed under s. 147, Criminal 
P. C., or s. 145, Criminal P. C. or S. 44, 
District Police Act. The effect of the order 
passed under each of these sections is differ- 
ent and, therefore, we do not consider it 
necessary to decide the question of limita- 
tion. The appeal fails and is, therefore, 
dismissed with costs. 

d.r./d.h. Appeal dismissed^ 
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valued at Rs. 130 for court-fees under S. 7 (iv) 
(f), Court-fees Act (1870) and by mistake at 
Rs. 5500 for jurisdiction under S. 8, Suits 
Valuation Act — Value for jurisdiction is Rs. 130 


— Decree passed for Rs. 25,000 odd — Appeal 
lies to District Court under S. 8. 

Ap administration suit is a suit for accounts 
governed by S. 7 {iv) (f). Court-fees Act. "Where an 
administration suit is valued for the purpose of 
court-fees at Rs. 130, but has been, by mistake, 
valued at Rs. 5500 for the purpose of jurisdiction, 
and a decree has been passed for Rs. 25,000 odd, 
the value of the subject-matter of the suit is the 
value which the plaintiff himself has pub when 
tiling the suit and is not affected by the fact that 
the decree for an amount exceeding Rs. 5000 is 
passed by the trial Judge and although the suit is 
valued for the purpose of jurisdiction at Rs. 5500. 
Under S. 8, Suits Valuation Act, the value for the 
purpose of jurisdiction must be taken to be the 
same as that for the purpose of court-fees i.e., 
Rs. 130 and that being the value of the subject- 
matter, S. 26 does not apply and under S. 8, the 
appeal must lie to the District Court : (’38) 25 
A.I.R. 1988 Bom. 464 ; Foil.: 20 Bom. 265 ; 22 
Bom. 963 and (’41) 28 A. I. R. 1941 Bom, 242, 
Disiing,', Case law discussed. [P 359 C 2; 

P 361 C 1] 
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(■44) Chitaley, S. 96, N. IS, Pts. 1, 10 and 11. 
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(’44) Chitaley, S. 7 (iv) (f), N. 3, Pt. 1 and S. 8, 
Suits Valuation Act, N. 33, Pt. 7. 

(’36) Aiyar, Page 110, Pt. 25; Page 752, Pt. 24, 

(b) Bombay Civil Courts Act (14 [XIV] ot 
1869), S. 26 — Subject-matter of suit decides 
forum of appeal. 

Under S. 26 it is the value of the subject-matter 
of the suit, and not the subject-matter of the 
appeal that must decide the Court to which an 
appeal will lie. [P 358 C 2] 

(c) Suits Valuation Act (1887) — Act does not 
apply to appeals. 

The Suits Valuation Act does not apply to 
appeals but only to suits. [P358 C 2] 

Court-fees Act — 

(’44) Chitaley, S. 8, Suits Valuation Act, N. 33. 

(’36) Aiyar, Page 741 Note “Forum of appeal.’* 

«r. C. Shah and A. Q. Kotxoal — for Applicant. 

N, C. Shah — for Opponent. 

Order. — The short point that arises for 
decision in this civil revision application is 
this. When an administration suit is filed 
and valued for the purpose of courtfees at 
Rs. 130 but has been by mistake valued at 
Rs. 5500 for the purpose of jurisdiction, and 
a decrep has been passed for Rs. 25.000 odd, 
does the appeal from such a decree lie to 
the District Court or to the High Court? 
The facts leading to the filing of this 
application are somewhat complicated, but 
it is necessary to refer to them, as there 
have been decisions of this very Court at 
some stage of the proceedings to which 1 
shall have to refer in deciding the point 
that arises for decision in this case. One 
Kadubhai Gulabbbai died on 10th February 
1894, leaving behind him his widow llahi- 


begum, his son Dr. Ahmed and his two 
daughters Amirbibi and Fejbibi. Fejbibi 
was married to one Chandmia from whom 
she had a son named Ahmedmiya. Kadubhai 
Gulabbhai left some immovable property, 
and in the year 1894 his widow Ilahibegum 
filed a suit, no. 38 of 1894, claiming her 
share in the property according to the 
Muhammadan law. The claim was compro- 
mised for Rs. 108. Fejbibi died in the year 
1924. In 1925 Amirbegum filed a suit, 
No. 1300 of 1925, for administration of her 
father’s share in the First Class Court at 
Ahmedabad . The claim was valued at Rs. 130 
for the purpose of court-fees and at Rs. 5500 
for the purpose of jurisdiction. The suit was 
filed against Dr. Ahmed and Chandmiya. 
Dr, Ahmed contended that the claim had 
been satisfied on ‘payment of rs. 2000 to the 
two sisters, and further alleged that in any 
case the claim was barred by limitation. 
The trial Court upheld this defence and 
dismissed the suit. Against that order an 
appeal was filed by Amirbibi in the District 
Court, being Appeal No. 318 of 1927, chal- 
lenging the view taken by the lower Court 
both as regards satisfaction and the bar of 
limitation. It was further contended that 
the District Court had no jurisdiction to 
hear the appeal, but this view was also re- 
jected by the District Judge who proceeded 
to hear the appeal on merits. On lith August 
1928, the District Court held that the claim 
of the plaintiff had not been satisfied and 
that the suit was not barred by limitation 
Accordingly the decree of the trial Court 
was set aside and the suit was sent down 
for trial on other issues. Against that decree 
of the District Court Dr. Ahmed filed an 
appeal to the High Court being Appeal 
No. 62 of 1929, In this appeal he contended 
that the District Court had no jurisdiction 
to hear the appeal, that the claim of the 
plaintiff was satisfied and that in any case 
the claim was barred by limitation. On i 2 th 
September 1930. the High Court upheld the 
decision of the District Court on aU the 
pomts and dismissed the appeal. Thereupon 
the matter went back to the trial Court for 

remaining points at issue. 
While the suit was pending before the trial 
Court, the plaintiff and Dr. Ahmed arrived 
at a compromise, and on 16th September 
1931, a purshis was filed in the Court to the 
effect that the claim of the plaintiff had 
been satisfied by the payment of Rs. 2500. 
Chandmiya died on doth September 1931 , 
and his son Ahmedmiya applied to be 
brought on record as the legal representative 


1931, the compromise between the plaintiff 
and Dr. Ahmed was ordered to be recorded, 
and on 20th April 1932, the Court directed 
that Ahmedmiya’s name should be trans- 
posed as plaintiff. The revision application 
filed in this Court against the order of 
transposing Ahmed’s name as plaintiff was 
rejected. Thereafter Ahmed assigned his 
right, title and interest in favour of one 
Badruddin Ziauddin, and on 7th November 
1933 the Court substituted Badruddin’s name 
as the plaintiff in the suit. Ultimately an 
account was taken and eventually the learned 
trial Judge passed a decree in favour of the 
plaintiff for a sum of Rs. 25,493-14-G. Against 
this decree Dr. Ahmed filed an appeal in the 
District Court of Ahmedabad being Appeal 
No. 241 of 1941. After the appeal had been 
heard for some days it was contended before 
the learned District Judge that the appeal 
should properly have been filed not in the 
District Court but in the High Court, inas- 
much as the decree in the administration suit 
had been passed for a sum of over Rs. 25,000. 
The learned District Judge upheld this ob- 
jection and being of opinion that the appeal 
should have been filed in the High Court 
returned^ it for presentation to this Court. 
It is against that order that this application 
has been filed in revision. 

Under s. 8 , Bombay Civil Courts Act of 
1869 ‘except as provided in ss. 16, 17 and 26, 
the District Court shall be the Court of ap- 
peal from all decrees and orders passed by 
the subordinate Courts from which an ap- 
peal lies under any law for the time being 
in force.” Under this section, therefore, an 
appeal from a decision of the First Class 
Subordinate Judge would lie to the District 
Court unless the case falls under s. 26, 
Bombay Civil Courts Act. Under s. 26, as 
it now stands, in all suits decided by a Sub- 
ordinate Judge of which the amount or 
value of the subject-matter exceeds five 
thousand rupees, the appeal from his deci- 
sion shall be direct to the High Court. 
Therefore, the real point to be decided in 
this application is whether in the suit which 
the learned First Class Subordinate Judcre 
of Ahmedabad decided the value of the 
subject-matter exceeded Rs. 5000 or not. Mr. 

J. C. Shah for the applicant referred me to 
the case in 22 Bom. 963,^ which was a case 
similar to the one with which I am dealing. 
In that case an administration suit was filed 
in the Court of the Second Class Subordi. 
nate Judge valuing the relief claimed at 
1. (*98) 22 Bom. 963. Shet KaYasji v. Dinshoji^ 
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Rs. 130. The Subordinate Judge found that 
the property in suit was worth over a lakh 
of rupees, that the liabilities came to Rs. 5729 
and that the defendant was indebted to the 
estate in the sum of Rs. 15,199, He drew up 
a preliminary decree, directing {inter alia) 
that the defendant should pay this amount 
into Court within two weeks. Against this 
order the defendant appealed to the District 
Court. The District Judge returned the 
appeal for presentation to the High Court, 
on the ground that the subject-matter 
exceeded Rs. 5000. It was held by the High 
Court reversing the order of the District 
Judge that the appeal lay to the District 
Court. But that case does not really support 
the contention taken up by Mr. J. C. Shah. 
Section 26 as it then stood provided that “in 
all suits decided by a Subordinate Judge of 
the first class in the exercise of his ordinary 
and special original jurisdiction of which 
the amount or value of the subject-matter 
exceeds five thousand rupees, the appeal 
from his decision shall be direct to the High 
Court.’* As that suit was decided by a 
Second Class Subordinate Judge, s. 26, 
Bombay Civil Courts Act, did not come 
into play, and therefore under S. 8, Bombay 
Civil Courts Act, the appeal obviously lay 
to the District Court. It was on that point 
that the case was decided. Now, by the 
amendment effected in the year 1930 the 
words “of the first class in the exercise of 
his ordinary and special original jurisdic- 
tion” occurring in S. 26, Bombay Civil Courts 
Act, have been repealed. The result there- 
fore is that' the forum of appeal depends 
not upon the ‘class’ of the Subordinate 
Judge who tries the suit, but solely on whe- 
ther in the suit tried by him the amount or 
the value of the subject-matter exceeds 
RS. 5000 or not. If it exceeds Rs. 5000, then 
the appeal lies to the High Court. If it does 
not, the appeal lies to the District Court. 
The learned District Judge was therefore, in 
my opinion, right in distinguishing the case 
in 22 Bom. 963^ on the ground that it was 
decided prior to the amendment of S. 26, 
Bombay Civil Courts Act. The learned 
District Judge, however, has laid consider- 
able emphasis on the recent decision of this 
Court in 43 Bom. L. R. 475.^ In that case it 
was held that : 

“Where a suit for account, in which the claim is 
valued at an arbitrary figure, results in a decree 
for a sum of money, the party appealing from the 
decree should value the claim in appeal at the 

2. (’41) 28 A.I.R. 1941 BomT 242 : I. L. R. (1941) 

Bom. 477 : 195 I. C. 894 : 43 Bom. L. R. 475. 

Kashiram Sonu v. Kanglal Motilalshet. 


amount of the decree, and not at the arbitrary 
figure, for purposes of paying the court-fees.” 

And the learned District Judge goes on to 
observe: “By an analogy this decision would 
apply to the valuation of an appeal for 
jurisdiction also.” In my opinion the learned 
Judge was in error in drawing this analogy. 
The case in 43 Bom. L. R. 475^ only decides 
the question about the payment of court- 
fees in an appeal from the decree in an 
accounts suit where a specified sum is 
directed to be paid. It has no reference to 
the Court in which such an appeal has got 
to be filed. There are two objections to the 
analogy which the learned District Judge 
draws from this decision. In the first place 
it has to be assumed if the view of the Dis- 
trict Judge is correct that the Suits Valua- 
tion Act applies also to appeals ; and on this 
assumption the argument is that as the 
court-fee is to be paid on the valuation of 
the suit as determined by the decree in the 
trial Court, the jurisdiction for the purpose 
of appeal is also determined by the same 
valuation under S. 8, Suits Valuation Act. 
But the Suits Valuation Act does not apply 
to appeals but only to suits. In this con- 
nexion I need only refer to the observations 
of Jardine J. in 20 Bom. 265^ at p. 268. 
Further, the decision in 43 Bom. L. R. 476* 
is primarily based on a construction of S. 7 
(iv) (f). Court-fees Act, which applies both 
to suits and to appeals. It is with reference 
to that section that the court-fees have got 
to be determined and it was that section 
that was construed by this Court in 43 Bom. 
Ii. R. 476.* In the present case the forum of 
appeal must be decided by a reference to 
S. 26, Bombay Civil Courts Act of 1869, 
under which the deciding factor is what is 
the valuation or the subject-matter of the 
suit. The learned District Judge has at three 
or four places referred to “the subject- 
matter of appeal” and has held that be- 
cause an appeal is filed from a decree where 
RS. 25,000 odd have been directed to be paid 
the subject-matter of the appeal is that sum 
and that, therefore, the appeal must lie to 
the High Court. The learned Judge has 
in my opinion ignored the words of S. 26, 
Bombay Civil Courts Act, which in terms 
refers to the value of “the subject-matter 
of the suit” and not to “the value of the 
subject-matter of the appeal.” It is the 
value of the subject-matter of the suit that 
must decide the Court to which an appeal 
will lie. The next point t hen for considera- 

3. (*96) 20 Bom. 265. Ibmbimii Issaji v, Bejanji 
Jamshedji. 


1946 


Ahmedbhai Kadubhai V. Badruddin (Rajadhyaksha J .) Bombay 359 


tion is what is the value of the subject- 
matter of the suit. It was contended by Mr. 
N. C. Shah for the opponent that a suit of 
this kind could not be regarded as a suit for 
accounts and, therefore, a suit falling under 
S. 7 (iv) (f), Court-fees Act. For this purpose 
he referred me to a decision of a single 
Judge of the Madras High Court in I. L. R. 

(1942) Mad. 455.* It was held in that case 
that 


‘‘a suit for the administration of the estate of a 
deceased person is not merely a suit for accounts. 
It should be valued for purposes of court-fee 
under Art. 17B of Sch. 2, Court-fees Act, and not 
under S. 7 (iv) (f). The jurisdiction of the Court 
which can try such a suit is determined by the 
market value of the suit property,** 

As against this decision of a single Judge of 
the Madras High Court there are two deci- 
sions of the Division Bench of this Court 
which take the contrary view. In 39 Bom. 
545® it was held that an administration suit 
of this kind properly fell under S. 7 (iv) (f), 
Court-fees Act. At p. 551 the learned Chief 
Justice observes as follows : 

“That being so, there does not appear to be any 
reason why this should not be treated as a suit for 
account and for the share which may be found 
due to the plaintiff upon taking of such account, 
and if it is a suit for an account, falling under 

S. 7, cl. (iv) (f), Court-fees Act, the plaintiff is at 
liberty to value it at Rs. 130 or any other sum she 
pleases.’* 

In a more recent decision of this Court in 


38 Bom. Ij, r. 754® an argument was ad 
vanced that the effect of the declaratioi 
asked for in that suit would be that th< 
plaintiff would get possession of the im 
movable properties admittedly exceeding 
Rs. 5000 in value, and that, therefore, th( 
suit should properly be regarded as a sui- 
coming under cl. (iv) of s. 7, Court-fees Act 
In dealing with that contention Broom 
field J. observed (p. 758) : 

“We are not prepared to say that this case car 
really be distmguished from such cases as 39 Bom 
5455 and 19 Bom. 1987 where suits claiming relieh 
similar to the reliefs claimed here were held to hi 
administration suits coming under S. 7, cl. (iv) (f) 
Court-fees Act, in spite of the fact that the fina' 
decree to be passed might award possession oJ 
immovable properties.’* 

Further this Court held at an earlier stage 
of the present case that the suit was govern- 
ed by s. 7 (iv) (f), Court-fees Act. The 
learned District Judge had on l lth August 

4. (’42) 29 A. I. E. 1942 Mad. 247 : I.L.R. (19421 

Mad. 455 :201 I. C. 261, Khaja Moideen v! 

Abdul Ganoor* 


5. (’15) 2 A.I.R. 1915 Bom. 59 : 39 Bom. 545 : 29 
I, C. 949, Khatija v. Adam Husenally. 

6. (’36) 23 A.I.R. 1936 Bom. 353 : 165 I. C. 954 ; 
38 Bom. L. B. 754, Maganlal v. Kanchanlal. 

7. (’95) 19 Bom, 198, Bai Amba v. Pranjivandas 
Dollabbram. 


1926, taken the view that the suit was an 
administration suit and that the plaintiff 
was, therefore, at liberty to value it at his 
will for the purpose of court-fees under 
S. 7 (iv) (f), Court-fees Act. In Appeal no. 52 
of 1929 this Court confirmed the decree of 
the District Judge and Patkar J. observed 
as follows : 


“The present suit for administration of the 
estate of Kadubhai is substantially a suit for ac- 
^unts governed by S. 7 (iv) (f), Court-fees Act. 
We, therefore, think that under S. 7 (iv) (f) and 
S. 8, Suits Valuation Act, the valuation for pur- 
poses of court-fees and jurisdiction is the same, 
and the appeal in the present case lay to the 
District Court. The learned District Judge held .that 
the suit was tried as an ordinary suit and not as a 
special jurisdiction suit. If there was any mistake 
in assessing the pleaders’ fees and the suit was 
treated as special jurisdiction suit that was a matter 
for the amendment of the decree, and would not 
invest the Court with special jurisdiction when the 
suit was really brought in its ordinary jurisdiction.’’ 

I must, therefore, in view of these decisions, 
particularly the decision of this Court in this 
very matter, hold that the present suit for 
administration is a suit for accounts governed 
by s. 7 (iv) (f), Court-fees Act, and normally 
an appeal would lie to the District Court. 
The question then arises whether the fact 
that in this administration suit a decree had 
been passed for a sum of more than Rupees 
5000 makes any difference in deciding the 
forum for filing the appeal. The learned 
advocate, Mr. N. C. Shah, contended that 
S. 26, Bombay Civil Courts Act, merely refers 
to the value of the subject-matter exceeding 
RS. 5000, and he argued that although the 
suit may have been filed upon a notional 
valuation, the decree of the Court made it 
clear that the value of the subject-matter 
was above Rs. 5000 and that therefore the 
appeal should lie to the High Court. The 
question therefore arises whether the fact 
that the decree has been passed for a sum 


exoeeamg rs. suuo Qoes maue any difference 
in deciding the forum to which the appeal 
lies, Prima facie if the Court to which an 
appeal lies was to be decided by the amount 
for which a decree has been passed, numerous 
complications are likely to arise. For instance 
if in a suit for accounts filed on notional 
valuation of Rs. 130 a decree is passed for 
RS 30^ and if the plaintiff is dissatisfied 
with the decree and claims a sum of Eunees 
10.000 then according to the view taken by 
the learned District Judge the appeal would 
he to the High Court. If on the other hand, 
the defendant was dissatisfied with the decree 
for RS. 3W0 and wanted to get rid of it 
then again according to the view of the 
learned District Judge the appeal would lie 
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to the District Court. These difficulties do 
not arise in determinin" the question of 
court-fees. As has been liekl by this Court in 
3-1 Bom. L. R. 44,'^ the notional valuation on 
which the original suit was filed must give 
place to the actual valuation found as a 
result of the suit in deciding the court-fees 
to be paid on a memorandum of appeal. 
Taking the instance which I have just quoted, 
if a decree is passed for Rs. 3000 and if the 
jdaintiff claims more than Rs. 3000, he would 
liave to pay the court-fees on the difference 
between the amount claimed by him and 
the sum of Rs. 3000. On the other hand, if 
the defendant wants to get rid of the liability 
of payment of Rs. 3000, ho would have to 
pay court-fees on that sum for filing the 
appeal. But these questions do not touch the 
forum where an appeal has to bo filed, and it 
was held by this Court in 40 Bom. L. R. 1040** 
that in such a case the appeal must lie to 
the District Court. In that case a suit had 
been filed for accounts in the Court of the 
Subordinate Judge of Second Class and the 
claim was valued at rs. 200, The decree 
passed in that suit was for Rs. 12,000 odd, 
and an appeal from that decree was filed to 
the High Court when an objection was taken 
that the appeal lay to the District Court. 

In view of the fact that S. 2G, Bombay 
Civil Courts Act, as amended made it im- 
material by which Court the decree was 
passed, the point at issue was what was the 
value of the subject-matter of the suit. It 
was held that the case was governed by S. 8, 
Bombay Civil Courts Act, and that the 
appeal lay to the District Court and not 
to the High Court. On behalf of the oppo- 
nent a reference is made to the ruling in 
20 Bom. 2C5.^ That w^as a suit for an ac- 
count of partnership dealings, and the plain- 
tiff valued the claim at Rs. 600. The 
Subordinate Judge passed a decree awarding 
to the plaintiff a sum of Rs. 30,000 odd. 
The defendants appealed to the High Court 
from the decree of the Subordinate Judge. 
The plaintiff objected that the appeal lay 
to the District Court and not to the High 
Court; and it was held that the value of the 
subject-matter of the suit exceeded Rs. 5000 
and that therefore the appeal lay to the 
High Court under s. 26, Bombay Civil 
Courts Act. The correctness of that decision 

8. (’32) 19 A. I. R. 1932 Bom. Ill : 56 Bom. 23 : 
137 I. C. 702 : 34 Bom. L. R. 44, Ishwarappa v. 
Dhanji. 

9. (’38) 25 A. I. R. 1938 Bom. 464 : I. L. R. 
(1938) Bom. 833 : 178 I. C. 116 : 40 Bom. L. R. 
1040, Gopal V. Chimabai. 


however has been doubted in 22 Bom. 963^ 

w'bere Parsons J. observes as follows (p. 965): 

*'! have some doubt of its correctness, and would 
point out what seems to me an anomaly, viz., that 
though a plaintiff is allowed to place any value he 
pleases on his claim in order to select the forum 
in which he may file bis suit, the permission does 
not extend beyond decree, the forum of appeal 
being governed not by that value but by the value 
decreed.” 

And although an attempt seems to have 
been made to distinguish 20 Bom. 265^ 
in 40 Bom. Tj. R. 1040,'’ it seems to me that 
the latter decision in effect dissents from 
the view taken in that case. The view taken 
in 40 Bom. L. R. 1040'*' is in consonance with 
the view taken by the other High Courts in 
India. In a Full Bench decision of the 
Madras High Court in 40 aiad. it was 
held that : 

“Where a District Munsif passed a decree for 
more than Rs. 5000 in a suit for accounts wherein 
the plaintiff valued the subject-matter of the suit 
at an amount within the pecuniary jurisdiction of 
the Munsif, [then] the appeal from the Munsif’s 
decree lay to the District ^urtand not to the High 
Court.” 

In the order of the reference to the Full 
Bench w'hich is adopted by the Full Bench 
itself numerous anomalies have been pointed 
out which would result by taking any view 
other than the one taken by the Full Bench. 
The Allahabad High Court has also taken 
the same view in 47 ALL. 534.^' The head- 
note to that decision reads as follows : 

“In order to determine the proper appellate 
Court what is to be looked at is the value of the 
original suit, that is to say, the amount or value of 
the subject-matter of the suit and that must be 
taken to bo the value assigned by the plaintiff in 
his plaint, and not the value as found by the Court 
unless it appears that either through carelessness 
or gross negligence, the true value has been 
altogether misrepresented by the plaintiff. It is 
the plaintiff’s valuation in his plaint which controls 
the jurisdiction not only of the first Court but of 
the appellate Court,” 

And lastly, there is the decision of the 
Calcutta High Court in 63 cal. 14.'^ At 
p. 30 the following observations occur in the 
judgment of Ghose J., who delivered the 
lending judgment in the case : 

“The only difficulty suggested in accepting the 
view I stated is with regard to the forum of appeal 
if the Munsif passes a decree exceeding Rs. 5000. 
An appeal from the decree of a Munsif lies in all 
cases under S. 21 (2) of Act 12 [XII] of 1887 to 
the District Judge. But where the value of the 

10. (’18) 5 A. I. R. 1918 Mad. 998 : 40 Mad. 1 : 
89 I. C. 439 (F.B.), Eannayya Chetty v. Venkata 
Narasayya. 

11. (’25) 12 A. I. R. 1925 All. 376 : 47 All. 5S4 : 
87 I. C. 1055, Muhammad Abdul Majid v. Ala 
Bakhsh. 

12. (’25) 12 A. I. R. 1925 Cal. 1076 : 53 Cal. 14 ; 
89 1. C. 726 (F.B.), Bidyadhar Baobar y. Manin* 
dra Rath Das. 
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•original suit exceeds Rs. 6000, the appeal from a 
•decree of the Sub-Judge lies to the High Court. 
The forum of appeal is determined with reference 
to the value of the suit, and not the amount 
decreed,” 

In^view of these decisions and particularly 
of our own High Court in 40 Bom. L. R. 1040*^ 
to which the attention of the learned District 
Judge does not appear to have been drawn, 
I must hold that the value of the subject, 
matter of the suit in this case was the value 
which the plaintiff himself put when filing 
the suit and is not affected by the fact that 
the decree for an amount exceeding Rs. sooo 
is passed by the trial Judge. Although the 
suit was valued for the purpose of jurisdic- 
tion at Rs. 6500 it has been held by this 
Court in an earlier appeal in these very 
proceedings that under S. 8, Suits Valuation 
Act, the value for the purpose of jurisdiction 
must be taken to be the same as that for 
the purpose of court-fees, i. e., Rs. 130. That 
being the value of the subject-matter, s. 26 , 
Bombay Civil Courts Act, does not apply, 
and under S. 8 of the Act, the appeal must 
lie to the District Court. I must, therefore, 
make this rule absolute with costs. The 
memorandum of appeal, along with the 
papera of the case, will be sent back to the 
District Court with a direction that the 
learned District Judge will proceed with the 
bearing of the appeal on merits and dispose 
of it according to law. 

V.R./d.h. Mule made absolute. 

[Case No. 79.] 
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Kania Ag. C. J. and Chagla J. 

Sheshgiridas Shanhhag — Appellant 

V. 

Sundervao — Mespondent. 

O. C. J. Appeal No. 41 of 1945, Decided on 27th 
September 1945, from order of Cojajee J 

(a) Letters Patent (Bom.), Cl. 15— Judgment 
— Suit in ejectment on ground of breaches of 
lease conditions — Amendment of plaint by in- 
serting claim for termination of lease on 
ground of breaches subsequent to suit allowed 
—Order is not judgment. 

Where in a suit to eject the defendant on the 
ground that he has committed breaches of the con- 
ditions of tb© lease, the trial Court grants leave to 
the plaintiff to amend the plaint by inserting the 
Claim of termination of the lease on the eround 
that after the filing of the suit the defendant has 
committed further breaches of the terms of the lease 
the order is only an order in respect of the proce- 
dure of the suit and does not determine the rights 
of the parties on any question between them. The 
order is, therefore, not a judgment within the 
meaning of Cl. 15 of the Letters Patent and no 
appeal lies therefrom : 8 Beng. L. E. 433 and 13 
Beng. L. R. 91, Hel. on; 9 Cal. 482 (P. C.), Re/. 

[P 362 C 2] 


C, P. c. — 

{’44} Chitaley, 0. 6. B. 17, N. 20, L P. Cl. 15— 
N. 2, Pt. 18 and N. 3, Pt. 10. 

(’41) Mulla, Page 601, Note “Appeal”; Pac^e 
1402, Pt. (n); Page 1433 Note “Interlocutory 
order.” 

(b) Civil P. C. (1908), O. 6, R. 17 _ Body of 
Code creates jurisdiction — Rules indicate 
mode of its exercise — O. 6, R. 17 has nothing 
to do with jurisdiction. 


Per K.CLniQ. Ag. C. J . — The Civil Procedure Code 
is divided into two parts. Part I contains the sec- 
tions and Part II contains the orders. The body of 
the Code creates jurisdiction, while the Rules indi- 
cate the mode in which it is to be exercised. The 
body of the Code is, therefore, expressed in more 
general terms and is to be read in conjunction 
with the more particular provisions of the Rules. 
Where in a suit to eject the defendant on the 
ground that he has committed breaches of the con- 
ditions of the lease, the Court grants leave to amend 
the plaint by inserting the claim of the termina- 
tion of the lease on the ground of further breaches 
of the terms of the lease committed after the filing 
of the suit, the order for amendment does not in 
any way deal with the jurisdiction of the Court or 
afiect its jurisdiction and it is not a case of want 
of jurisdiction at all; (’17) 4 A.I.R. 1917 Cal. 657 
Rel. on. [P 362 C 2; P 363 C 1] 

Per Chagla J — Order 6, R. 17 has nothing 
whatever to do with jurisdiction. It proceeds on the 
assumption that the Court has the jurisdiction in 
a suit pending before it to order amendment of plead- 
ings. All that O. 6, R. 17 provides is the mode in 
which the Court should exercise that jurisdiction. 


C. P. C.— 


[P 363 C 1] 


(’44) Chitaley, Pre. N. 7, Pt. 27, S. 2 (1), N. 1. 

Pts. 1, 2, 5; 0. 6, R. 17, N. 1. 

(’41) Mulla, Page 4, Pt. (w). 

M. V. Desai and P. L. Thaker—ior Appellant. 
D, N. Bahadur ji and P. P. Khamhatta 


for Respondent. 

Kania Ag. C. J. — This is an appeal 
from the order of Coyajee J. granting leave 
to the plaintiff to amend the plaint by insert- 
ing the claim of termination of ‘the lease in 
suit on the ground of the alleged further 
breaches of two conditions of the lease after 
the filing of the suit, as set out in the rider 
filed in Court. The plaintiff who is a landlord 
filed this suit to eject the defendant on the 
ground that the defendant had committed 
breaches of its conditions as set out in the 
plaint. The defendant filed his written 
statement denying the breaches. The parties 
went to a hearing and the Court heard 
evidence, we are told, for two or three days. 
It is alleged on behalf of the appellant that 
finding that the case as set out in the plaint 
would not be established, the plaintiff sought 
to rely on further alleged breaches. It was 
vehemently argued before the trial Court 
that the plaintiff should not be allowed to 
amend the plaint at that stage but the 
argument was not accepted. The learned 
Judge made an order granting leave to 
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amend as asked by the plaintiff. The 
defendant has filed this appeal. 

The first question is whether an appeal 
lies. Briefly put the plaintiff's case is that 
the defendant was a tenant, that he had 
committed breaches of the terms of the ten- 
ancy as set out in the plaint and therefore 
the plaintiff was entitled to possession. That 
is the cause of action set out in the plaint. 
By the amendment allowed by the Court 
the plaintiff will be permitted to contend at 
the hearing that the defendant should be 
ejected also on the ground that after the 
filing of the suit he had committed further 
breaches of the terms, as set out in red ink 
in the plaint. The effect of the amendment 
only is that the plaintiff will be allowed to 
raise that contention. The granting of leave 
to amend does not amount to admitting 
that those contentions are valid, or that the 
plaintiff will get the relief because of those 
contentions. They will be decided at the 
hearing on the merits of the disputes between 
the parties. At the present stage the ques- 
tion to be considered is whether an appeal 
lies from an order granting leave to amend, 
as made in the present case. The discussion 
should bo considered as confined to the 
facts here. 

On behalf of the appellant, Mr. Desai relied 
on two judgments of the Calcutta High 
Court, viz., 8 Beng. L. E. 433^ and 13 Beng. 
L, R. 91.^ In those cases the question, what 
is a ‘judgment’ within the meaning of Cl. 16 
of the Letters Patent came to be considered 
by the Court. Under the Civil Procedure 
Code, an order made under o. 6, R. 17, is not 
appealable. Therefore, the appellant can 
succeed in his contention that an appeal lies 
only if the case is covered by the word 
"judgment” in ol. 15 of the Letters Patent. 
According to those two decisions (which are 
accepted as classical pronouncements) a 
judgment must finally determine some right 
between the parties. That view is accepted 
by the Judicial Committee of the Privy 
Council in 10 I. A. 4.® In spite of counsel’s 
industry, Mr. Desai has been unable to point 
out any precedent W'here this question was 
considered and decided by any Court. There 
is no reported decision in favour of the 
appellant. 

1. (’72) 8 Beng. L. R. 433, Justices of the Peace 
for Calcutta v. Oriental Gas Co. 

2. (’74) 13 Beng. L. R. 91, Hadjee Ismail Hadjee 
riubbeeb v. Hadjee Mahomed Hadjee Joosub. 

3. (’84) 9 Cal. 482 : 10 I. A. 4 : 4 Sar. 407 (P.O.), 
Hurrish Chunder Chowdhry y,* Kali Sundari 
Pebia. 


In my opinion, no appeal lies in the 
present case. The only point decided by 
the learned trial Judge in giving leave to 
amend is that the plaintiff will be entitled 
to contend at the hearing that the defendant 
should be ejected on the grounds mentioned 
in the amendment. It is only an order in 
respect of the procedure of the suit and does 
not determine the rights of the parties on 
any question between them. It does not 
decide that the plaintiff is entitled to get 
any relief on those grounds, or in law is 
permitted to get those reliefs as claimed. 
The only permission granted is to urge the 
argument covered by the amendment. Mr, 
Desai storngly urged that under O. 6, R. l7^ 
the Court’s jurisdiction and power is ta 
allow an amendment only in respect of a 
controversy between the parties in the suit. 
It is beyond the jurisdiction and beyond the 
power of the Court to allow an amendment 
which goes beyond the scope of the suit, and 
as by granting leave to amend the Court 
has permitted the plaintiff to raise a 
contention which is outside the scope of the 
suit as framed, it is an exercise of juris, 
diction which is not vested in the Court at 
all. According to the appellant this is not a 
case of irregular or improper exercise of 
jurisdiction. It is a case of complete want 
of jurisdiction. It was further argued that 
the question involved in the appeal relates 
to the jurisdiction of this Court and was 
covered by the word ‘judgment’ as explained 
in the two Calcutta cases mentioned above. 
In my opinion, this line of reasoning is 
fallacious. So far as the Civil Procedure 
Code is concerned, it will be noticed that it 
is divided into two parts. Part I contains 
the sections and Part 11 contains the orders. 
As pointed out in 43 cal. 148* the body of 
the Code creates jurisdiction, while the rules 
indicate the mode in which it is to be 
exercised. The body of the Code therefore 
is expressed in more general terms and is to 
be read in conjunction with the more parti- 
cular provisions of the rules. These observa- 
tions are applicable only to the extent the 
Code controls the jurisdiction of the High 
Court on its original side. It is, however, 
clear that the order for amendment as made 
in the present case does not in any way 
deal with the jurisdiction of the Court or 
affect its jurisdiction. The effect of the 
contention of the appellant only is that the 
learned trial Judge has tried to bring into 

4. (’17) 4 A. I. R. 1917 Cal. 657 : 43 Cal. 148 : 

83 I. C. 829, Mani Mohan Mandal V, Raxntarao 

Mandal. 
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the case a question for discussion which, it 
is contended, is improper to be discussed in 
the case. Thus put it is obvious that the 
Court having jurisdiction to make the order 
has made it improperly in a case where it 
should not have done so. It is a case of ir- 
regular or improper exercise of jurisdiction 
and not a case of want of jurisdiction at all. 
In my opinion, therefore, the appeal fails and 
is dismissed with costs. 

Chagla J. — I agree. Mr. Desai for the 
appellant has strongly relied on the decision 
of the Privy Council in 48 I. a. 214 .® In 
that case their Lordships of the Privy Council 
observed that no power had been given to 
the Courts under o. 6 , R. 17, to enable one 
distinct cause of action to be substituted for 
another in order to change by means of 
amendment the subject-matter of the suit. 
Mr. Desai reads into these observations of 
the Privy Council something which is really 
not there, viz., that the effect of these ob- 
servations of the Privy Council is that the 
Court has no jurisdiction to make an order 
for amendment of the plaint which sub- 
stitutes a totally different, new and incon- 
sistent case for the case with which the plain- 
tiff originally and initially came to the Court. 
All that their Lordships of the Privy Council 
meant by those observations was that if a 
learned Judge in exercising the jurisdiction, 
which he undoubtedly had under o. 6 , R. 17, 
to order an amendment of the plaint, ordered 
an amendment which had the effect of sub- 
stituting an entirely different case for the 
case originally brought before the Court, 
then such an exercise of jurisdiction would 
be irregular or improper. Order 6 , R. 17 has 
nothing whatever to do with jurisdiction. It 
proceeds on the assumption that the Court 
has the jurisdiction in a suit pending before 
it to order amendment of pleadings. All that 

0. 6, R. 17 provides is the mode in which 
the Court should exercise that jurisdiction 
and it is clear both from the language of 
o. 6, R. 17, and from the various judicial deci- 
sions that have been given on that rule that 
there are various grounds on which the Court 
should allow amendment of the plaint and 
there are various grounds where leave to 
amend should be refused. The highest that 
Mr. Desai can put his case is that in this 
particular case Coyajee J. should have re- 
fused leave to the plaintiff to amend the 
plaint. In my opinion that does not amount 
to a decision on merits of the question. The 

5. (*22) 9 A.I.R. 1922 P.C. 249 : 48 Cal. 832 ; 48 

1. A. 214 : 63 I.C. 914 (P. C.), Ma Shwe Mya v. 
Maung Mo Hauog. 


most that can be said is that the learned 
J udge exercised the jurisdiction vested in him 
under o. 6, R. 17, in a manner not warranted 
by the provisions of that rule. That does not 
make it a question of jurisdiction nor does 
that suggest that the learned Judge had no 
jurisdiction to make the order. Therefore, in 
my opinion, the order before us is not an 
order which affects the merits of the ques- 
tion nor does it determine any right or 
liability. Therefore it is not a judgment 
within the accepted definition of that ex- 
pression as used in cl. 15, Letters Patent. 
v.r./d.h. Appeal dismissed. 


[Case No* 80.] 
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Sen and Rajadhyaksha JJ. 
Waman Vinayak — Applicant 



Narayan Hari — Opponent* 

Civil Revn. Appin. No. 674 of 1943, Decided on 
15th August 1945, from order passed by Civil Judge 
(Junior Division) at Roha in Suit No. 148 of 1942 

Court-fees Act (1870). S. 7 (iv) (c) and (v)-* 
buit for possession of property alienated bv 
Hindu widow with declaration that plaintiff 
was owner of property and that sale-deed in 
respect thereof was illegal — Held, relief of 
possession being principal relief and not con- 
sequential relief suit was governed by S. 7 (v) 
and not by S. 7 (iv) (c)— Market value at date 
of suit held should be considered. 

The plaintiff alleging to be the sole surviving 
coparcener sued for possession of certain propertv 
which was alienated by his uncle»8 widow for Rs 
2000. In the alternative the plaintiff alleged that 
the sale-deed executed by the widow was in reality 
a mortgage and therefore he was entitled to redeem 
the property. The plaintiff, besides asking for 
possession and for redemption, asked for two decla- 
rations; (1) that the document was an illegal docu- 
ment and was not binding on the plaintiff and (2) 
that the ^operties were of the ownership of the 
plaintiff. He paid court-fee on the basis of the re- 
lief as regards redemption valued at Rs 2000 
which according to him was higher than the valu- 
ation regarding the two declarations as aforesaid 
the claims for possession being, according to the 

plaintiff, consequential to the declarations sought 
by him ; ® 


governed by S. 7 (iv) (o) or not it was necessary 
for the Court to ascertain the real nature of the 
relief sought irrespective of the form in which the 
prayers for relief were framed; that in the present 
suit the claim for the declarations could not be 
treated as a claim really necessitated by the nature 
of the suit the real or principal remedy sought by 
the plamtifi being a decree for possession. The suit 

air' t?' (’28) 15 

A.I.R. 1928 AU. 248, Dissented and held not good 

law in view of (*32) 19 A.I.R.1932 All. 485 (P R.), 

Held further that the market value of the pro- 
perty in suit must be determined by reference to the 
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rates prevailing in the market at the date of the 
suit and not with reference to the consideration 
stated in the gale-deed. [P 365 C 2] 

Court-fees Act — 

(’44) Chitaley, S. 7 (iv) (c), N. 3, Pt. 3 and S. 7 
(v), N. 25, Pt. 2. 

(’36) B. V. Vishwanath Iyer, S. 7 (iv) (c), P. 99 
Note “Declaration and possession” and S. 7 (v) 
P. 139, Pt. 23. 

E. N* Dharap — for Applicant. 

V. S. Desai — for Opponent. 

Sen J. — Thi3 is an application by one 
of the defendants in a suit filed in the Court 
of the Second Class Subordinate Judge (as 
he then was) atRoha. The plaintiff-opponent 
alleged that he was the son of Hari, the 
adopted son of Narayan, Narayan being one 
of the two sons of Ballal and the other son 
of Ballal being one Antaji, whose wife was 
Laxmibai, that Laxmibai, after Antaji’s death 
had sold property purporting to be Antaji^s 
property in 1912 for Rs. 2000 and that as the 
two brothers, Antaji and Narayan, had not 
separated.he was entitled, as the sole surviving 
coparcener, to the property which had been 
alienated by Laxmibai. Secondly, his case 
in the alternative seems to have been that 
even incase Antaji and Narayan had become 
separate, he was entitled to challenge the 
sale-deed, as not being based on legal neces- 
sity, after Laxmibai's death in 1930. His 
third alternative case was that the sale-deed 
which purported to have been effected by 
Laxmibai was in reality a mortgage and that, 
therefore, he was entitled to redeem the pro- 
perty. The plaintiff, besides asking for 
possession and for redemption, asked for two 
declarations: (l) that the document of 1912 
was an illegal document and was not binding 
on the plaintiff and, (2) that the properties 
were of the ownership of the plaintiff. He 
paid court-fee on the basis of the relief as 
regards redemption valued at Rs. 2,000, 
which according to him was higher than the 
valuation regarding the two declarations as 
aforesaid, the claims for possession being, 
according to the plaintiff, consequential to 
the declarations sought by him. 

The learned Judge held that the suit would, 
so far as the declarations and consequential 
reliefs sought by the plaintiff were concerned, 
fall under s. 7 (iv) (o), Court-fees Act. 1870, 
that the plaintiff would be entitled to put 
his own valuation thereon at not less than 
RS. 6, and that, therefore, the last relief 
prayed for by him being valued under s. 7 
(ix) of the Act at Rs. 2000, such valuation 
would govern the amount of court-fees 
payable. He also held that in case the 
market value of the property in question 


had to be determined, it must be the market 
value at the date of the alienation, i. e., in 
1912, the consideration stated in the docu. 
ment of sale being Rs. 2000. In the result he 
held that the valuation for purposes of juris- 
diction could not be higher than Rs. 2,000, 
and, therefore, holding that he had juris- 
diction to try the suit, he ordered the suit 
to be set down for farther hearing. 

Mr. Dharap of behalf on the applicant- 
defendant has contended that in this case 
the declarations sought by the plaintiff, viz., 
a declaration that the document in ques- 
tion was illegal and that the plaintiff was 
the owner of the property in question, were 
unnecessary, and that, therefore, the suit 
being substantially one for possession, it 
should be valued under S. 7 (v) of the Act. 
According to defendant 1, the valuation 
of the three houses in suit should be taken as 
between Rs. 10,000 and Rs. 12,000 and the 
valuation of the land in suit at Rs. 800, so 
that if this valuation be accepted, the suit 
must, according to Mr.Dharap’s contention, 
be valued at a figure above the pecuniary 
jurisdiction of the Second Class Subordinate 
Judge. We think that this contention must 
be upheld. In 84 I.A. 87^ there was a suit for a 
declaration that an ij ara granted by a Hindu 
widow of her husband's estate had become 
inoperative as against the plaintiffs (heirs 
of her husband) since her death, and for 
khas possession of the properties in suit 
with mesne profits. It was held, inter alia, 
that there was no necessity for the declara- 
tion prayed, or to cancel or to set aside the 
ijara. In 64ALTi. 812 * the reliefs claimed 
were : (l) that the mortgage deed be declared 
(or adjudged) void and be cancelled; and (s) 
that the compromise, the preliminary decree 
and the final decree be cancelled. It was 
held by a Pull Bench that a relief for the 
cancellation of a decree, or to be more 
accurate, for the setting aside of a decree 
was not a declaratory relief only, and that 
the effect was not merely a declaration as 
to a person’s character or status as con- 
templated by S. 42, Specific Relief Act, 
but that the effect would be to render 
the decree void and incapable of execution 
and would free the plaintiff from all further 
liability under it. The claim, therefore, was 
held not to be merely for a declaratory relief 
falling under soh 2, Art. 17 (iii) or under S. 7 
(iv) (o) of the Act. Their Lordships expressed 

1. (’06;^ Cal. 329 : : 34 I. A. 87 (P.O.), Bijoy 

Gopal Mukerji v. Krishna Mabishi Debi. 

2. (*82) 19 A. I. R. 1932 All. 485 : 54 AU. 812 : 

139 I. 0. 32 (F.B.), Kalu Ram v. BabuLal. 
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the opinion that the expression "consequential 
relief” in S. 7 (iv) (c) meant some relief which 
would follow directly from the declaration 
given, the valuation of which was not capable 
of being definitely ascertained aoad which was 
not specifically provided for anywhere in the 
Act and could not be claimed independently 
of the declaration as a substantive relief. 
Their Lordships further observed that if a 
substantive relief was claimed, though clothed 
in the garb of a declaratory decree with a 
consequential relief, the Court was entitled 
to see what was the real nature of the relief, 
and that if satisfied that it was not a mere 
consequential relief but as substantive relief , 
it could demand the proper court-fee on 
that relief, irrespective of the arbitrary 
valuation put by the plaintiff in the plaint 
on the ostensible consequential relief. In 
16 Pat. 766^ it was held by a Pull Bench 
that S- 7 (iv) (c) has application to declara- 
tions properly so called, such, for instance, 
as declarations of public status, or a declara- 
tion that the plaintiff holds a public office, 
or a declaration as to the meaning of a will 
or a trust-deed or other public document 
and that it has no reference to the kind of 
declaration in the sense of a finding of fact 
as to the plaintiff’s title necessary for grant- 
ing a decree for possession. 

Mr. Desai on behalf of the opponent has 
admitted that he could have brought a suit 
for possession without asking for a declara- 
tion of any kind. But he has relied on the 
case in 50 all. 610^ which was decided by a 
single Judge who held that where the plain- 
tiff elected to ask for a declaration of his 
title as well as for possession of certain 
property, when he need only have sued for 

possession simpZfci^er, he would have to pay 
court fees as on a suit for a declaration with 
consequential relief. We are unable to agree 
with that decision, which cannot be said to 
be good law in view of the later decision of 
the same Court in 54 all. 812.^ In 16 Pat. 766^ 
it was observed (p. 784 ) : 

“In every suit for possession the plaintiff cannot 
encceed unless he proves the facts necessary to 
establish his title, but the real remedy which he 
seeks is a decree for delivery of possession. The 
distinction between the remedy sought and the 
finding of fact necessary to justify the granting 
of that remedy may be simply tested by consider- 
ing whether the plaintiff obtaining an order for 
pospssion but having been refused a formal ‘decla- 
ration’ in the decree could come to the appellate 

3. (’38) 25 A. I. R. 1938 Pat. 22 : 16 Pat. 766^ 
172 I. C. 840 (F.B.), Ramkhelawan Sahu v. Bir 
Surendra Sabi. 

4. (’28) 15 A. I. B. 1928 All. 248 : 50 All, 610 • 
116 I. C. 665 , Tula Ram v. Dwarka Das. 


Court with a complaint that he had not received 
the whole of the remedy for which he bad asked 
. . . The plaintiff should only allege the facts neces- 
sary to establish his title and that the defendant 
is wrongfully in possession. If he goes on to claim, 
in the manner so beloved of pleaders, a declaration 
of title in addition to an order for possession, the 
Court may and should treat the case as a claim 
for possession pure and simple, and ignore entirely 
the claim for a ‘declaration of title.’ ” 

With respect we think that the principle 
enunciated in the two Full Bench cases 
should govern the facts of the present case. 
Both those cases emphasise the necessity 
for the Court to ascertain the real nature 
of the relief sought, irrespective of the 
form in which the prayer or prayers for 
relief are framed ; for instance, in every 
case, it would perhaps be possible to ask for 
some kind of declaration, but it is obvious 
that every one of such cases is not intended 
to be covered by the words used in cl. (c) 
of s. 7 (iv), Court-fees Act, and that in the 
present suit the claim for the declarations 
in question cannot be treated as a claim' 
really necessitated by the nature of the suit, 
the real or principal remedy sought by the 
plaintiff being a decree for possession. The 
provisions of the Court-fees Act applicable, 
therefore, so far as that remedy is concerned, 
are those of s. 7 (v). We do not also agree 
with the view of the trial Court that the 
market value of the bouses in suit should be 
determined by the consideration for the 
transaction of 1912. That value must obvi- 
ously be determined by reference to the 
rates prevailing in the market at the date of 
the suit. 

Accordingly, we must make the rule abso- 
lute with costs, set aside the order of the 
trial Court and direct that Court to determine 
the valuation both for the purpose of court- 
fees and for the purposes of jurisdiction ; 
and if it be found that the valuation for the 
purposes of jurisdiction is beyond the limits 
of its jurisdiction, the plaint should be re. 
turned to the plaintiff for being presented 
to the proper Court. 

K.S./d.h. Rule TTicide ahsoluie. 
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Kania Ag. C. J., and Gajendra- 
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Nagappa Balappa Basitoad and others 

— Appellants 

V. 

Eamchandra Gundo and others 
T . — Respondents, 

Appeal No. 23 of 1944, Decided 
on 28th August 1945, from decision of Sen J., in 

S. A. No. 33 of 1941. * 
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(a) Bombay Land Revenue Code (5 [V] of 
1879), S. 83 — Presumption of permanent ten- 
ancy in favour of tenant — Proof by landlord 
as to commencement of tenancy — Nature of. 

Prima facie, the object of S. 83 is to protect the 
possession of tenants who show the antiquity of 
their tenancy and who are able to claim by reason 
of such antiquity that the commencement of their 
tenancy cannot be proved. Therefore, if the tenant 
proves the antiquity of his tenancy the landlord is 
expected to prove by satisfactory evidence the 
commencement of the tenancy which as the word 
“commencement” indicates must have reference 
to the year — if not the date and month — in which 
the tenancy commenced. Merely showing that the 
tenancy may have commenced within a margin of 
any five or ten years is not such satisfactory evi. 
dence of the commencement of the tenancy: ('22) 
9 A. I. R. 1922 Bom. 402; (’26) 13 A. 1. R. 1926 
Bom. r,.',; (-27) 14 A. I. R. 1927 Bom. 270; (’31) 
18 A.I.R. 1931 Bom. 302 and (’35) 22 A.I.R. 1935 
Bom. 247. no longer good law after the Privy 
Council decision in (’40) 27 A.I.R. 1940 P. C. 192; 
(’43) 30 A.I.R. 1943 Bom. 95 and S. A. No. 566 of 
I9i0, Pel. on. ' [P 369 C 2 ; P 370 C 1] 

(b) Bombay Land Revenue Code (5 [V] of 
1879), S. 83 — To claim presumption of perma. 
nent tenancy, tenant of watan lands need not 
trace back his possession to a time when land 
was alienable. 

In order to claim the presumption of permanent 
tenancy under S. 83, a tenant of watan lands is 
not required to trace back his possession of those 
lands as such tenant to a time when the land was 
alienable. On the contrary if the tenant establishes 
the antiquity of his tenancy the landlord can rebut 
the presumption arising from such possession only 
by showingJthat the tenancy commenced at atime 
when the watan property had ceased to be aliena- 
ble: Case law discussed. [P 373 C 1; P 374 C 1, 2] 

(c) Maxims — Presumitur retro — Doctrine 
of, applies to watan property.- 

The doctrine of presumitur retro is one of 
general application and there is no justification for 
excluding watan property from its operation. 

[P 374 C 2] 

fd) Appeal — Letters Patent appeal — New 
point. 

A point which has not been taken in any of the 
Courts below cannot be allowed'to bo argued for the 
first time in a Letters Patent -appeal : (’36) 23 
A. I. R. 1936 Bom. 227, Pel. on. [V 372 C 2] 


(e) Precedents — Obiter dicta in Privy 
Council decision are binding on Indian Courts. 


The obiter dicta of their Lordships of the Privj 
Council are binding on all Courts in India if the 
said dicta contain a definite expression of tbeii 
Lordships’ opinion : 37 Bom. 513, Pel. on. 

[P 372 C 1‘ 

C. P. C 

(’44) Cbitaley, Pre. N. 15, Pts. 17, 18. 


A. O. Desai (tD, M. Kalagate — for Appellants. 
11. C. Coyajee and S. H, Belavadi — 


for Respondents. 

Gajendragadkar J The plaintiffs in 

this case sued (civil Suit No. 87 of 1935) to 
recover possession of the suit lands situated 
in Mouje Jabapur, their respective revision 
survey numbers being 58, 69/1, 59/2 and 59A. 
The plaintiffs allege that these lands are all 


pargaua watan lands and were owned by 
Gundo, the adoptive father of plaintiff l. 
Gundo had mortgaged the lands in suit to 
Ningappa, the ancestor of the contesting 
defendants, appellants before us, in the year 
1873. Gundo died in 1880; his widow Tungawa 
borrowed some more money from the said 
Niugappa and passed a document in hia 
favour in 188G. The plaintiffs allege that 
by this document Tungawa, the adoptive 
mother of plaintiff 1, sought to create rights 
of permanent tenancy in favour of Ningappa 
and their case was that this document was 
the result of undue influence practised on 
her. Plaintiff i was adopted by Tungawa in 
1922 and the present suit has been filed 
within twelve years from the date of his 
adoption. 

Shortly stated, the case for the plaintiffs 
is that the document executed by Tungawa 
is not binding on them and that the defen- 
dants who claim to be permanent tenants of 
the lands are trespassers or, at best, annual 
tenants. On that footing the plaintiffs claim 
possession of the suit lands and past mesne 
profits for three years. Plaintiff 2 has been 
joined to the suit “as he is to get half share 
in the suit property if plaintiff l gets pos- 
session." The defendants pleaded that they 
were in possession of the lands not os annual 
tenants, nor as trespassers, but that they 
were permanent tenants of the lands, and in 
support of their plea of permanent tenancy 
they relied upon their long possession of the 
lands as tenants and they invoked the 
provisions of s. 83, Bombay Land Revenue 
Code, 1879. The learned trial Judge held that 
the plaintiffs had no title to the land, Revi- 
sion Survey No. 59/2. He also held that defen- 
dants 1 to 12 were entitled to the pre- 
sumption of permanent tenancy in regard to 
the lands bearing Revision Survey nos. 68 and 
59A and that the plaintiffs were not entitled 
to take possession thereof. With regard to 
Revision Survey no. 59/l it was held that 
defendants 1 to 12 bad failed to prove their 
permanent tenancy and that the plaintiffs 
were entitled to its possession. 

The plaintiffs went in appeal to the 
Assistant Judge at Bolgaum (Civil Appeal 
No. 87 of 1939). In appeal the findings of the 
learned trial Judge were accepted and the 
decree passed by him was confirmed. Against 
that decree the plaintiffs preferred a second 
appeal (No. 83 of 1941). Sen J. who heard 
the said second appeal came to the conclusion 
that the view accepted by both the Courts be- 
low that the defendants had proved their plea 
of permanent tenancy with regard to the two 
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lands, Revision survey Nos. 58 and 59A, was 
erroneous in law. He held that on the doeu- 
ments produced in the case, the tenancy had 
been traced to 1860. He also held that the 
■said documentary evidence “would make 
1861 the year of its commencement at the 
earliest,*' Sen J. also held that even if the 
tenancy be deemed to have existed for 20 or 
25 years prior to 1886, the period of five years 
within which its commencement could be 
deemed to have been proved was a fairly 
definite period within the meaning of S. 83, 
Land Kevenue Code. Thus, the conclusion of 
Sen J. was that the tenancy in question had 
been shown to have commenced in 1861 or 
between i860 to 1865. In either view, accord- 
ing to Sen J. the landlord must be deemed 
to have proved by satisfactory evidence the 
commencement of the tenancy. On this view 
of the matter, Sen J. set aside the decree 
passed by both the Courts below, allowed 
the appeal and decreed the plaintiffs’ claim 
for possession even as regards the two Revi- 
sion survey Nos. 58 and 59A. Against this 
judgment of Sen J, defendants 3 to 6 and 8 
and 9 have preferred the present Letters 
Patent appeal. 

It may be pointed out that the oral evi- 
dence led by the defendants in support of 
their plea of permanent tenancy was not 
accepted by both the Courts below and the 
finding recorded by them in favour of the 
defendants on that point was based on the 
documentary evidence in the case. The do- 
cuments in this ease are very few. First, 
there is a document of 1849 (Ex. I8l). The 
material entry in that document in regard 
to Revenue Survey no. 40, which include 
Revision Survey Nos. 58 and 59A, reads as 
follows : 

“Revenue Survey No. 40. 

Sarva Inam Yamaji Sadashiv Nadgouda, of 
Inam Village Nadihalli Vahiwatdar pereonally : 
and Vahiwatdar as regards 10 acres, Babaji Abaii 
Nadgouda Nadihalli: Khuski land (called) Mavingi- 
dad shet for this land were entered the following 
old paimashi Nos. 2. Numbers 33 and 34 entirely 
Karda are SheshuubinBasanna Kagati and Appaya 
bin Avanna Bastwad.** 

It has been found that Yamaji was the an- 
cestor of the plaintiffs and Appaya was the 
ancestor of the defendants. The view which 
both the Courts below had taken of this do. 
oument was that Appaya was a tenant of 
Yamaji with regard to the land in suit and 
that Sheshu was a tenant of Babaji with 
regard to the ten acres which are not the 
subject-matter of the present appeal. 

On this document Sen J.'s view was that 
it was more likely that Sheshu was Yamaji’s 


tenant rather than of Babaji and that Appaya 
may have been the tenant of Babaji. He, 
therefore, held that “both the Courts below 
seem to have fallen into an error in holding 
it proved that the defendants’ predecessors- 
in-title were tenants of the plaintiffs’ pre- 
decessors-in-title on the land in suit in 1849.’’ 
It is true that the recitals in this document 
are not very specific or clear. And in the 
absence of any evidence as to the identity 
of NOS. 33 and 34 mentioned in the document, 
it is somewhat difScult to find which land 
they referred to. However, having regard 
to the area of the lands now in suit and the 
area of Revenue Survey No. 40 mentioned 
in Exs. 136 and 181 it would not be unreason- 
able to bold that the said Nos. 33 and 34 in- 
clude the lands now in suit. The document 
refers to the two owners of Revenue survey 
No. 40 and defines the land which had fal- 
len to the share of Babaji by its acreage, and 
by its name. Thus, the rights of the two own- 
ers are distinctly and separately mentioned. 
The possession of both the tenants is shown 
as against Nos. 33 and 34 entirely. It seems 
to me that this document shows that Sheshu 
and Appaya were cultivating the land bear- 
ing Nos. 33 and 34 jointly. If the said Nos. 
33 and 34 include the land now in suit, 
then it may not unreasonably be taken as 
established that the defendants’ ancestor 
Appaya was in possession of the land in 
suit as a tenant, maybe along with Sheshu. 
In construing this document. Sen J. has 
apparently failed to consider the effect 
of the word “entirely” used in reference to 
Nos. 33 and 34 and has overlooked the fact 
that the said two lands are shown to be in 
the joint cultivation of the two tenants She- 
shu and Appaya. I, therefore, think that 
there is considerable force in the contention 
of the defendants that this document helps 
to trace back their possession of the land in 
suit to 1849. I am, therefore, not prepared to 
agree with Sen J, in holding that both the 
Courts below had erred in finding that the 
ancestor of the defendants was shown to be 
in possession of the land in 1849. 

Then the next document is of 1853 (Ex. 123) 

It purports to be an entry from the Revenue 
Prat Book of that year. The extract shows 
Revenue survey no. 40 as Sarva Inam, the 
Inamdar being “Yamaji Sadashiv Nadgouda 
Madihalli, Absent.” This document does not 
refer to the persons in the actual cultivation 
of the land. It does not also show that 
Yamaji was personally cultivating the land. 

It is not suggested that in the ordinary course 
the Revenue Prat Book is expected to men. 
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tion the name of the tenant or cultivator. 
The absence of the name of any cultivator 
or tenant in this document is therefore 
inconclusive. The next document is an agree- 
ment passed in writing by Gundo to Nin- 
gappa on 3rd April 1873, (Ex. 136). Gundo 
had borrowed from Ningappa Rs. 300 and in 
order to secure the repayment of the said 
amount he agreed to mortgage to Ningappa 
Survey No, 40 measuring 27 acres, 11 gunthas, 
and assessed at Rs. 32, The document recited : 
" I have given this land to you for culti- 
vation from the current year till such time as 
you like” and then it proceeded to provide 
for payment of Rs. 30 as rent out of which 
Rs. 15 were to be deducted every year to- 
wards repayment of the amount of Rs. 800 
borrowed by Gundo. In this document Gun- 
do admitted that “the aforesaid land is with 
you alone for vahiwat since formerly.” 
This document shows that the land had been 
in possession with Ningappa from before 1873 
and that under this document Ningappa was 
given the right to be in possession of the 
land as long as he liked. 

The last document in the case is Ex. 169 
which purports to be a permanent lease 
passed in w-riting by Tungawa in favour of 
Ningappa. In this document Tungawa refers 
to the amount borrowed by her husband 
from Ningappa and mentions that the balance 
still due thereunder was Rs. 105. She also 
refers to the amounts of Rs. 195 and Rs. 200 
borrowed by her on two occasions and she 
admits to have received Rs. 100 on that day. 
The document thus purports to be for a 
consideration of Rs. 600. Under this document 
Tungawa purports to give Ningappa the 
land in question on a permanent lease on an 
agreement that Rs. 26 should be paid every 
year as rent to her and her successors from 
generation to generation. There is a recital 
in this document that for the last 20 to 25 
years the land had been with Ningappa for 
cultivation on rent. It is common ground 
that Tungawa was not authorised to pass a 
permanent lease of the land in question 
since, as a Hindu widow, she was a limited 
owner of the property. Besides, the lands in 
question being Pargana Watan lands, any 
alienation made by a watandar would not 
be binding on his successor. The defendants 
do not seek to base their claim for 
permanent tenancy on this document. They 
rely upon this document for the admission 
made by Tungawa that Ningappa was in 
possession of the land for 20-26 years before 
1886. On the other hand, for the landlord, it 
is contended that the reference to 20 to 25 
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years made in this document helps to fix 
the commencement of the tenancy between: 
1860 to 1865. It is also contended that read- 
ing the document literally it may be held 
that the tenancy commenced either in 1860- 
or in 1865. It must, however, be remembered 
that Ningappa as well as Tungawa were 
illiterate and the wording of the recitals in 
the document was probably settled by the 
scribe on some information given to him by 
Tungawa. The expression “20 to 25 yeara**^ 
used in the document is vague and loose. It 
denotes that the land was with Ningappa for 
some years past ; it was not possible to say 
precisely how many. Taken literally, the 
recital that the land was with Ningappa for 
20 to 25 years cannot be rgarded as acourate- 
because Appaya, who was Ningappa’s an- 
cestor, is shown to have been on the 
land in 1849. It is, therefore, impossible to- 
hold that this document affords any reliable- 
evidence for determining the commencement 
of the tenancy. In this connection it must bo^ 
pointed out that though Tungawa was ex- 
amined in the case, she was not asked any 
question about the period for which the de- 
fendants were in possession of the land and 
no attempt was made by the plaintiffs to 
prove the correctness of this recital in Ex. 189' 
by asking Tungawa any material or re* 
levant questions about it. This being the posi. 
tion of the documentary evidence, I am un. 
able to accept the conclusion of Sen J. that 
this document shows that the tenancy of the 
defendants commenced in 1861 or between 
1860 to 1865. Sen J. has referred to the fact 
that “the plaintiff has admitted that the 
tenancy commenced in 1860.” Plaintiff 1 hae 
admitted that he had no personal knowledge 
in the matter and his evidence in regard to 
the commencement of the tenancy is based 
upon the documents produced in the case. 
These documents show that the defendants 
were in possession of the land as tenants of 
the plaintiffs’ ancestor probably in 1849, and, 
in any event, between 1860 to 1866. It is not 
either alleged or proved that anybody else 
unconnected with the defendants' family was 
ever in possession of the land as a tenant. 
In fact, in the plaint no allegation is made 
as to when the tenancy of the defendants- 
actually commenced according to the plain- 
tiffs. Under these circumstances it seems to 
me that the defendants have established the 
antiquity of their tenancy and they are prima 
facie entitled to a declaration of their statue 
as permanent tenants on the ground that tho 
commencement of their tenancy cannot bo 
proved because of its antiquity. 
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The next question which arises for decision 
is if the plaintiff shows that the defendants 
canae on the land between i860 to 1865, is 
that satisfactory evidence of the commence- 
naent” of the defendants’ tenancy ? Sen J. 
took the view that even if it was held that 
the tenancy in question commenced some 
time between 1860 to 1865, the plaintiff can 
be deemed to have led satisfactory evidence 
about the commencement of the tenancy 
and that by reason of that evidence the pre- 
sumption of permanent tenancy could not 
arise in favour of the tenants. Two views 
were pressed before Sen J. For the appel- 
lants it was contended that this Court has 
repeatedly held that under S. 83 if the land- 
lord shows that the tenancy of a particular 
tenant may have commenced not in a parti- 
cular year, but within a margin of a rea- 
sonably definite period, he could be said to 
have led satisfactory evidence about the 
commencement of that tenancy ; and it was 
argued that five years was certainly a 
margin of a reasonably definite period. The 
appellant thus claimed to have rebutted the 
presumption of permanent tenancy arising 
in favour of the defendants by reason of the 
antiquity of their tenancy. On the other 
band the respondents urged before Sen J. 
that whatever may have been the view of 
this Court before, since the decision of the 
Privy Council in 43 Bom. L. E. i^ it must 
now be taken to be settled that the only way 
in which a landlord can rebut the presump, 
tion of permanent tenancy arising in favour 
of the tenant by reason of the antiquity of 
his tenancy is to lead satisfactory evidence 
about the date of the commencement of that 
tenancy. It was urged that the earlier deci- 
sions of this Court which seemed to take a 
contrary view must be now treated as over- 
ruled. In this connection reliance was placed 
by the respondents on the decision of 
Divatia J. in 45 Bom. l. r, 186.^ Sen J. ap- 
parently accepted the contention of the ap. 
pellants and took the view that the tenancy 
in suit was shown to have existed for 20 or 
26 years in 1886 and that the margin of 20 
to 25 years was a fairly definite period. On 
that view he decided that there was no justi. 
ncation for drawing the presumption of per- 
manent tenancy in favour of the defendants, 

Mr. Oesai for the appellants has contended 
b efore us th at Sen J. has not properly appre. 

(’40) 21 A.I.R. 1940 P.C. 192 : I.L.E. 

h K (1940) Ear. P.C. 380 ; 190 I.C. 
342 : 43 Bom.L.R. 1 (P.C.), Shankarrao Dagadu- 
jirao V. Shambu Nathu Patil. ° 

2. (’43) 30 A.I.R. 1943 Bom. 95 ; 206 I.C. 487 :45 
oom. L. E. 186, Rama Appa v. Tippaya Appaya. 


dated the effect of the decision of the Privy 
Council in 43 Bom. L. R. i.^ Under S. 63, 
Bombay Land Revenue Code — which deals 
with agricultural leases— the landlord starts 
with a presumption in his favour that the 
tenancy is annual since the person placed 
in possession of the land of another as tenant 
shall be regarded as holding the same at the 
rent, or for the services agreed upon; or in 
the absence of satisfactory evidence of such 
agreement, at the rent payable or services 
renderable by the usage of the locality, or, 
if there is no such agreement or usage, shall 
be presumed to hold at such rent as, having 
regard to all the circumstances of the case, 
shall be just and reasonable. If a tenant 
sets up a plea of permanent tenancy, he has 
got to rebut this initial presumption by 
showing the antiquity of his tenancy as a 
result of which satisfactory evidence about 
its commencement is not forthcoming. He 
has also got to show that there is no evidence 
of the period of the intended duration of his 
tenancy; if these facts are proved, the initial 
presumption in favour of the landlord is 
displaced by a presumption in favour of 
the tenant that the duration of his tenancy 
is co-extensive with the duration of the 
tenure of his landlord and of those who 
derive title under him. At this stage the onus 
shifts to the landlord, and if he resists the 
inference of permanent tenancy being raised 
in favour of the tenants, he has got to lead 
satisfactory evidence of the commencement 
of his tenancy. 

Thus in the application of section 83, 
the onus of proof shifts from stage to 
stage and the question which often arises 
in such cases is ; If the tenant proves the 
antiquity of his tenancy, is the landlord 
required to prove the commencement of the 
tenancy by date, month and year, or, would 
it be enough if he shows that the tenancy 
may have commenced within a reasonably 
short period? On a strict construction of the 
terms of the section itself, it seems to me 
that the landlord is expected to prove the 
commencement of the tenancy, and since 
such commencement must necessarily mean 
the year, if not the date and month, in which 
the tenancy commenced, he is not entitled 
to say that he has led satisfactory evidence of 
such commencement merely by showing that 
the tenancy may have commeticed within 
a margin of any five, ten or twenty years. 

rima /acze, the object of the section seems 
to be to protect the pos^ession.of tenants who 
show the antiquity of their tenancy and who 
are able to claim that it is by reason of such 
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lantiquity that the commencement of their 
tenancy cannot he proved. 

I'lowever, in several reported decisions 
this Court took the view that a tenancy cannot 
be presumed to bo co-extensive with the dura- 
tion of the tenure of the landlord, even though 
the commencement of such tenancy cannot be 
traced to a particular year, provided it can 
l^e traced to a definite period, say twenty 
years, as for instance between 1830 to 1850. 
In 24 Bom. Jj. R. 831® a Division Bench of 
this Court had to decide this question in the 
light of the finding that the tenancy in that 
particular case had been traced back to a 
period from between 1830 to 1850. The judg- 
ment of Fawcett J. in this case is treated as 
a leading authority on this subject. While 
dealing with this question, this is what 

Fawcett J. held (p. 833) : 

"The phraseology of para. 2 of S. 83 ia no doubt 
somewhat vague and there are two opposite views 
that can be taken of the exact meaning to be put 
on the word ‘commencement.’ One that has been 
placed before us by the appellant is that it neces- 
sitates satisfactory evidence that the tenancy com- 
menced at any rate in a particular year. The other 
view is that it sufTices to show a particular period 
of time beyond which the tenancy certainly did 
not go. Dealing broadly with the first point of view, 

I do not think that logically there is ground for 
saying that a particular year is the real test 
contemplated by the Legislature. The primary 
point of commencement is of course the actual 
date on which the tenancy began and the fixing of 
the particular year really means no more than 
saying that the tenancy commenced at some point 
of time within 12 months. Rut why should one be 
limited to the particular division of time repre- 
sented by a month? I can ace no logical basis for 
saying that you are so justified in taking a number 
of months, but not justified in taking a number of 
years as sufiioient." 

Fawcett J. tested the argument by dealing 
with a hypothetical case in which the land- 
lord may be taken to have established that 
the tenancy commenced after the year 18G8 
and before the year 1871, but was not able 
to show that it commenced in particular 
in 18G9 or 1870. "Can it be reasonably said" 
asked Fawcett J. (p. 834) : 

“that this defect prevents there being satisfactory 
evidence of the commencement of the tenancy ? 
I do not think that this can have been intended by 
the Legislature. In my opinion the presumption 
operates when owing to the antiquity of the ten- 
ancy, you cannot fix on any particular point or 
period of time as that at or within which the ten- 
ancy commenced.” 

Fawcett J. then proceeded to hold that if 
you got the^ommencement of the tenancy 
within a period of twenty years 

“there is a commencement within a certain period 
eiiown which bars the presumption arising. At the 
s ame time this treatment of a ‘period* as sufficient 

3. (’22) 9 A.I.R. 1922 Bom. 402 ; 47 Bom. 4 : 76 
I.C, 71: 24 Bom L.R. 831, Narayanv. Pandurang. 


to satisfy the requirements of S. 83 must of course 
be applied with reasonable limits. 1 do not for in- 
stance mean to say that it would suffice to show 
that a tenancy had commenced after the flood. It 
is not, I think, necessary to define what are ‘reason- 
able limits’ : it is enough for the purposes of this 
case to say that the period, 1830 to 1850, is clearly 
a reasonable one.” 

In 27 Bom. L. R. 1258^ it appeared on evi- 
dence that certain land was waste land 
belonging to the landlord’s ancestor in or 
about the year 1851, and the ancestor of 
the defendant probably first cultivated it 
some years later. It was held that the 
tenant was not entitled to the presumption 
mentioned in S. 83, Land Revenue Code. In 
this case Fawcett J. delivered the judgment 
of the Bench and dealt with the criticism 
made against his judgment in 24 Bom. L. R, 

831® in these words (p. 1260): 

‘‘In both the judgments of Pratt J. and myself, 
the main reason for holding that the presumption 
could not be drawn was that a certain period waa 
proved within which the tenancy must have com- 
menced, and that there was no good ground for say- 
ing that a particular year was the outside limit 
contemplated by the Legislature in S.83,in regard to 
proof of the commencement of a tenancy. As I 
have said in that case, I can see no logical basis 
for saying that you are justified in taking a num- 
ber of months but not justified in taking a number 
of years as sufficient.” 

It was urged before the Court that the fact 
that the ordinary tenancy contemplated by 
the Land Revenue Code is an annual ten- 
ancy supplies a reason for taking a year as 
the extreme period contemplated by the 
Legislature. Fawcett J. rejected that con- 
tention on the ground that "there is nothing 
in S. 83 to confine it to the cose of annual 
tenancies, and if the Legislature bad intended 
such a construction we think it would have 
been more clearly expressed," 

The same question arose before Fawcett 
and Patkar JJ. in 29 Bom. L. R. 274.® In that 
case the tenancy was shown to have origi- 
nated at some time between 1768 and 1867. 
It was held that "the period of a century is 
too long and indefinite a period to constitute 
satisfactory evidence of the commencement 
of a tenancy within the meaning of S. 83.’* 
Reliance was placed by the appellant in 
that case on the judgment of Fawcett J. in 
24 Bom. L. R. 831® and in regard to the sub- 
mission made on that judgment Fawcett J. 
said (p. 280) : 

“I quite agree that logically Mr, Desai for the 
appellants can contend that a period of a hund- 
red years falls within the view taken in 24 Bom. 
L.R. 831^ but as there mentioned, some reasonable 

4. (’26) 13 A. I. R. 1926 Bom. 65 : 91 I. C. 847 : 

27 Bom. L.R. 1258. Ramobandra v. Dattn. 

5. (’27) 14 A. I. R. 1927 Bom. 270 ; 101 I.C. 840 ; 

29 Bom. L. R. 274, Shripadbhat v. Rama. 
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limits must be applied, and I think that, at any 
rate, a period of 100 years is too long to satisfy 
that condition.” ^ 

A similiar view was taken in 33Bom.L.R. 
551.® In that case the defendants showed 
that they were in possession as tenants 
from I 860 and that there was nothing to 
show how long they were in possession 
before that date. The plaintiffs adduced evi- 
dence to show that in the year 1758, another 
person was in possession of the land as a 
tenant. It was held 

“that the presumption could be raised in favour 
of defendants, in asmuch as there was neither 
any evidence of the period of the intended dura- 
tion of the tenancy, if any, agreed upon between 
the landlord and the tenant nor was there any 
evidence of any usage of the locality as to the 
duration of such tenancy.” 

Dealing with the provisions of s. 83, Land 
Revenue Code, Patkar J. observed that : 

“ordinarily the landlord must prove the com- 
mencement of the tenancy by proving that particu- 
lar day, month and year, on which the tenancy 
commenced by production of the lease or a rent 
note. It was, however, held in 24 Bom. L. E. 83is 
that in the absence of proof of the commencement 
of the tenancy in a particular year a definite 
period from 1830 to 1850 might be considered to 
be safificient to show the commencement of the 
tenancy in order to counteract the presumption 
undec St 83, Bombay Land Bevenue Code/’ 

Patkar J. also referred to the decision in 
29 Bom. L. E. 274® where a period of one 
hundred years was regarded as being too 
long and indefinite to satisfy the condition 
laid down by s. 83 to denote the commence- 
ment of the tenancy. It may be noticed 
^at apart from the authorities by which 
Patkar J. thought he was bound, on the 
section itself the view which he took was 
that the landlord had to prove the com- 
mencement of the tenancy by proving the 
particular day, month and year on which 

the tenancy commenced. In 37 Bom l e 376^ 

Beaumont C. J. and Divatia J. had to con. 
sider a similar question under s. 83, Land 
Revenue Code. Dealing with it, Beau- 
mont C. J. referred to the earlier decisions 
of this Court under S. 83 in these words 
(p. 380) : 

Court in a good many 
cases that S. 83, Bombay Land Bevenue Code, in 
referring to the absence of satisfactory evidence of 
the commencement of a tenancy, does not mean 
that there ruust be satisfactory evidence as to the 
exact date of commencement, that is, the day on 
which the tenancy commenced, but that it is suffi- 
cient if the evidence shows that the tenancy must 
have commenced in a particular period; and the 
degree of elasticity permissible in relation to the 
period has been the subject -matter of a good many 

(’31) 18 A. I. R. 1931 Bom. 302 ; 133 I. C. 826* 

33 Bom. L. R. 551, Janardan v. Lakshman. 

7. (’36) 22 A. I. R. 1935 Bom. 247 : 156 I. C. 
1020 i 37 Bom. L. R. 376, Vaman v, Ehanderao. 


decisions. Here it is suggested by the defendant 
that as the period is fixed between 1844 and 1851, 
there is sufficient evidence as to the commence- 
meut. I doubt that proposition. . . ” 

Then the learned Chief Justice pointed out 
that on the evidence in that case, even that 
assumption had not been established. In the 
view which I take about the effect of the 
provisions of s. 83, Land Revenue Code, I 
respectfully share the doubt expressed by 
Beaumont C. J. On the authorities, however, 
it is clear that this Court somewhat liberally 
construed s. 83, Land Revenue Code, in 
favour of the landlord and held that the 
landlord may successfully resist the claim of 
the defendant to be regarded as a permanent 
tenant even if he shows that the tenancy com- 
menced not in a particular year, but within 
a reasonably short period of years. In 43 Bom. 
L. R. l.Hhe question as to the tenant’s rights 
of permanent tenancy arose before the Privy 
Council. This Court had held that the ten- 
ancies in all the six cases involved in that 
appeal attracted the provisions of para. 2 of 
S. 83, Land Revenue Code. While dealing 
with this question their Lordships referred 
to the decisions of this Court which I have 
mentioned above, and they said (p. is) : 

“Some cases have been cited to their Lordships 
to show the interpretation put upon this provision 
of S. 83 by the High Court of Bombay [45 Bom 
350,8 23 Bom. L. R. 533,9 47 Bom. 4 ,s 27 Bom* 
L.R. 12584 and 29 Bom. L. R, 274,5] Their lord- 
ships think that for the purposes of the present 
case it is sufficient to note that the particular pre- 
sumption mentioned in the clause is not directed 
to be made save upon these two conditions (among 
others) • firsts tbut there is no satisfactory evidence 
of the date of the commencement of the tenancy 
and secondly, that this lack is due to the antiquity 
of the tenancy. They cannot agree that the first 
condition is excluded by showing that the tenancy 
had its origin at some date within a period of 20 
years which cannot be more precisely ascertained. 
This is not satisfactory evidence of the date of its 
commencement, and the view taken in 24 Bom.L. 

R. 831,3 fails in their Lordships’ opinion to give 
eflect to the ordinary meaning of the language of 
the clause. Again, by a tenancy’s antiquity the 
section does not, in their Lordships’ opinion intend 
any reference to remote ages in the past or to 
‘time immemorial’ in the sense of the English law. 

It is to be given the practical meaning appropriate 
to its context and afforded by the limits within 
which living testimony to past facts is necessarily 
restricted.” 

It may be pointed out that as regards the 
tenancies with which their Lordships were 
dealing, their Lordships \ook the view that 
th ey were not proved to have been in exist- 

^kaV'n 22rr45 Bom. 350 : 

ft Vamanrao v. Bai Ainba. 

® • 63 I. C. 935 : 

23 Bom. L. R. 533 on appeal (’22) 9 A.I.R. 1922 
Bom. 25 : 46 Bom. 687 : 66 I.C. 315: 24 Bom 
L.R. 226, Sidhanath v. Chiko. 
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ence before 1892 and that the presumption 
could not, therefore, be properly applied to 
them, “notwithstanding that the evidence by 
no means excludes the possibility of an 
earlier origin.” Their Lordships did not, 
therefore, proceed as regards any of the said 
tenancies upon the presumption authorised 
by S. 83. They held that the tenancies in 
question were permanent tenancies on the 
other evidence in the case, particularly the 
entries in the Record of Rights which des- 
cribed the possession of the tenants as that 
of permanent tenants. 

The question which thus arises for deci- 
sion is whether having regard to the observa- 
tions of their Lordships of the Privy Council 
to which I have just referred the view taken 
by this Court in the earlier decisions is still 
good law. It is true that the actual decision 
of the Privy Council was based upon indepen- 
dent evidence in favour of the tenants and 
that in terms the Privy Council refused to 
proceed as regards the tenants who had plead- 
ed permanent tenancy upon the presumption 
authorised by S. 83. In that sense the obser- 
vations in question are obiter. But it is well 
established that the obiter dicta of their 
Lordships of the Privy Council are binding 
on all Courts in India if the said dicta con- 
tain a definite expression of there Lordships’ 
opinion : vide 37 Bom. 513.’® Now there is 
no doubt that the observations made by the 
Privy Council in 47 Bom. L. R. l’ as to the 
scope and proper effect of the provisions of 
S. 83, Land Revenue Code, contain their 
Lordships* well-considered opinion on that 
section. The point was obviously argued be- 
fore their Lordships and the decisions of this 
Court which took a liberal view of S. 83 were 
cited before them. The judgment of Fawcett 
J. in 24 Bom. L. R. 831^ which was, in this 
Court, regarded as a leading judgment on 
this point was considered by their Lordships 
in some detail and its reasoning was subjected 
to a close examination. Under these circum- 
stances, it would. I think, be impossible to 
accede to the contention of the plaintiff- 
respondent before us that in spite of this clear 
expression of their Lordships' view it would 
be permissible for us to rely upon the earlier 
decisions of this Court as good law. Their 
Lordships have clearly indicated that the 
satisfactory evidence which the landlord is 
expected to lead to rebut the presumption 
of permanent tenancy arising in favour of 
the tenant must relate to the commencement 
of the tenancy, and as the word “commence. 

10. (’13) 37 Bom. 613 720 I. 0. 162, Shrinivas 
Sarjerao v. Balwant Venkatcsh. 


ment” clearly indicates the said evidence 
must have reference to the year, if not the 
month and date, of such commencement. I 
think, therefore, that even on the alterna- 
tive finding recorded by Sen J. that the 
tenancy in this case may have commenced 
between i860 to 1865, it cannot be held that 
that is satisfactory evidence of the com- 
mencement of the tenancy within the meaning 
of S. 83, Land Revenue Code. That being so, 
the Court is entitled to draw the presumption 
of permanent tenancy in favour of the tenants 
in this case. In 45 Bom. L. R. 186^ Divatia J, 
took the same view about the effect of the 
Privy Council decision in 43 Bom. L. R. l’ 
and Lokur J., while dealing with a similar 
question in S.A. No. 566 of 1940” has accepted 
the view expressed by Divatia J. 

For the plaintiff- respondent Mr. Coyajee 
has, however, contended that S. 83, Land 
Revenue Code, cannot apply to the lands in 
suit since these lands are pargana watan 
lands. The argument is that S. 83 deals with 
ordinary rayatava lands and the nature of 
the presumption which arises under para. 2 
of that section shows that the section was 
not intended to apply to watan lands. Under 
para. 2 of the said section "the period of the 
tenancy is presumed to be co- extensive with 
the duration of the tenure of such landlord 
and of those who derive title under him.** 
Mr. Coyajee contends that in the case of 
watan lands the successor of the immediate 
landlord cannot be said to derive his title 
under him and so the presumption arising 
under that paragraph cannot enure to the 
benefit of the tenant as against such successor. 
This point, however, has not been taken ini 
any of the Courts below and Mr. Desai fori 
the appella'nts objects to permission being 
granted to Mr. Coyajee to argue this poinn 
for the first time in Letters Patent appeal.! 
Having regard to the consistent practice of! 
this Court in this matter, Mr. Desai si 
objection must be upheld : vide 88 Bom.' 
L. R. 221.’^ 

I will, therefore, assume that S. S3, Land 
Revenue Code, applies to watan lands. Before 
Regn. 16 [XVI] of 1827, these watan lands 
were alienable like all other property. By the 
provisions of the said regulation watan pro- 
perty became inalienable. This regulation 
was applied to the Belgaum District in 1830. 
For the plaintiff-respondent Mr. Coyajee 3 

11. Second Appeal No. 666 oJ 1940. decided^ 
Lokur J. on 13th July 1943, Kantilal Bokordas 
V. Kuberdas Hargovandas. 

12 (’36) 23 A I.R. 1936 Bom. 227 : 60 Bom. 516 : 
163 I. 0. 305: 38 Bom. L. R. 221, Salteppa v. 
Mahomedshah* 
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contention is that in applying s. 83 , Land 
Revenue Code, to watan lands, the tenant 
must be called upon to show not merely that 
he has been in possession of the land as tenant 
for a very long number of years, but that his 
possession as such tenant is traced back to a 
time when the land was alienable. It has 
been held by the Privy Council in 25 Bom. 
L. R. 1005^^ that: 

“Persons who and whose predecessors-in-title 
have claimed to be and were tenants of service 
Vatan lands cannot acquire title to" a permanent 
tenancy in the lands by adverse possession as 
against the Vatandars from whom they hold the 
lands.” 

In the light of this decision of the Privy 
Council, it has also been held in 27 Bom. 
L. R. 449^^ that: 

“A person who is in possession of watan lands 
as a tenant of the vatandar cannot acquire a right 
by adverse possession to fixity of rent. 

“Even if a permanent tenant can acquire aright 
of fixity of rent as against the immediate holder 
of the watan by adverse possession, it will not pre- 
vail against the next holder.” 

The question as to the effect of these two 
decisions on the application of s, 83, Land 
Revenue Code, to watan lands arose inci- 
dentally in 33 Bom. L. R. 210.^® It was held : 

“that the defendants were entitled to rely on the 
presumption raised under S. 83, Land Revenue 

Code, and that they could not be ejected from the 
land.” 

Having regard to the facts found in that 
particular case, Patkar J. took the view that 

(p. 212) : 

“It is not necessary in the present case to go 

into the general question as to whether the 

presumption under S. 83 does or does not apnlv to 
watan lands ...” 

Dealing with the decision of the Privy 
Council in 25 Bom, L. R. 1005 *® Patkar J. 
pointed out that the permanent lease in that 
case was granted on 15th March 1853, after 
the enactment of the Bombay Regn. I6[xvi] 
of 1827, and held that the decision in the said 
case does not prevent the raising of the pre. 
sumption under s. 83, Bombay Land Reve- 
nue Code, in regard to the tenancy with 
which he was dealing. In 34 Bom. L. r. 
1131^® the tenancy of the defendant had 
commenced somewhere within a period of 
150 years between 1700 and 1850. The lands 
were watan lands, which first became inalien- 

13. (’23) 10 A.I.R. 1923 P.C. 205 : 47 Bom. 798 • 
60 I. A. 265 : 25 Bom. L. R. 1005 : 74 I c 
362 (P.C.), Madhavrao v, Raghunath, 

14. ( 25) 12 A.I.R. 1925 Bom 375 ; 49 Bom. 526 • 
87 I. C. 779 : 27 Bom. L. R. 449, Vishnu v, 
Tukaram. 

15. (’31) 18 A, I. R. 1931 Bom. 191 : 131 I. 0. 
466 : 33 Bom L. R. 210, Govind v. Vithal. 

16. (’32) 19 A. I. R. 1932 Bom. 577 : 140 I. 0. 
557 : 34 Bom. L. R, 1131, Ramchandra v. 
Adiveppa. 


able on the passing of Regn. 16 [xvi] of 1827. 
A question having arisen whether the tenancy 
became permanent by virtue of the presump, 
tion contained in s. 83, Bombay Land 
Revenue Code, it was held 

“that having regard to the fact that S. 83 
Bombay Land Revenue Code, did not exclude’ 
watan lands from its operation and to the fact 
that the onus was on the landlord to show the 
commencement of the tenancy, the Court should 
presume that the tenancy of the defendant was in 
existence even prior to 1827.” 

It was also held 

“that the tenancy of the defendant havin*^ 
commenced somewhere between the years 1700 
and 1850, it should be presumed, in the absence 
of any evidence to the contrary that the tenancy 
commenced at a time when the watan lands were 
alienable under the law prevailing before Regn. 16 
[XVI] of 1827 came into force;” and that, there- 
fore, the statutory presumption of permanent ten- 
ancy arose under S. 83, Bombay Land Revenue 
Code, 1879.” 


Mr. Desai contends that Patkar J. held 
in this case that in case the tenant show- 
ed that he was in possession as a tenant 
in 1850, a presumption must be drawn that 
he was in possession even before 1827. He 
argues that under this decision it is the 
landlord who must resist the inference aris- 
ing from the defendants’ antiquity of ten- 
ancy by showing that the tenancy in ques- 
tion commenced at a time when the prohi. 
bition against alienation of watan property 
came to be enacted. It may be pointed out 
that when Patkar J. held that the tenancy 
of the defendant commenced somewhere be- 
tween the years 1700 andl850it was in refer- 
ence to the evidence in the case which 
showed that the tenant had traced back his 
possession to 1850 whereas the landlord had 
shown that in 1700 the village in which the 
land was situated was waste. Even so, this 
Court held that the tenancy must be deemed 
to have been in existence even prior to 1827 . 

Broomfield J. dealt with this question in 
37 Bom. L. R. 209.^^ He referred to the Privy 
Council decision in 25 Bom. L. R. 1005^® 
and to the decisions of this Court in 33 Bom. 
L. R. 210^® and 34 Bom. L. R. 1131.^® “If,” 

says Broomfield J. (p. 212 ), 


as appears to me to be the case, there is no 
satisfactory evidence as to the time when the 
tenancy in this case commenced, then on the 
authority of 33 Bom. L. R. 21016 the defendants 
would be entitled to rely on the presumption under 

f • fif consi- 

dered both the Privy Council ruling and the decision 
m 49 Bom. 526^ and it was held that having 
regard to the fact that S. 83, Bombay Land 
^venue Code, did not exclude watan lands from 
its operation and to the fact that the onus was 


17 (’35) 22 A.I.R. 1935 Bom. 191 : 156 l.C. 760 ■ 
37 Bom. L. R. 209, Dhondu v. Damodar. 
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on the lanrllord to show the commencement of Ihe 
tenancy, the Court should presume that the 
tenancy of the defendant there was in existence 
even prior to ]827. It is true, as the learned 
counsel for the respondents pointed out, that in 
that particular case the earlier limit for the com- 
mencement of the tenancy went back as far as 
1700, but the later limit was 1850. that is to say, 
after watan lands had become inalienable, and the 
principle laid down will apply to the present case, 
where also possession 'presumitur retro. I hold, 
therefore, that the fact that these lands are watan 
lands does not constitute a legal bar to the opera- 
tion of S. 83, Bombay Land Revenue Code.” 

In the case with which Broomfield J. was 
dealing, the tenant was able to trace back 
possession to 1678. It is true that in that 
particular case the plaintiff landlord bad 
not produced documents with regard to the 
property prior to 1878 and Broomfield J. held 
that an inference would be justifiable that 
if the said records which were admittedly 
in the possession of the plaintiff had been 
produced they would have supported the 
defendants’ case that their ancestors were in 
occupation of the land even prior to 1878. 
But the application of the principle of pre- 
sumitur retro to the facts of that particular 
case docs not seem to have been influenced 
by the finding as to the non-production of 
the documents by the plaintiffs in that case. 
In 40 Bom. L. R. 439^® it was held that the 
evidence in the case justified the finding of 
the trial Court as to the time at which the 
defendants' tenancy of the watan lands in 
dispute commenced, and since the commence- 
ment of the tenancy had been ascertained 
with reasonable definiteness, S. 83, Land 
Revenue Code, could not in terms apply to 
assist the defendants. On that view of the 
matter, it was not necessary to consider the 
other question as to whether in the case of 
watan lands it is for the tenant to show that 
he was in possession of the said lands as a 
tenant at a time when the watan property 
was alienable. Broomfield J. incidentally 
referred to tho decisions bearing on this 

point and observed (p. 44l) : 

“Whnt was held in those cases was that S. 83 
will apply in the case of watan lands if the tenancy 
has been shown to have commenced before watan 
lands were rendered inalienable by the operation 
of Regn. 16 [XYI] of 1827.” 

As I have already pointed out, the decisions 
in question including the judgment of 
Broomfield J., to which I have already re- 
ferred, do not seem to put the onus on the 
tenant to carry his possession back to a 
period when the watan property was alienable. 
■On the contrary they seem to lay down that 

18. (’38) 25 A. I. R. 1938 Bom. 316 : I. L, R. 
(1938) Bom. 466 : 176 I. C. 398 : 40 Bom. L. R. 
439, Krishna v. Laxmibai. 


if the tenant establishes the antiquity of his 
tenancy, the doctrine of presumitur retro 
comes to his help and the landlord can rebut 
the presumption arising from such possession 
only by showing that the tenancy com- 
menced at a time when the watan property 
had ceased to be alienable. 

The doctrine of presumitur retro is one 
of general application and there is no justi. 
fication for excluding from its operation 
watan property. As held by the Privy 
Council in 14 I. A. lOl'^atp. llO*'when the state 
of possession for a long period of years has 
been satisfactorily proved, in the absence of 
evidence to the contrary, presumitur retro.'* 
Under S. 83 when the defendant seeks to 
rebut the initial presumption of annual 
tenancy arising in favour of the landlord, 
he leads evidence to show that be has been 
in possession of the land as a tenant of the 
plaintiff or his predecessor for a very long 
time. If and when he proves the antiquity 
of his tenancy, be invites the Court to draw 
an inference in his favour that it is because 
of that antiquity that the commencement of 
his tenancy cannot be proved and that the 
period of his tenancy should, therefore, be 
regarded as co-extensive with that of the 
landlord. At this stage the landlord has got 
to meet that evidence by showing that the 
tenancy had commenced in a particular year. 
Now, while dealing with tho question of the 
long possession, it is difficult to see why this 
doctrine of presumitur retro should not 
apply merely because the property of which 
the tenant had been in possession happens 
to be watan property. That being so, in the 
present case the defendants must be deemed 
to be entitled to the presumption under 
S. 83, Land Revenue Code. As I have already 
said above, there is evidence to show that they 
were in possession of the land in 1849. Even 
according to the finding of Sen J. they were 
on the land sometime between 1860 and 1866. 
Under these circumstances, they must be 
presumed to have been in possession prior to 
1880 when the watan lands became inalien- 
able in this district. The result is that the 
appeal is allowed and the decree passed by 
the learned Assistant Judge, Belgaum, in 
Civil Appeal No. 87 of 1939 is restored. The 
respondents to pay the appellant's costs of 
this Letters Patent appeal as well in second 
Appeal NO. 33 of 1941. 

Kania Ag. C. J. — I agree. The question 
before the Court is whether the defendants 

19. (’87) 14 Cal. 740 : 14 I. A. 101 : 6 Sar. 45 
(P. C ), Anangamanjari v. Tripura Soondari 
Cbowdhrani. 
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have established that they were permanent 
tenants and as such entitled to retain posses. 
Sion against the plaintiffs. In the trial Court 
oral eivdence was led but that was regarded 
as unsatisfactory. Therefore, a conclusion 
has to be drawn from the documentary evi- 
dence in the case. That consists of four 
documents. The first set came into existence 
in 1849 and consists of entries in the Revenue 
Pucca Book. The second is a document of 
1853 which is an entry in the Revenue 
Prat Book of that year. The third is a docu- 
ment of 1873 (EX. 136) and the fourth is des- 
cribed as a permanent lease (ex. 189). Sen J. 
considered the first two sets and came to 
the conclusion that they did not show that 
the defendants’ predecessors-in-title were 
tenants of the plaintiffs’ predecessors-in-title 
of the lands in suit. In the later part of his 
judgment, he stated that it was not shown 
that they were such tenants "of the plaintiffs’ 
family. I do not think the learned Judge 
attached any particular significance to the 
words "plaintiffs' predecessor” or "plaintiffs’ 
family.” In my opinion, that point is not 
material. The point to be proved is whether 
the defendants’ predecessors-in-title were in 
possession of the land in suit as tenants. Ap- 
proaching these two documents from that 
point it appears that the learned Judge over- 
looked the fact that the total area of survey 
No. 40 in 1849 (excluding the ten acres men- 
tioned in Ex. 190) was 27 acres and ii 
gunthas. That conclusion is supported by 
the statement of the area of survey No. 40 in 
the documents of 1873 and 1886. The learned 
Judge has further overlooked the fact that 
in' Exs. 181 and 190 (which are two copies of 
the same document) the word entire’ is 
used in connection with the names of the 
cultivators. Bearing in mind these two im- 
portant facts it seems to me that the two 
cultivators, one of whom was the defendants’ 
ancestor, were tenants of survey no. 4o in 
1849. It is not clear what particular area was 
held by them as such tenants. The original 
book which may throw some light on it was 
produced in the trial Court but is not here 
at present. The copy, which is put in as ex- 
hibit, shows that Nos. 83 and 34 were the 
original numbers before survey no. 4o was 
given to this area, and in connection with 
these two numbers the word "entire” or 
“entirely” is used. Bearing in mind the fact 
that the total area of the four plots of land 
in respect of which the plaintiffs filed this 
suit is 27 acres and ii gunthas (about) and 
also the fact that the plaintiffs have claimed 
these as successors-in- title of Yamaji, it ap. 


pears that the ten acres which were referred 
to in Exs. 181 and 190 as under the manage- 
ment of Babaji Abaji were not under the 
tenancy of the two tenants. I think that if 
the learned Judge had these two facts before 
him he would have come to the conclusion 
that the defendants’ predecessor Appaya was 
one of the tenants of survey no. 40 in 1849, 
The relevant clauses and terms used in 
the documents of 1873 and 1886 have been 
set out in the judgment of my learned 
brother. The document of 1873 clearly shows 
that the lands in question were under the 
vahivat of the defendants’ predecessors be- 
fore that year. That document in terms 
says that after the period of mortgage was 
over the tenant could continue to be in posses- 
sion and enjoy the lands *as long as he 
liked* on payment of Rs. 30 a year. That 
document, therefore, clearly establishes the 
right of the defendants’ predecessor to hold 
the lands in perpetuity after the period of 
the mortgage. It equally shows that the ten- 
ant was in occupation as such for some time 
before that date. That document further 
shows that the tenant’s right of possession 
and tenancy had commenced before 1873. 
The document of 1886, although described as 
permanent lease, is in effect a mortgage. It 
is difficult to see how the document of 1873 
can be limited by a later document, merely 
because it is described as a permanent lease. 
In my opinion, that document only makes 
a slight variation of the rent to be paid by 
the tenant, after the mortgage loan was paid 
off by appropriating the rent towards pay- 
ment of the capital amount. I do not think 
that document shows that the commence- 
ment of the tenancy was in 1861 or 1866 as 
contended by the respondents. I apprehend 
that the learned Judge did not correctly ap- 
preciate the effect of that document in the 
light of the recitals found in the document 
of 1873. The statement that the land was 
for vahivat for the last 20 or 25 years for 
cultivation with the tenants, is only a loose 
way of expressing that the land was in the 
possession of the tenant for several years 
before the document was passed. It does not 
fix even an approximate time during which 
the land was previously in the tenant's pos- 
session. That is made clear on reading the 
original. The statement of the plaintiffs on 
which the learned Judge relied to show that 
the tenancy commenced in i860 does not 
help the respondents, because that statement 
is not made on personal knowledge but only 
as a result of his own conclusion on the con- 
struction of the documents produced in the. 
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case. I, therefore, agree with my learned 
brother that the commencement of this ten. 
ancy is not shown to be in the year 1861 or 
ISGG. I am unable to agree with the con- 
elusion of Sen J. that the tenancy has been 
traced up to 1860. 

The effect of the last two documents even 
if we ignore the two documents of 1849 and 
1953 is that the tenants as such were in ix)s. 
session in 1873 and they were in possession 
of the land as tenants for some years before 
that. The question under the circumstances 
is what is the effect of S. 83, Land Revenue 
Code. That section contemplates the tenant 
contending that by reason of antiquity of 
tenancy he is unable to produce definite evi- 
dence of his possession as a tenant beyond 
a certain period. The section is interpreted 
to mean that if the tenant proves that, the 
landlord has to enter upon his defence and 
establish that the tenant’s contention that 
the original tenancy is lost in antiquity is 
not correct because by affirmative evidence 
be is able to establish that the tenancy had 
commenced at a particular time. That ap- 
pears to bo the result of the decisions on the 
construction of s. 83. A controversy then 
arose as to what was the meaning of the 
words “commencement of the tenancy.” Was 
it sufficient if it was shown that it commenced 
within a span of 20 or 30 years ? In 24 Bom. 
L. R. 831^ it was held that a period of 20 
years was not unreasonable under the circum- 
stances of the case. An attempt was made 
to extend that period to 36 years, but that 
failed. The question whether proof of such 
kind is satisfactory proof of the commence- 
ment of the tenancy came to be considered 
by the Judicial Committee of the Privy 
Council in 43 Bom. L.R.i.^ Their Lordships 
definitely negatived the contention that proof 
of commencement of tenancy by the land- 
lord within a period of a few years (in that 
case twenty years) was not the proof re- 
quired under S. 83, Land Revenue Code. It 
is true that this expression of opinion was 
not directly called for, but in the matter of 
interpretation ot a section of the Act there 
is no question of the opinion being obiter. 
In my opinion, this interpretation is entitled 
to its full w’eight. It appears that their 
Lordships were pressed with the contention 
that if the argument about the commence- 
ment of the tenancy during the period of 
years was rejected, the Court must say that 
it must be proved that the commencement 
was on a particular date. Their Lordships 
appear to have accepted that argument. I 
venture to think, however, that their Lord- 


ships did not literally mean that proof on 
the part of the landlord must be of the exact 
date of the commencement of the tenancy. 

It must be recognised that in the case of 
agricultural lands tenancy for a week or a 
month is out of question. The normal course 
of letting such lands is for a year. I should 
not be surprised if the matter were again 
brought before the Privy Council and their 
Lordships accepted the contention that if 
proof of the commencement of the tenancy 
to a certain specific year was given and 
accepted by the Court, it would meet the 
provisions of section 88. 

I do not propose to deal in detail with the 
various authorities cited before us. They 
have been fully dealt with in detail by 
my learned brother. I only desire to say that 
in 34 Bom. L. R. 1131^® the assumption that 
the period of commencement was between 
1700 and 1850 has to be considered along 
with the fact that the Court found that the 
village itself came in the possession of the 
plaintiff’s predecessor in 1700. 1 think perhaps 
a better way of putting it might have been 
that the title of the plaintiff’s predecessor in 
that case could only be from 1700 and it was 
proved that the defendants* tenancy was be- 
fore 1850 and therefore a presumption was 
permitted to be drawn under S. 83, Land 
Revenue Code. The only question before the 
Court was that if possession and tenancy 
were established up to 1850, was the tenant 
entitled to the presumption permitted to be 
raised under S,83? In that connection it may 
be noticed that in 43 Bom. L.R. l' at page 15 
their Lordships observed as follows: 

“ Again, by a tenancy’s antiquity the section 
does not in their Lordships* opinion intend any 
ference to remote ages in the past or to 'times im- 
memorial’ in the sense of the English law. It is to 
be given the practical meaning appropriate to its 
context and afforded by the limits within which 
living testimony to past facts is necessarily res- 
tricted.” 

In the present case once it is held that the 
defendants’ predecessors-in-title were in pos- 
session as tenant-s prior to 1873 or 1849, I 
think the defendants have discharged the 
burden W’hich lay on them to prove antiquity 
within the meaning of the section. The suit 
was filed in 1935 and the judgment was given 
in 1939. The defendants had thus led evidence 
of the character of their possession of over 
CO years. This is prima/acia sufficient proof. 
In view of the Privy Council judgment the 
attempt to contend that the commencement 
of the tenancy may be between 1861 and 
1866 does not help the plaintiffs, because such 
commencement is not considered sufficient 
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to displace the presumption raised on the 
evidence led by the defendants. Mr, Coya- 
jee raised the larger question whether 
S. 83 applied to pargana watan lands 
at all. He strongly relied on the concluding 
part of the paragraph in S, 83 dealing with 
this question and urged that as each succes- 
sive tenant did not claim from the preceding 
holder the words and expressions used in S. 83 
did not apply to watan lands. We are not 
concerned in the present case with this con- 
tention because it cannot be permitted to be 
raised in the Letters Patent appeal for the 
first time. The only contention urged before 
Sen J. as summarised by the learned Judge, 
was this ; 

“ .... that with regard to watan lands, S. 83, 
Land Revenue Code, is subject to the qualification 
that if the tenancy could not have commenced be- 
fore 1830, when the Reg, 16 [XVI] of 1827 came 
into operation, no presumption under that section 
could arise.’* 

The contention therefore was that even if 
the Court could raise a presumption under 
S. 83 in respect of watan lands, when there 
was a tenancy shrouded in antiquity, there 
can be no presumption that such tenancy 
came into existence prior to 1830, That argu- 
ment was considered and rejected by Broom- 
field J. in 37 Bom. L. R. 209.^^ I respectfully 
agree with that conclusion. Once it is held 
that the commencement of the tenancy was 
beyond the memory of persons who could 
depose to it when litigation started, there 
appears no reason to limit that to a particular 
period. In fact I think it will be a contra- 
diction in terms to say that it commenced be- 
fore 1839 but not in 1819. The only contention 
which can be urged is that the defendants must 
show that the tenancy commenced before 1830. 
In my opinion, there is no justification for 
holding that it was the duty of the defendants 
to show that the land in question was in their 
possession as tenants and that the tenancy 
commenced before 1830. The proof of anti- 
*3uity, once accepted by the Court, does not 
limit it to a particular period, and I see no 
reason why the Court should not presume 
that the tenancy commenced before any 
legislative, disability against alienation was 
imposed in a particular year. I therefore 
agree that the appeal should be allowed and 
■the decree of the first appellate Court 
restored. The respondents should pay the 
costs of this appeal and of the appeal before 
'Sen J. , 

n,s./d,h. Appeal allowed* 
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First Appeal No. 261 of 1942, Decided on 31at 
July 1945, from decision of Joint Civil Judge 
(Senior Division) Poona, in Suit No. 224 of 1931. 

(a) Hindu law— Sources— Custom — Custom 
overrides text— Custom must be ancient, certain 
and reasonable — Onus to prove custom is on 

person setting it up— Permissive custom— Test 

of invariability cannot be applied— Nature of 
evidence to prove custom, indicated— Custom 
as to sagotra marriage among Deccani Brah- 
mins held established. 


Under Hindu law custom is one of the three 
sources of law. Where there is a conflict between 
the custom and the text of the Smriti, custom over- 
rides the text. A custom must be proved to be 
ancient, certain and reasonable, and being in dero- 
gation of the general rules of law, it must be es- 
tablished by clear and unambiguous evidence. Wh^n 
a party sets up a custom it is obvious that the 
onus to prove that custom is on him. The test of 
invariability can be legitimately applied in the case 
of customs like primogeniture. But, in the case 
of permissive customs the test of invariability can- 
not be rigidly applied. [P 379 C 1; P 381 C 2- 

P 385 C 2; P 386 C 1; P 388 C 1] 

If in a particular case the party pleading a 
custom has produced general evidence of a respect- 
able and reliable character showing that the parti- 
cular custom prevails amongst the community to 
which the witnesses belong, and that the observ- 
ance of the custom is well known for a fairly 
long period of time, that evidence can be accepted 
in support of the custom pleaded. If instances are 
cited coveting a period of nearly 30 years, it would 
not be unreasonable to presume that the evidence 
of those instances shows that the custom had been 
in existence even before the period covered by those 
instances : Case law discussed. [P 382 C 1; 

P 388 C 2] 

While dealing with a growing custom it would 
be unreasonable to exclude from consideration in- 
stances in support of that custom merely on the 
ground that those instances took place pending the 
suit : [P 389 C 1] 

Held on consideration of the evidence in the case 
that a custom applicable to the Deccani Brahmins 
by which a marriage can be validly performed be- 
tween persons belonging to the same gotra if, before 
the cdebration, the daughter was given in adoption 
to a person of a different gotra^ was established. 

[P 389 C 2] 

Hindu Law — 

(’40) Mulla, Page 15, Pts. (k) and (1), Page 17, 
Pt.(8). 

(*38) Mayne, Page 67, Pt. (u), Page 71, Pts. (e) 
and (h), Page 78, Pt. (t). 

(b) Hindu law — Text — Interpretation — Court 
has to look to interpretation put by recognised 
commentators. 

The Court has to look to the interpretation put on 
the text by recognised commentators only ; Inter- 
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prctation of the text by the witnesses examined by 
the parties cannot help the Court. [P 378 C 2] 

Hindu Law — 

(’40) Mulla, Page 10. Pt. (i). 

(’38) Mayne, Page 43, Pt. (h). 

(c) Hindu law — Marriage — Sagotra marriage 
is invalid. 

Apart from custom, marriage between Sagotra 
persons is invalid under Hindu law : 32 Bom. 619, 
Expl [P 396 C 1] 

Hindu Law — 

(’40) Mulla, Page 506, S. 436. 

(*38) Mayne, Page 170, Pt. (i) 

P. V . Kane — for Appellants, 

P. A. Jahagirdar, S. Y. Abhyanltar, N. M. 
Sungund; and li. N. Bhalerao — for Respon- 
dents 1 to 6; and 7 and 8 respectively. 

Kania Ag. C. J. — This is an appeal 
from the judgment of the Joint Civil Judge 
(Senior Division) at Poona in civil Suit No. 
224 of 1931. When this suit was filed, plain- 
tiffs 1, 2 and 3 were minors. They are sons 
of defendant l by his predeceased wife. The 
suit was filed by the plaintiffs’ next friend 
the grandfather, who is a Jahagirdar and a 
First Class Sardar in the Deccan, Defen- 
dant 1 lost his first wife in about 1927. Defen- 
dant 2, who is stated to be of Bharadwaja 
gotra, was taken in adoption by one Kale, 
who was of a different gotra, on Hth July 
1929. On 12th July 1929, defendant 1 married 
defendont 2 according to Hindu rites. The 
next friend of the minor plaintiffs, who was 
aware of the intended marriage, had taken 
part in various ceremonies prior to the marri- 
age. A couple of days before the marriage he 
received a letter from the Shankaraebarya 
of Sankeshwar Pith, expressing the opinion 
that the intended marriage of defendants 1 
and 2 would bo against Hindu religion. The 
plaintiffs’ next friend, thereupon, refrained 
from attending the marriage. Other persons 
attended the marriage. It was performed by 
the priest of the family. That was followed 
by a feast of about 200 or 800 people, when 
all friends and relations attended as usual. 
After the marriage was celebrated, defendants 
1 and 2 and the minor plaintiffs lived with 
the next friend of the plaintiffs for several 
months. In 1931, the next friend filed this 
suit in the name of the three minor sons of 
defendant i. The first prayer is that the 
marriage of defendants i and 2 be declared 
null and void. The second prayer is that as 
the marriage of defendants i and 2 Was 
not permitted by law, and,asthe?/pa 7 ia 2 /an 
(thread) ceremony of the plaintiffs was to 
be shortly performed, defendant 2 should be 
restrained from taking part in that cere- 
mony. It was also claimed that defendant 1 
may be restrained from performing the 


ceremony without undergoing the prayaschit 
prescribed by the shastras. Defendants 1 
and 2 filed one written statement. In para. 5 
they contended that the marriage of de- 
fendant 1 with defendant 2 was legal, accord- 
ing to the custom and practice prevailing in 
the community of the Deccani Brahmins in 
this Presidency. The allegation that ^sagotra 
marriage is null and void under Hindu 
law was not admitted. Various other minor 
contentions were raised in the pleadings, with 
which we are notnow concerned. Defendants 
3 to 6 are the sons of defendant 2 by defen. 
dant 1 , born since the suit was filed. Since 
the thread ceremony of the plaintiffs has 
been performed, we are now concerned only 
with the first prayer. Before the trial Court 
several witnesses were examind on the ques- 
tion of custom. They also deposed to the 
meaning of the authoritative texts. It is 
clear that their interpretation of the texts 
cannot help the Court, as the Court has to 
look to the interpretation put on the texts 
by recognised commentators only. The learn- 
ed trial Judge came to the conclusion that 
a marriage between sagotras was prohibited 
according to the Hindu Smriti writers and 
recognised commentators. He, however, held, 
that the defendants had established the cus- 
tom pleaded by them and therefore to that 
extent the law was modified. The suit was 
therefore dismissed. From that judgment, 
this appeal has been preferred. When the 
matter came before this Court, at first, only 
plaintiff 2, who had by then attained ma- 
jority appeared as the appellant. In the 
course of discussion it was stated that all 
the plaintiffs were living with the defendants. 
At a later stage, plaintiffs 1 and 3 appeared 
through another advocate to support the 
appeal. It may be mentioned that all the 
three plaintiffs have now attained majority. 
It is not denied that they live with the de- 
fendants. It appears, therefore, clear that al- 
though they have attained majority, the ap- 
peal is still prosecuted under the directions, 
or, according to the wishes of the paternal 
grandfather, who was the original next friend 
of the plaintiffs. 

On l^half of the appellant, it was contend- 
ed that the evidence led before the trial 
Court on the question of custom was not 
sufficient. It was argued that the instances 
were few and the details of each instance 
were not sufficiently full to make it a per- 
fect instance. The learned advocate for the 
appellant did not address us at length on 
the question of interpretation of the original 
texts as the finding of the trial Court was in 
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favour of the appellant. At a later stage, in 
reply, he however addressed us on that part 
of the dispute between the parties. 

Mr, Kane relied on three cases in support 
of his contention that the evidence of custom 
should be clear and unambiguous, and the 
custom should be ancient. In lo Bom .H.c.R. 
24ii the question was in respect of an adop. 
tion in the Jain community. In the course 
of the judgment it was pointed out that evi- 
dence of custom has to be scrutinised with 
care because it can be conveniently asserted 
by the party who wants to rely on the same. 
The observations of the Judicial Committee 
in u m.i.a, 570^ were relied upon. The ob- 
servations are as follows (p. 585 ) : 

“Their Lordships are fully sensible of the im- 
portance and justice of giving effect to long estab- 
lished usages existing in particular Districts and 
families in Indio., but it is of the essence of special 
usages, modifying the ordinary Jaw of succession 
that they should be ancient and invariable ; and 
It IS furtheressential that they should be establish- 
ed to be so by clear and unambiguous evidence. It 
is only by means of such evidence that the Courts 
can be assured of their exisience, and that they 
possess the conditions of antiquity and certainty 

on which alone their legal title to recognition de- 
pends.” 

Those observations are clearly binding on 
us. It should be noted that the Court was 
dealing with a custom modifying the law 
of succession. In that case the Court held 
that the custom was not proved, because 
there were only three instances, two of which 
were only four years old, and one 20 years 
old, but of which the details were not perfect. 
Mr. Kane further relied on 19 Bom. 428^ in 
support of the same proposition. That was a 

case of an only son’s adoption. The Court up- 
held the adoption. In that case evidence of 
29 instances was led and was spread over a 
priod of 60 to 70 years. Eanade J.in an ela. 
borate judgment, examined each of the ins- 
tances in detail and came to the conclusion 
that the custom propounded was established 
by the evidence on record. The next in order 
of date is 29.1. A. 270,^ where it was alleged 
that there was a family custom that on the 
extinction of the line of one of several bro- 
thers, the descendants of all the other brothers 
took equally, without reference to their near- 
ness to the common-ancestor. An examination 
of the judgment shows that evidence of only 
four instances was led in that case. In de- 


1 . ( 73) 10 Bom. H, C. R. 241, Bhagvandas Tej- 
mal V. Rajmal. 

2. ('70*72) 14 M. I. A. 570 : 12 Beng. L.R. 396* 
I. A. Sup. Vol. 1 : 3 Sar 108 (P.C.),BamaIakshmi 
Ammal v. Sivanantba Perumal. 

3. (’95) 19 Bom. 428, Basava v. Lmgangauda. 

4 . (’02) 24 All. 273:29 I.A. 270 : 8 Sar. 233(P.C.), 
Chandika Bakhsh Munn kuar. 


livering judgment Lord Maonaghten obser- 
ved as follows (p. 75) : 

“The result is that in support of the alleged cus- 
tom four instances at most can be adduced, and 
tj30se of a comparatively modern date, and’tbat 
there is no other evidence.” 

The Court considered that in that state of 
affairs the custom -was not proved. 

On behalf of the respondents, reliance was 
placed on several later decisions. It seems 
that without derogating from the general 
principle laid down by the Privy Council in 
14 M. I. A. 570^ the tendency has been not to 
strictly construe the word" antiquity” as was 
contended to mean by the appellant. Proceed, 
ing to consider the decisions in their order of 
date, the next is 40 i. a. 156.^ In that case 
also the Court had to consider the question 
of adoption amongst Jains. After dealing 
with the evidence on record and bearing in 
mind that the parties had lived together 
after the adoption for several years, it was 
observed that instances 20 or 30 years old 
raised a presumption of antiquity, and 
although the evidence of instances was com- 
paratively meagre, the Court gave the decla- 
ration of validity, but limited it to the parties 
to the suit, so that the question may be fur- 

ther considered if necessary, if fuller evidence 

was available in later litigation. In 45 Bom, 

754® the question of adoption amongst Jains 

residing in the Belgaum District came to be 

considered. Evidence of instances was led. 

Some instances were of adoptions after the 

controversy arose. It was argued that these 

later instances should not be considered 

at all. That argument was disposed of 

by Sir Norman Macleod C. J. in these 
terms (p 759) : 

“These remarks would appear to me most perti- 
nent, but from the later cases which have come 
before the Courts on which it was sought to esta- 
lish a custom, it seems to be no longer considered 
that the evidence of modern instances, which 
alone can be proved by oral evidence, cannot esta- 
blish the custom, unless the Court is satisfied by 
the evidence of texts or experts that those instances 
have occurred in pursuance of a recognized custom 
in order to Jink the present with the past.” 


Ifc was observed that it was open to the 
plaintiffs to call the evidence of Pandits and 
elders of the Jain community, to show that 
the validity of an orphan adoption was not 
recognised by them. It was a significant fact 
that the evidence which they did call to ne^a- 
tive the custom was, as pointed out by the 
lea rned Assistant J udge, not entitled to any 

156 : 19 I. C. 669 
is I^al v.Hari Chand. 

Cl T n® • ^5 Soni- 754: 

Ganpat Parshottam Ganpat v. Venichand 
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credence whatever. Fawcett J. in the same 
case, pointed out that in Halsbury’s Laws 
of England, Vol. X, Art. 442, p. 234, it was 
stated that as a general rule proof of the 
existence of the custom, as far back as 
living witnesses can remember, was treated, 
in the absence of anysufiQcient rebutting evi- 
dence as proving the existence of the custom 
from time immemorial, and that evidence of 
the existence of the alleged custom for a 
period of 20 years may be sufficient to war- 
rant a Court in finding as a fact the exis- 
tence of the custom from time immemorial. 
He relied on several text books and on a 
passage from the judgment in 45 cal. 835.^ 
The Calcutta High Court had held that a 
usage for 20 years may raise a presumption, 
in the absence of direct evidence of a usage, 
of its existence beyond the period of legal 
memory. 

In 52 I. A. 379,® which was decided in 1925, 
the Judicial Committee of the Privy Council 
had occasion to consider the question of 
custom in respect of inheritance in a tribe. 
Their Lordships observed that the custom 
could properly be proved by general evi- 
dence given by members of the family or tribe 
without proof of special instances. In the 
course of the judgment it was stated as 
follows (p. 383) : 

As regards the custom in respect of which the 
two Courts in India have difiered, their Lordships 
think the Subordinate Judge was in error in put- 
ting aside the large body of evidence on the plain- 
tiff’s side merely on the ground that specific 
instances had not been proved. They are of opinion 
that the learned Judges of the High Court are 
right in holding that a custom of the kind alleged 
in this case may be proved by general evidence as 
to its existence by members of the tribe or family 
who would naturally bo cognisant of its existence 
and its exercise without controversy. 

There is a large body of oral evidence estab- 
lishing the custom, wholly unrebutted by the de- 
fendants, who have relied exclusively on the 
district riwaj^i-am. The judges of the High Court 
have commented on these documents, and their 
Lordships sec no reason to differ from them.” 

That case lays down a further land-mark in 
the consideration of evidence led on custom. 
It recognises that general opinion of mem- 
bera of the community or elders, who are 
likely to know the existence of the custom, 
is entitled to great weight even though they 
may not be able to give specific instances. 
It further decides that when there is clear 
evidence of such general statements, which 
is all one-sided, it is open to the Court to 

7. (’19) 6 A. I. R. 1919 Cal, 681: 46 Cal. 836 f 
I. C. 402, Ambalika Dasi v. Arpana Dasi. 

8. ('25) 12 A. I. R. 1926 P. C. 267 : 6 Lab. 602 : 
62 I. A. 879 : 91 I. C. 465 (P, 0.), Ahmad Khan 
V. Ohanni Dibi. 


rely on that and give a decision upholding 
the custom. 

Next in order of date is the decision in 37 
Bom. L. R. 584® where Rangnekar J. was deal- 
ing with the question of a custom of entry 
into a temple. Following the observations 
in 62 I. A. 379® quoted above, the Court up- 
held the custom in the absence of specific 
instances. In the course of his judgment the 
learned Judge stated as follows (p, 688) : 

*Tn my opinion, it is open to a Court to hold a 
custom to be proved, even if there are no instances, 
if there is sufficient evidence on which the Court 
can rely and say that that evidence proves that a 
particular usage has been so long known and so 
well known in a particular district as to have been 
tacitly acknowledged as the law governing that 
particular district.” 

In considering the evidence of witnesses 
it was observed as follows (p. 590) : 

. . .it is clear that in all such questions as to 
proof of custom one material consideration for the 
Courts would be whether the witnesses are men 
who are likely to know the custom in dispute 
and we have special means of acquiring knowledge 
about it and whether they speak of their own per- 
sonal knowledge in their lifetime, and if they do 
that, it is open to them to refer to information 
which they may have received from their elders or 
ancestors and which may be strictly speaking 
hearsay.” 

In the same volume another decision of the 
Privy Council, in 37 Bom. L. R. 805,^® is re- 
ported. The relevant point decided was that 
a customary law, if found to exist in 1880 
and 1910, must be taken to have the ordi- 
nary attribute of a custom that it is ancient, 
and that, unless the contrary is proved, it 
must be assumed to have existed prior to 
1858. Those observations support the view 
that recent instances, if they could he linked up 
reasonably with past, could be used to support 
the argument that the custom was ancient. 

The question came to be considered again 
by the Privy Council in 41 Bom. L. R. 700.^^ 
The custom in question was to exclude a 
daughter from inheritance in respect of an 
estate governed by male primogeniture. 
Their Lordships reiterated that in proving 
a custom it was not necessary to adduce 
proof of actual instances of the custom taking 
effect. Sir George Lowndes, in delivering the 
judgment, observed as follows (p. 705) : 

"The opiDioDB of responsible members ol the 
family as to the existence of such a onstom. and 
the grounds of their opinion, though generally in 

9. (’35) 22 A. I. R. 1935 Bom. 871 : 168 I.O. 796: 
37 Bom. L. R. 684, S. K. Wodeyat v. Ganapatl. 

10. (’36) 22 A. I. R. 1935 P. 0. 132 : 67 AU, 494 : 
62 I. A. 180 : 156 I. C. 664 : 37 Bom. L. B. 805 
(P.C.), Basant Singh v. Brijraj Saran Singh. 

11. (’89)26 A.I.R. 1939 P.C. 22:I.L.R.(1989)Kar. 
P.O. 98 : 179 I.C. 620 : 41 Bom.L.R, 700 (P.O.), 
Ajai Verma v. Vijai Kumory, 
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the nature of family tradition, are clearly admis- 
sible. . . .and their unanimity in the present case 
is remarkable.” 

In 43 Bom. L. R. 432^2 Judicial Com- 
mittee had occasion again to consider the 
question of antiquity in respect of custom. 
It was observed that the English rule that a 
"custom, in order that it may be legal and 
binding, must have been used so long that 
the memory of man runneth not to the con- 
trary” does not apply to conditions in India. 
A custom observed in a particular district 
derives its force from the fact that it has, 
from long usage, obtained in that district 
the force of law. It must be ancient, but it 
is not of the essence of this rule that its an- 
tiquity must in every case be carried back 
to a period beyond the memory of man. It 
will depend upon the circumtances of each 
case what antiquity must be established be- 
fore the custom can be accepted. What is 
necessary to be proved is that the usage has 
been acted upon in practice for such a long 
period and with such invariability as to show 
that it has, by common consent, been sub- 
mitted to as the established governing rule 
of the particular district. In that case the 
Court had before it instances which ranged 
over a period of nearly 30 years. These 
were held to be sufficient to establish the 
custom as binding on the parties. 44 Bom. 
L. R. 358^® is the latest decision to which our 
attention has been drawn. After considering 
the evidence on record, Broomfield J. ob- 
served as follows (p. 363) : 

“Witnesses have been examined on both sides 
who have made general assertions that the custom 
m Marwar and among the Jains in Thana is as 
alleged by the plaintiff or as alleged by the defen 
dant respectively. In the evidence of this group of 
witnesses no particular instances have been referred 
to at all. Nor is any reference made to judicial 
decisions, a hat fact does not make the evidence 

After quoting the passage from 52 i. a. 379 ® 
at p. 383 (quoted above), the learned Judge 
observed as follows (p. 363) : 

“There is no doubt that if the evidence is all one 
way, or if there is a strong preponderance of evi- 
dence in favour of a particular custom, the Court 
cannot ignore it, although the witnesses do not cite 
specific cases in support of their statements.” 

It must be recognised that when general 
opinion is conflicting, it has of course little 
value, but when that evi dence is all one-sided, 

12, {’41} 28 A.LE. 1941 P.O. 21 : I. L. R. {1941} 
Lab. 154 : I. L.R. (1941) Kar, P.C. 22 : 68 I.A. 

1 : 193 I.O. 436 : 43 Bom. L. R. 432 (P.C.), Sub- 
hani v. Nawab. 

13. (’42) 29 A.I.R. 1942 Bom. 185 : I.L.R. (1942) 
Bom. 467 : 201 I.C. 759 : 44 Bom. L. R. 358, 
Suganchand Bhikamchand v. Mangibai Gulab- 
eband. 


the Courts have accepted the evidence and 
acted on the same. 

I have summarised above the relevant 
passages from the judgments of the different 
cases cited to us. They disclose, in my opi- 
nion, a clear manner of proof of custom. 
While the rule laid down by the Privy Coun- 
cil in 14 M. I, A. 570^ still holds good, it is 
recognised that the meaning given to the 
word ‘ ancient” in English law is not applic- 
able to custom here. It is also recognised 
that the necessary proof in each case will 
depend on the nature of the custom alleged 
and the want of instances or paucity there- 
of does not prevent the Court from uphold- 
ing the custom, if there is a general consensus 
of opinion of persons who are likely to know 
of its existence, particularly when the evi- 
dence is all in one direction. Moreover 
unlike cases of succession, the custom being 

permissive, the test of invariability will 
not apply. 

Having regard to these observations we 
have to approach the evidence on I’ecord. 
Custom is a recognised source of Hindu law. 

I do not propose to deal in detail with the 
evidence, as my learned brother is going to 
do so. It is sufficient for me to say that the 
evidence in this case is all one-sided and is 
given by independent, orthodox and respect- 
able members of the community, priest and 
an author. Their veracity is not challenged. 
The opinion is expressed by persons who are 
all likely to know of its existence. In addi- 
tion to general opinion they have given ins- 
tances also. The oldest is over lOO years old. 

It is true that an instance is not found at 
regular interval, but the instances, deposed 
to by witnesses with sufficient particulars, 
are of marriages, which took place, after 
passing through a form of adoption, 20, 30 or 
60 years ago. In addition, there are instances 
of 1922, 1927, 1928 and 1929. The evidence 
shows several instances of such marriages 
after the suit was filed. In my opinion, these 
instances, under the circumstances of the case, 
are stronger proof of the ancient nature of 
this custom. The question before the parties 
is about their status. If the custom is held 
not proved, or not inexistence, the relation- 
ships between the man and woman will not 
be of husband and wife. They will be living 
an immoral life. Knowing the danger of such 
a position being established, if a dispute 
arose, the parties have confidently passed 
through the ceremony of adoption and cele- 
brated the marriage even after the existence 
of such custom was disputed in the present 
suit. In my opinion, that shows the strong 
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mental conviction of the community that 
such a custom exists. The evidence shows 
that in the later years, members of res. 
pectable families have been married on the 
footing that such a custom exists. The parties 
are recognised by the community as husband 
and wife and they have social relations with 
the rest of the community on the footing of 
their marriage being legal. In the present 
case the erstwhile next friend of the minora 
himself made the betrothal of defendants 1 
and 2 . When the Shankaracharya ex- 
pressed his opinion a doubt was raised in his 
mind; but it was not sufficiently strong to 
make him stop the marriage. His conduct 
shows that out of respect for the Shankara- 
charya he refrained from attending the mar. 
riage; but he took no other objection to the 
same effectively. After the marriage was cele- 
brated, the parties lived with him peacefully 
for several months. The suit was filed about 
tw'o years after the marriage. All this, in 
my opinion, shows that the custom was re- 
cognised to exist, oven by the next friend of 
the minors. Defendant 1 is still the president 
of the Rigvedi Deshastha Brahmin con- 
ference and defendant 2 is the president of 
the female branch of it. This shows that in 
3i)ito of the unfortunate intervention of 
the Shankaracharya the community as 
such has recognised them as husband and 
wife and that is done in spite of the dispute 
raised by the next friend of the minors. I, 
therefore, agree with the trial Court that the 
custom is established and the general law, 
w'hich is held to be against the marriage 
amongst sagotras, to that extent is departed 
drom. On the question of interpretation of 
the ancient texts, the Court is bound by the 
judgment of the Privy Council in G2 l.A. 139.^^ 
In that case at page 143 their Lordships ap- 
proved of the observation in 12 M.I.A, 397^® 
at p. 43G. It is the duty of a Judge 

“not so much to inquire whether a disputed duotrine 
is fftirly deducible from the earliest authorities ns to 
ascertain whether it has been received by tho parti- 
cular school which governs the district with which 

ho has to deal, and has there been sanctioned by 
usage." 

Their Lordships observed that tho Mitak- 
shara subordinates in more than one place 
tho language of texts to custom and appro- 
ved usage and it was, thoroforo, clear that in 
the event of a conflict between the ancient 


14. (’35) 22 A. I. B. 1935 P. C. 57 : 31 N. L. R. 
398 ; 62 l.A. 139 :155 I.C. 330 (P.C.), Atmarani 
Abhimanji v. Bajirao Janrao. 

15. (’68) 12 M I. A. 397 : 1 Beng L. B. 1 : 2 Sar. 
3G1 ; 2 Slither 135 (P. C.), Collector of Madura v, 
Moottoo Bamalinga Satbupathy. 


text writers and the commentators, the opin- 
ion of the latter must be accepted. With all 
respect, I think that the observations, as 
worded, do not carry out the intention with 
which they were expressed. The Board con- 
sidered that the ancient text writers had laid 
down a certain rule of law and the common, 
tator in bis commentary had recognised the 
grow’th of custom in the intermediate period 
and, therefore, the views of the commentator 
wore more liberal. To give effect tothismore 
liberal view, their Lordships stated that in 
the event of a conflict between the ancient 
text writers and tho commentators, where 
they were not reconcilable, the opinion of 
the latter must be accepted. The question, 
however, may have to be seriously consider- 
ed when the opinion of the commentator 
does not enlarge, but restricts the meaning 
of the original text. 

In the present case the learned trial 
Judge, in the course of his judgment, has 
relied upon Manu Smriti, Chap, III, Verses 5, 

8 and 9 which are as follows : 

(verse 5) 

“She who is not a sapinda of the mother and she 
who is not a sagotra of tho father is recommended 
to the twice.born for being selected for wife,’* 

(Verse 8) 

“ITo should not marry girls of black complexion, 
she should not have additional limbs, she should 
bo healthy, should not bo hairy, should not be 
without beir,should not be talkative and should not 
be brown,” (Verso 9) 

H ^ II 

“She should not have the name of a river and 
not of tree or mountain and she should not bear a 
furious name.” 

He has also relied on Yajnavalkya Smriti 
Chap. Ill, verses 62, 53 and 64, which are as 
follows . (verse 52) 

‘Ho with the celibacy not broken should marry 
a girl of good signs, not belonging to others, bcautU 
ful, not of a snpinda relationship and younger 
than himself.” (Verse 53) 

“She should bo healthy, should have brothers 
should not have tho same goira and pravara and 
should bo five degrees removed from tho mothers 
and seven degrees from the father.” 
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(Verse 54) 

A 

■5'iRrarCR 5T Brn-^rf^ii 

“A maiden should be taken from a highly respec- 
table family of persons well-versed in the Vedas, 
and inheriting the virtue of ten generations, pro- 
sperous ; not even from such a family if there be 
any hereditary disease.” 

I find that in the judgment of the trial Court 
the texts are not considered in their order, 
but the texts of the two law-givers are taken 
together and their combined effect is con- 
sidered. 

Proceeding on the footing that in the 
Bombay Presidency we are bound by Yajnya- 
valkya Smriti and the commentary of 
Vijnanesvara thereon, the argument urged by 
the respondents is that the various qualities 
of a prospective bride described in verses 52 
to 54 can, in no event, be considered the 
irreducible minimum qualifications. They are 
recognised as qualities which would be pro- 
ferable to have in a prospective bride. 
Proceeding with that line of reasoning, it is 
contended that just as a healthy girl and a 
girl with brothers is stated to be an eligible 
bride, the statement that she should not be 
of the same gotra and avsha should be con- 
sidered recommendatory. It was argued that 
in the last line of verse 53, the limitation of 
five degrees on the mother’s side and seven 
degrees on the father’s side would be 
redundant if full effect and meaning is given 
to the prohibition not to marry a girl of the 
same gotra and arsha. It is further pointed 
out that verses 52, 53 and 54 are all to be read 
together. It is not disputed that except the 
restrictions that they should not be of the 
same gotra and arsha and should not be 
related within five degrees on the mother’s 
side and seven degrees on the father’s side, 
all the rest are only qualities for which a girl 
may be preferred, but are not enjoined as 
necessary qualities in a would-be bride. It 
was argued that it is against the ordinary 
rule of construction therefore to accept certain 
portions of one verse as mandatory, and the 
rest as only recommendatory. It was pointed 
out that while the Privy Council in 62 I. a, 
139^^ had expressed the views mentioned 
above, in the case of adoption of an only son 
and eldest son, it considered the texts of 
Mitakshara recommendatory, although the 
appropriate translation was ‘ should be” in 
connection with both of them. The decision 
of the Privy Council in 22 Mad, 398^® and 

16. (’99) 22 Mad. 398: 26 I. A. 113; 21 All. 460~: 

7 Sar. 330 (P. C.), Sri Balusu Garulingaswami v. 

Sri Balusu Bamaksbmamma. 


the passages on pages 415.416 and 428-429 
show the great hesitation and diffidence with 
which their Lordships approached the ques- 
tion of interpretation of ancient texts when 
the commentators differed in their opinion. 
The commentary of Vijnanesvara (Mitak- 
shara) on the texts of Yajnyavalkya in that 
case was in these terms : 

''Paragraph 11. — So an only son must not bo 
given (nor accepted). For Vasistha ordains ‘Let no 
man give or accept an only son.‘ 

Paragraph 12 — Nor, though a numerous pro- 
geny exist, should an eldest son be given, for he 
chiefly fulfils the office of a son, as is shown by 
the following text ; ” 

In spite of the use of the words must” and 
“should” in Mitakshara, in view of the con- 
flict of interpretation by the different com- 
mentators and High Courts of the original 
texts, their Lordships held that it was a 
recommendatory and not a mandatory text. 
Similarly, in respect of the different kinds 
of stridhan, their Lordships have not ac- 
cepted the commentary of Vijnanesvara fully, 
Thatisclearfromii M. i. A. 487^^ and 39 i. a , 
121 .*® In the present case, in view of our con- 
clusion on the question of custom, it is not 
necessary to decide the larger question. If the 
matter were to be decided there appears con- 
siderable force in the contention that 
Mitakshara’s commentary on Yajnyavalkya, 
chap. Ill, verse 53, in respect of the girl not 
being of the same and pravara is open 
to considerable comment. 

The text runs as follows : 

^wr^iffsrrg 

II 

“In the case of marriage with girls who are 
sapinday samaii gotra or saniafi pravara, the 
condition of wifehood does not come into being but 
in case of girls who are afflicted with diseases, etc., 
the condition of wifehood does come into being but 
there is a conflict in regard to worldly considera- 
tions only.’* 

It is questioned on what basis a distinction 
is sought to be made in respect of the two 
qualifications mentioned in the first line of 
verse 53 of Yajnyavalkya. One ground sug- 
gested by Mr. Kane was that when there 
was a visible explanation for prescribing 
certain qualities, the text would be recom- 
mendatory; but if human mind cannot think 
of an explanation, the same should be con- 
sidered as prescribed owing to some super- 
human reason, and, therefore, the text would 
be manda tory. It is pointed out that this 

M.I.A. 487: 2 Sar 327 : 2 Suther 124 
(P. C.), Bhugwandeeu Doobey v. Myns Baee. 

1®- (’12) 34 All. 234 : 39 I. A. 121 : 14 T, C. 1000 
(P.C.), Debee Mangal Prasad v. Mahadeo Singh. 
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line of reasoniog overlooks the conditions 
under which the texts came to be written. 
It is recognised that in ancient times, each 
of the rishis formed, as it were his own 
feudatory realm and was supreme within 
his boundaries. Persons living in his ashram 
or attached thereto as relations, were 
prohibited from looking upon members of 
the other sex with an eye to matrimony. 
To prevent such a contingency, these texts 
are clearly explicable. If this is considered 
a rational explanation for the command 
stated to be contained in the second part 
of the first line of verse 53, of Yajynavalkya, 
there appears no reason to treat it differ- 
ently from the first part, namely, that the 
girl should be free from disease and should 
have a brother. The explanation for not 
applying these texts rigidly to Kshatriyas 
and Vaishyas is far from satisfactory. As 
already stated, the point does not require 
to be elaborately considered in this case, 
but as arguments were addressed to us at 
some length, I have thought fit to sum- 
marise them, so that those who may be in 
charge of legislation at the appropriate 
time may seek further elucidation of the 
ancient text and commentaries. In my 
view, the judgment of the trial Court is 
correct. The appeal fails and is dismissed. 
The appellant to pay the costs of respon- 
dents 1 to G, 

Gajendragadkar J. — Sadashivrao 
Madhavrao Purnndare is a Jahagirdar and 
a First Class Sardar in the Deccan ; his only 
son Raghavendra has three sons by his first 
■wife who died about 1927. In 1929 Ragha- 
vendra married Sonubai Mudholkar. The 
present suit has been filed on 29th January 
1931, by the three minor sons of Raghavendra, 
by their next friend their paternal grandfathar 
Sadashivrao Purandare, against their father 
Raghavendra, defendant 1, and his second 
wife Sonubai, defendant 2. In their plaint, 
as originally framed, the plaintiffs claimed 
two reliefs : 

“U) That it nia]? be deoiared that the so called 
marriage between defendants 1 and 2 is null and 
void and that it confers no rights whatever on 
defendant 2 as n lawfully wedded wife of defendant 
1 and step mother of the plaintifis; (2) "Defendant 
1 may bo restrained by an injunction from per- 
forming the thread ceremonies of plaintiffs 1 and 2, 
unless and until he has discontinued cohabitation 
with defendant 2 and made her live separate from 
him and has further undergone the prayaschitta 
prescribed by the sbastras, and defendant 2 be res- 
trained by an injunction from participating in any 
such thread ceremonies of the plaintiffs, as the 
lawfully wedded wife of defendant 1 and step- 
mother of the plaintiffs.’* 

At an early stage of the suit it was found 


that the thread ceremony of the plaintiffs 
had already taken place and the injunction 
claimed with regard to it had become 
superfluous. Besides, it was also held that 
the question of defendant I’s competence to 
perform the plaintiffs’ thread ceremony was 
a question of a purely religious nature and 
was outside the jurisdiction of civil Courts 
under s. 9, Civil P. C., and so the second 
prayer made by them in the plaint could not 
be entertained. Against this finding no com- 
plaint has been made. The Court, therefore, 
has now to consider only the first prayer 
and the allegations made in support of it. 

In support of their first prayer, the plain- 
tiffs alleged that 

"they, their next friend and defendant 1 are 
Rigvedi Deshasth Brahmins belonging to the 
Bharadwaja goira. Defendant 2 is also a Rigvedi 
Deshasbth Brahmin lady belonging to the same 
goira. According to Hindu law, as recognised and 
administered by the Civil Courts in British India, 
and also according to the Hindu religious text 
books, a marriage between persons belonging to the 
same goira is absolutely null and void." 

They further alleged that 

If the validity of this so- called marriage is left 
unchallenged by the plaintiffs, it may cause them 
very serious injury." 

This claim of the plaintiffs was resisted 
by defendants 1 and 2 by their written state- 
ment, Ex. 18G. The defendants contended 
that 

"The allegation made in para. 1 that the marriage 
of defendant 1 with defendant 2 is illegal is denied. 

It is submitted that the marriage is legal as the 
goira of the bride was altered by an adoption of 
the bride according to the custom and practice 
prevailing in the community of the Deccanl Brah- 
mins in this Presidency. Further that the plaintiff’s 
allegation that a sagotra marriage is null and* 
void under Hindu law is not admitted. The text 
prohibiting such marriage is merely recommenda- 
tory and does not make the marriage null and 
void." 

There were some other allegations made in 
the plaint and the written statement with 
which it is not necessary to deal. On these, 
pleadings the learned trial Judge framed 
these issues : 

(5) Whether defendants proved that the bride's 
goira was altered by bet adoption before marriage. 

(6A— 12)Whether defendants proved that the 
rule against sagotra marriage was merely re- 
commendatory ? 

(5B) Do plaintiffs prove that defendants 1 and 2 
wore of the same pofrn before marriage? 

(6) Whether defendants proved that a marriage 
between sagotra bride and bridegroom was not ab« 
solutely void under the Hindu law but was in 
accordance with custom prevalent in the comma- 
nity to which parties belonged? 

The learned trial Judge found that the (/ofra 
of defendants 1 and 2 was the same, namely 
Bharadwaja. He held that under Hindu law 
a daughter could not be validly adopted, and,. 
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in aupporii of that conclusion, he relied up- 
on a decision of this Court in 13 Bom. 690.^® 
He further held that even if a daughter ■were 
adopted for the purpose of marriage, she 
had to observe the gotrci of her natural 
family, as well as that of her adoptive 
family, and in support of this conclusion the 
learned trialJudge relied upon a decision of 
this Court in 35 Bom. L. at p. 80. The, 

learned trial Judge also held that on the 
texts, as interpreted by Mitakshara, mar- 
riage between persons of the same gotrci was 
invalid and in support of this conclusion he 
relied upon a decision of this Court in 32 Bom. 
619.“^ Lastly, on the question of the custom 
set up by the defendants, the learned trial 
Judge found in their favour. He came to the 
conclusion that the custom pleaded had 
been proved by satisfactory evidence, and 
since the said custom was obviously not op- 
posed to public policy and was not immoral, 
it can be judicially recognised and enforced. 
On that view of the matter, the learned trial 
Judge dismissed the plaintiffs’ suit. 

Unfortunately, this litigation had a pro- 
longed and somewhat chequered career. 
Meanwhile, four sons have been born to 
Kaghavendra by his second wife and they 
have been impleaded to this suit as defendants 
3 to 6, The plaintiffs, who were minors when 
the proceedings were pending in the Court 
below, have now become major and appear 
on the record as such. Plaintiff 2 alone has 
preferred the present appeal, and plain- 
tiffs i and 3 have been joined as respondents 7 
and 8. It was during the pendency of the 
hearing of this appeal before us that plain- 
tiffs 1 and 3 (respondents 7 and 8) have 
appeared by an advocate and have support 
ed the appellant’s contentions. 

For the appellant Mr. Kane has urged 
that the finding of the learned trial Judge 
on the question of the custom set up by de- 
fendants 1 and 2 is wrong. His main argument 
has been that the evidence adduced by de. 
fendants 1 and 2 in support of the said cus- 
tom is insufl^cient in law to justify the 
finding recorded by the learned trial Judge. 
Mr. Kane has supported the judgment of 
the trial Judge in regard to his finding as to 
the invalidity of the marriage under the strict 
provisions of Hindu law. This part of the 
judgment has been challenged by Mr. Jaha- 
girdar for respondents 1 a nd 2 . So, two main 

19. (’89) 13 Bom. 690, Gangabai v, Anant, 

20. (’33) A. I. K. 1933 Bom. 137 : 57 Bom. 74 : 
142 f, C. 634 : 35 Bom. L. K. 75, Basappa v« 
Gutulingawa, 

21. (’08) 32 Bom, 619, Eamchandra v. Gopal. 


points arise for decision in this appeal : (i) 
Is the marriage between defendants i and 2 
invalid under Hindu law on the ground that 
defendants 1 and 2 belonged to the same 
gotra before their marriage ? If yes, (2) Is 
it shown that by a custom applicable to the 
Deceani Brahmins to which community the 
parties in suit belong, such marriages are 
recognised as valid ? It may be mentioned 
that the question of custom was more ex- 
haustively argued before us and it is that 
question which I propose to discuss first. 

Now, it it well known that under Hindu 
law custom is one of the three sources of law. 
Where there is a conflict between the custom 
and the text of the Smriti, custom overrides 
the text. As observed by the Privy Council 
in_ 12 M. I. A. 397^5 (p. 436)“ . . .under the 
Hindu system of law, clear proof of usage 
will outweigh the written text of the law.” A 
custom like the present must be proved to be 

ancient, certain and reasonable, and being in 
derogation of the general rules of law, itj 
must be established by clear and unambigu- 
ous e-vidence. When a party sets up a cus- 
tom, it is obvious that the onus to prove that 
custom is on him. Putting the onus of 
proving this custom upon defendants i and 2 
in this case, the question to decide is what 
is the mode by which this custom can be 
permitted to be proved. Mr. Kane contends 
that while proving such a custom, it is 
necessary that it must be established by 
satisfactory evidence of instances where 
this Custom was observed and the instances 
cited in support of this custom must be 
shown to be ancient and certain. The argu. 
ment is that in a case of this kind it is not 
open to a party to ask the Court to hold a 
particular custom as proved unless in sup- 
port of that custom the party has been able 
to adduce evidence of a large number of 
instances showing that the custom really 
prevailed from ancient times. In support of 
this contention, Mr. Kane relied upon a deci- 
sion of this Court in 10 Bom. H.C.R. 241.^ The 
passage on which Mr. Kane relies appears at 
page 260 where this Court respectfully ac- 
cepted the principles laid down by their 
Lordships of the Privy Council in 14 m.I.a. 
570.^ This is what the Privy Council had 
stated (p. 585) : 

“Their Lordships are fully sensible of the im- 

giving effect to long es- 
taWished usages existing in particular Districts 
and families in but.it is of the essence of 
special usages, modifying the ordinary law of 
succession, that they should be ancient and invari- 
able ; and it is further essential that they should 
be established to be so by clear and unambiguous 
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evidence. It is only by means of such cvidenco 
that the Courts can be assured of their existence, 
and that tliey possess the conditions of antiquity 
and certainly on which alone their legal title to 
recognition depends.” 

jit mny be pointed out that in regard to a 
jcustoni like the present it is difficult to ex- 
jpect evidence of invariability. The custom 
in terms purports to be permissive. It is not 
the case of defendants 1 and 2 that amongst 
the members of the community to which 
they belong, marriages between persons of 
the same gotJ-a take place invariably. The 
tost of invariability can be legitimately appli- 
ed in the case of customs like primogeni- 
|ture. T>at, in the case of permissive customs 
;the test of invariability cannot be rigidly 
Inpplied. Mr. Kano also relied on a decision 
in IG ALL. 221.^“ In that case the Court was 
dealing with a custom as regards the step- 
mother's right to succeed to her step-son. It 
was held there that (p. 223) : 

‘‘A custom where it is disputed and where it 
goes to limit or vary well-known rules of law must 
be clearly proved by evidence. . . Evidence which is 
consistent with there being a custom as with there 
being no custom at alHs not evidence of a custom 
modifying or varying the general law.*' 

In this case the learned Subordinate Judge 

“Had apparently raised a case on bis own motion 
for the defendant which was not suggested by the 
defendant in her written statement, and which, 
could not have been omitted from her written state- 
ment if she had been relying on a custom so much 
at variance with the ordinary rule of Hindu law.,, 

In fact, in this case it was found that there 
was no evidence of custom in the strict 
sense to be considered. To the same effect 
is a decision of the Madras High Court in 
61 Mad. 1 “^ at p. 13. It was held that : 

‘ In order to give effect to a custom which is set 
np and which is at variance with ordinary Hindu 
law, it should bo ancient, invariable, continuous, 
notorious, not expressly forbidden by the legislature 
and not opposed to morality or public policy, and 
ns regards intsanccs in support of the custom they 
should bo established by clear and unambiguous 
evidence and must be conclusive.” 

Under the custom with which the Court was 
dealing in that case, it was alleged that the 
widows of a deceased last owner dying with- 
out issue wore excluded from inheriting to 
his estate, but that his nearest dayadhis in. 
herited his estate to the exclusion of his 
widows. On evidence it was found that the 
custom pleaded had not been satisfactorily 
proved, and that oven if it existed in old 
days, it had ceased to be uniform and in- 
variable by reason of inroads made in it 
from time to time. The Court took the view 

22. (’91) IG All. 221, Ihima Nand v. Surgiani. 

23. (’28) 15 A.I.B. 1928 Mad. 299 : 51 Mad. 1 : 

108 I. C. 760 (F. B.), Vannia Kone V. Vnnnichi 

Ammal. 


that since the custom was obviously opposed 
to the present rules of equity and justice, it 
was too late in the day to revive it. In this 
connection Mr. Kane referred to a decision 
o£ this Court in 19 Bom 428.^ It was held in 
this case that according to the custom of the 
Lingayats in the districts of Dharwar and 
Bijapur the adoption of an only son is valid. 

Jn his judgment Ranade J. has elaborately 
considered all the instances cited in support 
of the custom and concluded {p. 452) : 

“That the custom of giving an only sonin adop- 
tion has been satisfactorily proved in nineteen 
Lingayat instances, three Reddi, and three Dhan- 
gar cases, making in all twenty. five instances in 
favour of the alleged custom, while it has not been 
satisfactorily established in ten Lingayat, one 
Reddi, and one Shepherd case, making in all twelvQ 
oases.” 

Ranade J. further held that he was satisfied 
(p. 459) : 

"That the evidence of the twenty-five proved in- 
stances in this case is sufficient to show that the 
custom of the adoption of an only son is an im- 
memorial, invariable and recognized custom among 
the Lingayats in the southern districts of this 
Presidency.” 

It was also pointed out that (p. 459) : 

“Not a single case was shown on defendants* be- 
half where an adoption of an only son by the Lin- 
gayats of these parts was disowned or repudiated 
by the people, or by their rulers, Native and 
British.” 

Mr. Kane contends that this decision em- 
phasises the fact that any particular custom 
pleaded by a party must be proved by 
citing several instances in support of it. 
Lastly, Mr. Kane relied upon a decision of 
the Privy Council in 29 I. A. 70.^ The family 
custom there pleaded was that on the ex- 
tinctiou of the line of one of several brothers 
the descendants of all the other brothers 
take equally without reference to their near- 
ness to the common ancestor. It was held 
that the said custom had not been proved. 
The judgment of Lord Maonaghten shows 
that though 18 instances had been cited, 
only four instances had been proved and 
the evidence with regard to those four in- 
stances was held to be slender and not 
enough to support the finding- in favour of 
the custom pleaded. There was no evidence 
of a general character adduced in this cose 
to show the belief of the community in the 
matter of the custom in question. Mr. Kane 
contends that the evidence produced in this 
case by defendants 1 and 2 in support of the 
custom pleaded by them must be appreciat- 
ed in the light of the principles laid down in 
those cases. 

On the other hand, Mr. Jahagirdar for de- 
fondants 1 and 2 has argued that there have 
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beGn many subsequent decisions as a result 
of which the rule as to proof of custom has 
been considerably modified and relaxed. It 
would, therefore, be convenient at this stage 
to refer to these decisions in their chronolo- 
gicai order. 

In 40 I. a. 156® while dealing with the 

adoption of a married orphan amongst Agar- 
wal Banias of Zira in the Punjab, the Privy 
Council held that the evidence produced in 
support of the custom pleaded was sufficient 
to hold {p. 160 ) : 

“That the Agarwal Banias of Zira do not in mat- 
teis of adoption follow the general rules of Hindu 
law, and that by the custom applicable to them an 
unequivocal declaration of adoption followed by 
subsequent treatment of the person as an adopted 
son is sufiicient to constitute a valid adoption.” 

Their Lordships, however, held that since 
the evidence was of a limited nature, thede- 
cision should be confined to the parties to the 
suit and to the appeal before them and those 
claiming through or under them. The evi- 
dence about the observance of the custom 
pleaded in this. case covered a period of about 
20 years before the suit. In 45 Bom, 754 ** 
while dealing with the custom amongst the 
Jains by which it was alleged that an orp. 
ban could be validly given in adoption, it 
was held that the evidence adduced in that 
case in support of that custom was sufficient 
as between the parties and those claimin^^ 
under them. With regard to the argumen°t 
advanced before this Court in that case that 
the instances cited in support of the custom 

were not sufficiently ancient, it was pointed 
out : 

_ “That it is not surprising that the only evidence 
m support of the custom adduced in the present 
case consists of instances that have occurred within 
the present generation.” 

In this connection Fawcett J. referred to the 

decision m lo Bom. h. c. r. on which 

stress was laid on behalf of the appellants 

and pointed out that the test oi invariability 

could have no application to the custom 

with which he was dealing. Fawcett J. took 

the view that the evidence of the existence of 

the alleged custom for a period of 20 

years may be sufficient to warrant a Court 

in finding as a fact the existence of the cus- 

tom from time immemorial. Fawcett J. savs 
(p. 767) ; ^ 

• “A emilat rule was applied to Hindu usages by 
Grey C. J, m a judgment delivered so long ago as 
1831, a quotationfrom which is given in Roy’s Cos 
toms and Customary Law in British India at pages 
27 and 28, and which is referred to in 45 Cal. 
835® at p. 858 [According to the said rule enuncia- 
ted by Grey C. J. ] ‘a usage for twenty years may 
raise a presumption, in the absence of direct evid- 
ence of a usage, existing beyond the period of legal 
memory’.” 


In this case, this Court applied this rule in 
appreciating the evidence adduced by the 
parties in support of the custom pleaded. In 
52 i.A. 379®the Privy Council were dealing with 
a dispute as to inheritance from a member of 
an agricultural tribe in the Punjab, called 
the Khattars. The plaintiff had there admit, 
ted that under the custom of the tribe a sister 
or daughter was excluded in favour of col- 

alterals in respect of ancestral property, but she 

denied that the custom was extended to self- 
acquired property. Both Courts in India found 
that part of the property claimed was self- 
acquired property.The Subordinate Judge dis- 
missed the suit on the ground that the plaintiff 
had failed for absence of specific instances 
to establish satisfactorily the custom under 
which she claimed her brother’^ inheritance." 
The High Court of Lahore allowed the plain- 
tiff’s appeal holding that the custom pleaded 
had been proved. Dealing with this question, 
their Lordships held that (p. 383) : 

The Subordinate Judge was in error in putting 
aside the large body of evidence on the plaintifi’s 
side merely on the ground that specific instances 
had not been proved. They are of opinion that the 
learned Judges of the High Court are right in hold- 
ing that a custom of the kind alleged in this case 
may be proved by general evidence as to its exis- 
tence by members of the tribe or family who 
would naturally be cognisant of its existence and 
Its exercise without controversy.” 

Thus, this decision lays down that in deal- 
ing with the question of custom, Courts 
should not treat the proof of specific instances 
as the only method in which the custom 
could be established. If there is general evi- 
dence as to the existence of the custom given 
by members of the family or the community, 
it would be open to the Courts to rely upon 
that evidence and to hold the particular 
custom as proved. In 37 Bom. l. r. 534 ® 
Bangnekar J.adopted the principles laid down 
in the decision of the Privy Council to which 
I have just referred and held that (p. 588 ) : 

That it is open to a Court to hold a custom to be 
proved, even if there are no instances, if there is 
sufficient evidence on which the Court can rely and 
say that that evidence proves that a particular us- 
age has been so long known and so well known in 
a particular district as to have been tacitly ac- 
knowledged as the law governing that particular 
district.” 

In 37 Bom. L. E. 805'« their Lordships of the 
Privy Council held that (p. 813): 

exist in 1880 and 

ordinary attribute 
to a custom that it is ancient, and that, unless the 

contrary IS proved, it must be assumed to have 

existed prior to 1858, . . . 

In 41 Bom. L. r. 700*^ the Privy Council 
were dealing with the existence of a custom 
according to which it was alleged a daughter 
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was excluded from inheritance. "While deal- 
ing with that custom their Lordships ob- 
served that (p. 705) : 

"The opinions of responsible members of the 
family as to the existence of such a custom, and 
the grounds of their opinion, though generally in 
the natureof family tradition, are clearly admissible: 
see 27 I. A. 2^82» at p. 351.” 

In this case their Lordships held that it was 
unnecessary to examine the evidence as to 
the instances cited in the case since (p. 704); 

"It is well established that proof of actual in- 
stances of such a custom taking effect is not neces- 
sary: see 2 1. A. 379® at p. 383 and other cases." 

This decision, therefore, shows that while 
dealing with the general evidence in support 
of any alleged custom opinion of responsible 
members of the community is admissible; 
and if that evidence is not contradicted by 
any evidence to the contrary and is not 
otherwise shown to be unreliable, it should 
not be disregarded. In 43 Bom. L. R. 432'^ 
the Privy Council were dealing with a cus- 
tomary law applicable to the Mahomedan 
Tulla clan resident in the Shahpur district 
in the Punjab, under which it was alleged 
that collaterals of the tenth degree of a de- 
ceased landowner do not take precedence 
over his married daughters in succession to 
his non-ancestral estate. It was held, while 
dealing with that custom, that the English 
rule that 

" 'a custom, in order that it may be legal and 
binding, must have been used go long that the 
memory of man runneth not to the contrary,’ does 
not apply to conditions in India. A custom must be 
ancient but it is not of the essence of this rule that 
its antiquity must in every case bo carried back to 
a period beyond the memory of man. It will de- 
pend upon the circumstances of each case what 
antiquity must be established before the custom 
can be accepted. What is necessary to be proved is 
that the usage has been acted upon in practice 
for such a long period and with such invariability 
as to show that it has, by common consent, been 
submitted to as the established governing rule of 
the particular district." 

It may be mentioned that the instances cited 
in this case commenced from 1905-06 and 
ranged over a period of thirty years. I have 
already said that the test of invariability 
which may be applied to a custom in regard 
to succession is hardly applicable to a per- 
missive custom like the one with which we 
are dealing in this case. In 44 Bom. L. R. 
358^^ this Court was dealing with the ques- 
tion of a custom amongst the Jains under 
which the w'idow of a coparcener in a joint 
family is competent to adopt a son w’ithout 
the authority of her husband and w’ithout 

24. (’01) 23 All. 37 : 27 I. A. 238 : 7 Sar. 724 
(B. C.), Gururudhwaja Brasbad Singh v. Saparnn- 
dhwnja Parsbad Singh. 


the consent of his coparceners. Broomfield 
J. observed that (p. 363) : 

"If the evidence is all one way, or if there is a 
strong preponderance of evidence in favour of a 
particular custom, the Courts cannot ignore it al- 
though the witneses do not cite specific cases in 
support of their statements." 

On these authorities, then, it seems to be 
fairly well established that if in a particular 
case the party pleading a custom has pro- 
duced general evidence of a respectable and 
reliable character showing that the particular 
custom prevails amongst the community to 
which the witnesses belong, and that the ob- 
servance of the custom is well known for 
a fairly long period of time, that evidence 
can be accepted in support of the custom 
pleaded. The decisions also seem to lay down 
that if instances are cited covering a period 
of nearly 30 years, it would not be un- 
reasonable to presume that the evidence of 
those instances shows that the custom had 
been in existence even before the period 
covered by those instances. It is in the light 
of these principles that the evidence of cus- 
tom led in this case must now be examined. 

Before dealing with the evidence, it is 
necessary to point out that defendant 1 is 
himself a graduate and defendant 2 has pass- 
ed the first M. A. of the Nagpur University. 
Both the parties are highly educated and 
come from very respectable families. They 
swear that when they thought of their mar- 
riage, they consulted the leading members of 
the community, some lawyers and their own 
relations. It is their case that they were told 
that under the custom prevailing amongst 
the community, it was open to them 
to marry if defendant 2 was taken in adop- 
tion by a person of a different gofra.lt is 
obvious that they accepted the advice given 
to them by their relations and friends and 
believed hona fide that under the custom of 
the community to which they belonged, if 
before their marriage defendant 2 went in 
adoption, their marriage would be perfectly 
valid. 

In support of the custom pleaded by them, 
defendants 1 and 2 have produced before the 
Court the evidence of five witnesses, who 
speak about the prevalence of this custom 
amongst the community to which they be-_ 
long. It may bo mentioned at this stage that 
IMr. Kane, who appears for the appellant, 
did not suggest that any of the witnesses 
who have come before the Court are actuat- 
ed by improper motives. It is admitted that 
all of them are men of status and o^Rpy 
respectable positions in society. The evident^ 
which they are giving is the result of their 
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^wn honest beliefs and convictions. They are 
thoroughly independent witnesses, and it is 
not suggested that they have any interest in 
either of the parties to the suit. Some of 
them are friends of the family of longatand- 
ing. These witnesses have come to the Court 
and have sworn to the fact that to their 
knowledge and belief the custom pleaded by 
the defendants prevails amongst the Deccani 
Brahmins from ancient times. (After examin- 
ing instances cited in the case, the judgment 
went on :) These are the instances relied up. 
on by the defendants in support of their plea 
that there prevails in the community to 
which they belong a custom by which a 
marriage can be validly performed between 
persons belonging to the same gotra, if, be- 
fore the celebration of the marriage the dau. 
ghter was given in adoption to a person of a 
different gotra. Subsequent to the marriage 
which gives rise to this suit, there is evidence 
to show that six or seven marriages of the 

same type have taken place in this com- 
munity. 

The learned trial Judge took the view 
that the defendants were not entitled to rely 
i?pon these instances because these marriages 
had taken place subsequent to the marriage in 
question. l am unable to agree. It seems to 
me that while dealing with a growing custom 
like the present it would be unreasonable to ex- 
clude from consideration instances in support 
of that custom merely on the ground that 
mose instances took place pending the suit, 
it IS not denied that these subsequent marri. 
ages have in fact taken place between persons 
of the s^e and that in each one of them 
the difficulty arising from the same gotra 
was overcome by giving the girl in adoption 
before the marriage. Presumably, the parties 
to these marriages knew about this case 
where the question of validity the of such mar- 
riages had been raised. Even so. their belief 
in the existence of the custom was apparent, 
ly so strong that they did not feel any diffi- 
culty in following the custom. In that view 
these instances lend very strong support to 
the plea made by the defendants. While 
dealing with this question it may also be 
pointed out that the priest who officiated at the 
marriage of the defendants has given evidence 
and he says that he was asked to do so by 
the next friend of the plaintiffs. It is well 
known that the outlook of the priestly class 
in such matters is always very orthodox. The 
conduct of the priest in officiating at the mar- 
riage of defendant i and defendant 2 there- 
fore suggests that he did not think that there 
was anything objectionable or wrong in that 


marriage. Thus, in addition to the general 
evidence to which I have already referred, 
the defendants have led evidence about seve- 
ral specific instances of marriages which sup- 
ports the custom which they have pleaded. 

In the case of most of these instances 
the only criticism made is that better evi. 
dence should have been called to prove those 
instances. The cross-examination of the wit- 
nesses, however, shows that the fact of mar- 
riage in each case was not seriously disputed 
The remarkable feature about all these in* 
stances is that in each case the girl was given 
in adoption before she was married. It has 
not been suggested that there were any pro- 
tests against these marriages in the commu- 
nity to which the parties belonged or that 
when they were performed, members of the 
community did not attend or otherwise ex- 
pressed their disapproval. Considering the evi- 
dence as a whole. I am satisfied that the 
learned trial Judge was right in holding that 
the custom pleaded by defendants i and 2 
had been proved. Besides, there are other cir- 
oumstances in this case which support the 
same conclusion. The marriage between de- 
fendant! and defendant 2 was not perform- 
ed hastily, impulsively or secretly. Before it 
was settled both the parties consulted their re- 
lations and their friends. They also consulted 
some lawyers. It appears in evidence that the 

next friend of the plaintiffs himself suggested 

the girl should be given in adoption before 
the marriage was celebrated. Accordingly, 
defendant 2 was given in adoption on nth 
July 1929 , and the marriage was celebrated 
on 12th July 1929 , about 4-30 p.M. Evidence 
clearly shows that at the celebration of this 
marriage and at the performance of the adop- 
tion which preceded it, members of the com- 
munity attended. Evidence also shows that 
when after the celebration of this marriage 
a feast was arranged, it was attended by 
several members of the community. After 
the marriage was performed, the next friend 
of the plaintiffs and his wife stayed with the 
defendants at least for four months, if not 
longer. Besides, even after this marriage, 
defendant j continues to be one of the leaders 
of the community in social and educational 
matters. There is an institution of Deshastha 
Brahmins for education purposes which was 

opened about 16 years back. Defendant i has 

been the president of that institution for the 

there was a gathering of 

aU fchePurandarefamiliesatSaswad. Ofthat 

meeting the next friend of the plaintiffs was 
the president and defendant 1 was the vice, 
president. Defendant 2 was the president of 
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the female section in that meeting. Defendant 

1 and defendant 2 have taken part in the 
conferences of the community held subsequent 
to their marriage. 

As I have already mentioned, the priest 
of the family officiated at the marriage, 
and though the next friend of the x^laintifi’s 
sought to suggest that as a result of this 
conduct they were excommunicated, it has 
been shown satisfactorily by the evidence 
on behalf of the defendants that they were 
never excommunicated. In this connection 
the conduct of the next friend of the plain- 
tiff's is also significant. It appears in evidence 
that ho attended the adoption of defendant 

2 on llth July and in fact made some 
customary presents to the gril in token of 
the settlement of marriage. It also appears 
in evidence that some of tho ceremonies 
which i:)receded tho actual celebration of 
marriage were attended to by the next 
friend or his wife. He allowed the wada of 
the family to be used for the purpose of this 
marriage. He sent his wife along with Chi- 
manrao to issue personal invitations for the 
marriage of his son. Ho sent the family 
priest to officiate at the marriage and what 
is more important, he bore all the expenses 
of thismarriagohimself. In fact, in his cross- 
examination he has admitted “that as 
Shankaracharya told that tho marriage was 
against religion I opposed this marriage.” 
It would, therefore, be perfectly legitimate 
to fissume that but for the unfortunate 
intervention of Shankaracharya, tho belief 
of the next friend of tho plaintiff's was in 
consonance with tho plea taken up by the 
defendants in this case, namely, that a 
marriage between sagotras w’ould be valid 
according to custom if the girl was given in 
adoption to a person of different gotra 
before the marriage is performed. 

It appears that about llth July 1929, 
Shankaracharya was camping near Poona. 
On some representations made to him, he 
was pleased to issue an adnyapaira address- 
ed to defendant 1, as well as to the next 
friend of the plaintiff’s. In this adnyapaira 
{Ex. 29 0) he said ; 

“I am purposely writing this letter. As the 
sagotra marriage is prohibited by religious scrip- 
tures, it is undesirable to do it. Therefore if you 
intend to perform it on any account whatever, the 
above difficulty (bar) will not be removed. It is 
absolutely undesirable that such a calamity should 
befall in your family.” 

As the next friend of the plaintiffs has 
himself admitted, it is because of this letter 
that he decided to oppose the marriage of 


defendants 1 and 2, That being so, on the 
question of custom and his belief about it, 
the Court is entitled to consider the conduct 
of the next friend of the plaintiffs before he 
received the said letter. That conduct, as I 
have already indicated, considerably supports 
the plea set up by defendants 1 and 2. Thus 
the conduct of the parties as evidenced by 
these circumstances lends support to the 
conclusion of the learned trial Judge that 
the custom pleaded has been proved. It may 
be mentioned that while dealing with this 

question, the learned trial Judge has said : 

‘‘All this must be duo to the simple fact that 
the Deshnstha Brahmin community does recognise 
such a custom and it is prevalent in this com* 
munity since a long time.” 

Reading the judgment as a whole, it seems 
to me that the learned trial Judge has re- 
ferred to the Deshastha Brahmin com- 
munity through oversight and that he really 
intended to refer to the Deccani Brahmin 
community instead. The custom pleaded 
was one applicable to all Deccani Brahmins, 
and the issue referred to the community to 
which the parties belonged, meaning the 
genereal community of the Deccani Brab. 
mins. The evidence both general and as to 
specific instances refers to the three major 
sub-communities amongst the Brahmins 
namely : Konkanastha, Deshastha and Kar- 
hada. That being so, tho finding of the 
learned trial Judge, in substance, was that 
the custom pleaded with regard to the whole 
of the Deccani Brahmin community had been 
proved . On a consideration of the evidence 
in this case, I feel satisfied that this finding 
is correct and must be accepted. In this view 
of the matter, it may not, strictly, be neces- 
sary to consider whether, apart from custom, 
marriages between sagotra persons are valid 
under Hindu law. However, since this ques- 
tion has been argued before us, I think it is 
necessary for me to deal with it. 

The learned trial Judge held that under 
the provisions of Hindu law, the marriage be- 
tween defendant l and defendant S must be 
held to be invalid because the gotra of de- 
fendant 1 was the same as that of defendant 
2 in her father’s family. In support of his con- 
clusion the learned trial Judge has referred 
to the commentary of Mitakshara relevant 
on the point and has relied upon a decision 
of this Court in 82 Bom 619.^^ Shortly 
stated the argument is that under Hindu 
law no valid marriage can be contracted if 
the gotra and pravara of the bride and 
the bridegroom are the same. Before deal- 
ing with the texts bearing on this question 
it would be necessary to consider briefly 
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the history of the origin and development of 
gotra and pravara in ancient Hindu litera- 
ture. Max Muller, in his “History of An- 
cient Sanskrit Literature,” observes (p. 199) ; 

” . ... Qoira or hula means a family, and the 
number of families that had a right to figure 
in the Brahmanio Peerage of India was very con- 
siderable. The Brahmans were proud of their an- 
sestors, and preserved their memory with the most 
scrupulous care, as may be seen by the numerous 

treatises on the subject which are preserved to the 
present day.’^ 

He further says (p. 199) : 

‘ . . . The names of the gotras were liable to 
confusion, particularly in later times, when their 
number had become very considerable. But the res- 
pact which the Brahmans, from the very earliest 
time paid to their ancestors, and the strictness with 
which they prohibited marriages between members 
of the same family, lead us to suppose that the gen- 
ealogical lists, such as we find in the Brahmanas.in 
the Sutras, in the Mahabharata, in the Puranas 
and even at the present day, present in their gene-’ 

ral outlines a correct account of the priestly fami- 

lies of India. All Brahmanic families who keep the 
sacred fires are supposed to descend from the Seven 

' Bhrigu, Angiras. Visvamitra 
Vasishtba, Kasyapa, Atri. Agasti. The real an- 
cestors, however, are eight in number : — Jama- 
dagni, Gautama and Bharadvaja, Visvamitra, Vas. 
ishtha, Kasyapa Atn. Agastya. The eight gotras, 
which descend from these Eishis, are again sub’ 
divided into 49 gotras, and these 49 branch off into 
a still larger number of families. The names gotras 
vansa, varga, paksha, and gana are all used in 
the same sense, to express the largenas well as the 
(™199) descended from the eight Eishis.” 

Then he points out (p. 200) 

^ claims one. or two 

three or five ancestors, and the names of these an- 

distinctive character of each 

Finally he concludea thus (p. 204) * 

It IS clear from this that the science of genealocv 

social and 

ecclesiastical system of the Brahmans, must have 
been studied with great care in India, and that tho 
genealogical lists which have been preserved to 

hulS!” and 

Mr. 0 . V. Vaidya, in his "History of 
MedisBval Hindu India/* VoL ii, pp^ 56.57 
deal with this subject thus : ' * 

“According to the latest view the gotra Eishi is 
a son or rather a descendant of one of the Seven 
Eishis with the addition of the eighth Agastya who 
IS outside the well known Seven Eishis of B^dha? 
yana. According to Baudhayana's dictum the ori- 

■ families were considered to be 

eight, VIZ., E Visvamitra, 2. Jamadagm, 3 Bha 

radvaja. 4. Gautama, 5. Atri, 6. Vasishtha 7 Ka^ 
fh! important Sloka ?n 

f back, and 

states that originally there were four gotras only, 

“Mula-gotrani ehatvari samutpannani Bharata 
Angirah Kasyapaschaiva Vasistho Bhrigurevacha ’* 

— Santi. p. 296. 

“These ancient four gotras, Angiras. Kasyapa, 
Vasishtha and Bhrigu are supported by the Pra- 
aarvhayayas also in several Sutras which always 


begin with Bhrigu Pravara. Now this shows that 
when the hrst or Solar Race Indo-Aryan invaders 
came to India, there were tour family stocks, 1. 

Thev w “ind 4, Vasishtha. 

They were the patriarohs_so to say the mind-born 

^?rfi progenitors of 

Rah® • ^ R- They in fact were not 

Brahmin Eishis but Aryan-Rishis.” 

“Now Bhrigu’s name does not apnear in the 

Saptarshis; but that of his descendant Jamadaeni 

does So also Angiras is substituted by his two 
grandsons, Bharadvaja and Gautama. Therefore 

Agastya. It is clear 
that Atn stock represents the second horde of 

Aryan invaders, i.e. the Lunar Race Aryans 

Lunar Race Aryans have generally the Atri gotra. 

Agastya is entirely a new addition; but it took 
place in Vedie times; for Agastya is a Vedic Eishi 

Tame Aryan Kshatriya, L’. 

came a Brahmin and a Pravara Eishi, by his 

austerities. -Vivsamitra was, therefore, a Solar Race 
Kshatriya stock which became priest by his in- 
telligence and his religious merits." 

Thus, it would appear that both Max Muller 
and Mr. Vaidya believe that the gotra and 
pravara system shows a regular and trust- 
worthy descent. On the other hand, in the 
chapter on ’’Gotra” in his thesis on "Hindu 
Exogamy Mr. Karandikar points out that 
in the Eigveda, the word gotra occurs about 
SIX times; but nowhere does it mean a family 
or a family name. In four places it means 
either a cloud, or a mountain, while, in two 
other places, it means a herd. Roth interprets 
the word as cow 3 stall, while Geldner thinks 
that means a herd. This word gotra 
in the Rigvedic times was slowly gathering 
around it the idea of a group. According to 
Mr. Karandikar 

“That gotras and pravaras are not very ancient 
may be seen from the fact that in the ver/comprl 
hensive rituals of the Vedic sacrifices very little im- 
portance isattached to gotraso^nd pravar&s* (p. 61). 

Mr, Karandikar has examined this question 
in great detail and his conclusions can thus 
be summarised. In early Vedic times sept 
exogamy must have been absent, though 
marriage was generally contracted outside 
the family. In the days of the Samhitas other 
than the Rigveda and the Brahmana works, 
gotras had made their appearance and the 
Brahmin community was being organised on 
the basis of pravaras. The rule of sept exo 
gamy, as given in Manu-Smriti, is rather 
loose and no penalty is provided for the 
breach of that rule. In Manu’s rule of exo* 
gamy, pravam is not mentioned, nor is it 
implied, although commentators on Manu- 

n several hundred years 

after Manu, have interpreted the word 
sagotra as sapravara. It was during the 
Sutra period that the scope of the rule was 
extended and some penances were prescribed 
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for the sin of marriage. Baudhayana 

in his Dharma-Sutra declares that a sagotra 
wife should be abandoned as far as sexual 
life is concerned, but should be protected like 
mother. When saffoira marriage results in an 
issue, the issue would belong to Kasyapa 
r/otra and the father would be purified by a 
Krichchhra penance of three months. The 
views of Gautama on this subject were extre- 
mely strong. However, during the Sutra- 
period, the prohibition against safifO^mraarrige 
on the whole was rather half-hearted. It was 
at the beginning of the Christian era that sept 
exogamy grew more and more rigid. Medha- 
tithi, the first great commentator on Manu, 
deals with the subject at great length, while 
jMitakshara adopts the same rigid view about 
sagotra marriages and holds that those 
marriages are absolutely void. 

In his "History of Dharmasastra”, vob 
II, part 1 (1941), while dealing with the sub- 
ject of marriage in Chap. 9, Mr. Kane has 
considered the history and growth of gotra 
and pravara exhaustively. In despair he 
points out that : 

“Tlic mass of material on gotra and pravara 
in the sutras. the puranas and digests is so vast 
and FO full of contradictions that it is almost an 
impossible task to reduce it to order and coherence.” 
(P 483). 

According to Mr. Kane, the general concep- 
tion about gotra is that it denotes all per- 
sons who trace in an unbroken male line 
from a common ancestor. The conception of 
pravara is closely interwoven with that of 
gotra from very ancient times. The word 
pravara literally means “choosing” or 
“invoking.” As agni was invoked to carry 
the ofl’erings of a sacrificer to the gods by 
taking the names of the illustrious r&is (his 
remote ancestors) who in former times had 
invoked agni, the word pravara came to 
denote one or more illustrious rsis, ancestors 
of a sacrificer. The words arseya and arsa 
are the synonyms of pravara. The word 
pravara is not to be found in the Rigveda, 
though its synonyms arsa and arseya occur 
in a few places. Mr. Kane states the con- 
nection of gotra and pravara thus: 

"Qoira is the latest ancestor or one of the latest 
ancestors of a person by whose name bis family 
has been known for generations ; while pravara is 
constituted by the sage or sages who lived in the 
remotest past, who were most illustrions and who 
are generally the ancestors of tho gotra sages or in 
some cases the remotest anscestor alone.” (P. 497). 

According to the commentators, however, 
the word ‘gotra’ has a peculiar technical 
meaning. The relevant discussion in Medha- 
tithi’s commentary on Manu has been thus 
aptly summarised by Mr. Kane : 


”... .just as, though all persons are men, some 
are called brahmanas, so among brahvxans certain 
persons are known by immemorial usage (or con- 
vention) as belonging tocertaingofraslike Vasistba 
and the stdra-haras lay down that a certain gotra 
has certain pravaras ; so the word gotra is applied 
to Vasisthaand other sages by rudhi{hj convention 
or long-standing usage). It cannot be supposed that 
a person called Parasara was born at acertain lime 
and then his descendants came to be called Paias- 
aras. In that case the Veda would not be nnadi 
(beginoingless), as it is supposed to be, since it 
mentions Parasara, Vasistba, etc. So gotra is anadi 
like the brahmana caste and the Veda. The word 
is also secondarily used to denote a person, who is 
very illustrious on account of his learning, wealth, 
valour or generosity, who thereby gives a name to 
his descendants and then becomes the founder of 
the family. This is lankika gotra. But this is not 
the meaningof ( 7 ofrfls which brahmanash&vo. Tho 
secondary meaning may apply to the word gotra 
when used in the case of ksatriyas'* (pp. 486-486). 

At present the number of ff of ras is literally 
legion ; while majority of these gotras have 
three pravara sages, a few have one, two or 
five. According to tho commentators, the 
ksatriyas and the vaisyas have no ^gotras 
and pravaras of their own and they have, 
for the purposes of their marriage, to adopt 
the gotras and pravaras of their piirohits. 
Mr. Kane justly quarrels with this doctrine 
of the 7iibandha writers and says: “This is 
carrying the doctrine of atidesa (extension) 
too far or with a vengeance.” Mr. Kane also 
points out that as a fact it is wrong to assume 
that ksatriyas have no gotra or pravara of 
their own. 

It will thus be seen that scholars of an- 
cient Sanskrit literature have expressed some- 
what conflicting opinions as to origin and 
development of gotra and pravara. I think 
it is impossible to accept the suggestion that 
in reference to the Brahman families of today 
their gotras and pravaras represent any- 
thing like an unbroken line of descent from 
the common ancestors indicated by the 
names of their respective gotras and pra~ 
varas. Besides if this fanciful theory is ac- 
cepted, its logical extension may well lead 
us to the conclusion that in the last analysis 
all Hindus are descended from their my- 
thological ancestor Manu himself and in 
that sense all of them belong to the same 
pravara. It seems pravara and gotra had 
a purely ritualistic origin and in ancient 
times when several rites and sacrifices were 
frequently performed, pravara and gotra 
had some significance. In course of time, the 
performance of these rituals gradually de- 
creased, until eventually it ceased altogether. 
During this period, the genesis and real 
significance of pravara and gotra was mis- 
appreoiated. In the writings of subsequent 
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authors these words came to be invested 
with a mystical and metaphysical import- 
ance ; apparently, prohibitions against mar- 
riage of sagotra and sapravara persons 
were vehemently discussed and rigidly 
sought to be enforced about this time. I will 
now proceed to consider the tests of Manu 
and Yajnyavalkya bearing on this question 
to see whether under those texts marriages 
between sagotra persons should be treated 
as absolutely void. The material verses in 
M^u.Smriti bearing on this subject are: 
Chapter III, verse 5 : 

fl^^TRTRf II 

I® ® sapinda of the mother and 
mended to the twice-born for being selected for 

Chapter III, verse 8 : 

^ JfrfcT^ ^ ^ II 

5he^Bhnn?^'*'lf « girl of black complexion; 

«ne Should not have additional limbs* she shnniH 

be healthy should not be hairy, should’not bewith^ 
r brown.-J’° and should not 

Chapter III, verse 9 : 

-nnf* not have the name of a river and 
rfurb^am,^ "Ot bear 

Chapter III, verse 62 : 

c5^njqt 






a not broken should marry 

beautiful, Lt of *^r^’sa^nda*°re1ar 
•younger than himseV- ^ relationship and 

Chapter III, verse 53 : 

be healthy, should have brothers 

should be five degrees removed from^the mother 
and seven degrees from the father.” rnother 


Chapter III, verse 64 





A maiden should be taken from a highly 
respectable family of persons well. versed in the 
Vedas, and inheriting the virtue of ten generations 
prosperous; but not even from such a family if 
•there be any hereditary disease*” 

1946 B/60 & 51 


‘*^6 question to be decided is 
whether the requirement that the girl should 
belong to a different gotra as laid down by 
Manu, or that she should have a different 
gotm and different pravara as laid down 

by Yajnyavalkya is obligatory. Itis admitted 

that most of the attributes mentioned by 
Manu and Yajnyavalkya with regard to the 
boy, as well as the girl, are recommendatory 
Ihe only provision which is admitted to be 
obligatory is the requirement that the girl 
should be five degrees removed from the 
mother and seven degrees from the father. 
Mr. Jahagirdar contends that if the verses 

w^p r;: Yajnavalkya are read as a 

^ diflScult for the Court 
to hold that the requirements as to gotra and 

pravara mentioned therein are recommen 
datory, rather than mandatory. I think there 
IS considerable force in Mr. Jahagirdar’s 
contention. Mr. Kane, however, argues that 
while interpreting these verses, it is neces- 
sary to adopt the rule of construction laid 
down by Jaimmi in his Purva Mimamsa, 

that if there is a seen (drsta) or easily percen 
tible reason for a rule staled in the sacred^ tLtf 
IS only recommendatory and the breach of such n 
rule does not nullify the principal act. But if there 
IS an unseen (adrsta) reason for a rule and there is 

° principal act itself is ren! 

dered invalid and nugatory thereby." (Kane’s His 

tory of Dharmasastra, Vol. II, Part I. p. 437 ) 

Speaking for myself I feel no hesitation in 
r^ecting this argument. As Mayne, in his 

points out, •' some 
of the Mimansa rules of interpretation are 

of very doubtful untility in the present day 

administration of Hindu Law.” The rule of 

adrsta on which Mr. Kane relies is, I think 

obviously one of such rules. The next conten- 

hon urged by Mr. Kane is that whatever 

““y take 

about the interpretation of the texts of Manu 
and Yajnyavalkya, the Court is bound to 
accept the interpretation which Mitakshara 
has put on the text of Yajnyavalkya. Mitak- 
shara, while commenting on verse 53. chan 
III reads thus : 

I it'll 11% g 
II 

at ^ 

MSB nf not come into being, but In 

t?on only!-”'’“'’“’‘ 

It is quite clear that according to Vijnane- 
svara, a marriage between persons of the 
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same gro^ra is absolutely void, since in such a 
case, according to him, the condition of wife- 
hood does not come into being. Vijnanesvara's 
interpretation is based on the mimansa 
rule of interpretation to which I have 
referred above. That rule is both artificial 
and irrational ; and as I have already indi- 
cated, I would certainly not be prepared to 
adopt it as a safe guide in interpreting Sans- 
krit texts for the purpose of administering 
Hindu law. Besides, the said interpretation is 
open to other serious objections in so far as it 
deals with the question of ksatriijas and 
vaisyas. Vijnanesvara says that since 
ksatriyas and vaisyas have no gotra of 
their own, for the purposes of marriage they 
should adopt the gotra of their priests. Now, 
the assumption made by Vijnanesvara that 
ksatriyas have no gotras of their own is 
historically inaccurate : and the solution 
ofi'ered by him in regard to marriages 
amongst the ksatriyas and vaisyas is clearly 
meaningless and unsatisfactory. The diflScul- 
ties in applying this prohibition to the ksa- 
triyas and vaisyas are obvious. In several 
cases, many ksatriya families which may 
not be related oven remotely to each other 
may have the same priest, while near rela- 
tions may engage different priests. Besides, 
the literal requirements of the prohibition 
can be easily met by the parties changing 
their priest just at the time of the marriage. 

Further, amongst all the regenerate classes 
the more serious prohibition based upon 
sapinda or consanguinity has, even accord- 
ing to Mitakshara, been relaxed according 
to usage. Marriages between first cousins, 
such as that of a man with a daughter of 
his mother’s brother or of his father's sister, 
arc referred to with approval on the ground 
that they are supix)rted by custom. It seems 
very unreasonable that relaxation should be 
permitted in regard to the requirement of 
sapinda, while the rule as to gotra and 
pmvara should be rigidly enforced. It may 
be conceded that on the whole, 

“Vijnyanegwat was a farsceing jurist and states- 
man, and by his commentary on Yajnyavalkya, 
he practically freed Hindu law from its religious 
fetters, and made it readily acceptable to all com- 
munities in all parts of India, establishing it on 
now foundations.” Mayne’s Hindu Law and Usnee. 
10th Edn., (p. 47.) ' 

Unfortunately, however, while dealing with 
the provisions of Hindu Law of marriage, 
he was not able to rise above the conven- 
tional beliefs of his age. 

The question then is whether the Court is 
bound to accept the interpretation put by 


Vijnanesvara on the verses of Yajnyavalkya- 
in question. Mr. Jahagirdar for the defendants 
contends that though the opinions express- 
ed by Vijnanesvara in his commentary are 
entitled to great weight, they are in no sense 
binding upon the Court, He argued that 
on some questions the Privy Council had re- 
fused to accept the interpretation put by 
Mitakshara upon the texts and in that con- 
nection he referred to a decision in 22 Mad. 
898.^® The question which the Privy Council 
had to decide in that case was whether tha 
adoption of an only son was valid under 
Hindu law. That question had given rise to 
a confiict of judicial decisions in India and 
the views expressed by the different com- 
mentators on that point could not easily 
be reconciled. Adoption of an only son- 
prima facie appeared to be discountenanced 
if not actually prohibited, by the text of 
Yajnyavalkya as interpreted by Mitakshara. 
Their Lordships dealt with the several deci- 
sions of the Indian Courts on that point and 
the opinions expressed by the different 
commentators, and they concluded thus- 
(pp. 428-29) : 

"But wbat says authority? Private oommentatora 
are at variance with one another ; judicial tribunals 
are at variance with one another ; and it has come 
to this, that in one of the five great divisions of 
India the practice is established as a legal custom, 
and of the four High Courts which preside over the 
other four great divisions, two adopt one of the 
constructions and two the other. So far as more 
official authority goes there is as much in favonc 
of the law of free choice as of the law of restriction. 
The final judicial authority rests with the Queen> 
in Council. In advising Her Majesty their Lord- 
ships have to weigh the several judicial utterances,. 
Upon their own examination of the smrtfis their 
Lordships find them by no means equally balanced 
between the two constructions but with a decided 
preponderance in favour of that which treats the dis- 
puted injunctions as only monitory and as leaving 
individual freedom of choice. They find themselves 
able to say with as much confidence as is consist- 
ent with the consciousness that able and learned 
men think otherwise, that the High Courts ol 
Allahabad and Madras have rightly interpreted the- 
law and rightly decided the cases under appeal," 

While dealing with the works of commenta- 
tors on Hindu Law, tbeir Lordships said: 

"They now add that the further study of the 
subject necessary for the decision of these appeals 
has still more impressed them with the necessity 
of groat oaniion in interpreting books of mixed 
religion, morality and law, lest foreign lawyers ac- 
customed to treat as law wbat they find in 
authoritative books, and to administer a fixed legal 
system, should too hastily take for strict law 
precepts which are meant to appeal to the moral 
sense, and should thus fetter individual judgments 
in private affairs, should introduce restrictions into 
Hindu Society, and impart to it an inflexible 
rigidity, never contemplated by the original law- 
givers." 
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This decision shows that in the matter with 
which the Privy Council were dealing, the 
commentators took different views and those 
views gave rise to conflicting judicial deci- 
sions while on the point with which we are 
dealing all the commentators take the same 
view. Besides, the text of Mitakshara came 
in for discussion in that case only incidentally. 

^ Mr. Jahagirdar also referred to the deci-* 
sion of the Privy Council in 39 i. a. 
where somewhat contrary to the views of 
Mitakshara. the Privy Council have held 
that a share obtained by a widow on parti- 
tion of the joint family property is not her 
stridhan even under the Mitakshara law. 

On the contrary it has been repeatedly 
pointed out by the Privy Council that while 
deciding questions of Hindu law, in regard 
to parties governed by the Mitakshara school, 
the views expressed by Vijnanesvara are of 
paramount importance. In 12 M. i. a. 
397,^® the Privy Council declared that it is 
the duty of a Judge (p. 436) : 

‘‘not so much to inquire whether a disputed 
doctrine la fairly deducible from the earliest au- 
thorities, as to ascertain whether it has been re- 
ceiyed by the particular School which governs the 
district with which he has to deal, and has there 
been sanctioned by usage.” 

The same view was expressed by the Privy 
Council in 62 I. A. 139.^^ In that case, dealing 
with the question of succession, the Privv 
Council held that : ^ 

‘According to the Mitakshara School of Hindu 
law samanoddkas including only those agnates 
who are within the eighth to the fourteenth degree of 
descent from (and including) the common ancestor • 
n absence of an agnate within the fourteenth 
bSus.”^ devolves upon the deceased's 

Dealing with the commentary of Vijnane 
syara on the material text of Yajnavalkya. 

bir bhadi Lai pointed out that (p 143 ) • 
‘‘Vijnaneswara, when writing his commentary 
Mitakshara on the Smriti of Yajnavalkya, probaU 
ly found that a usage had grown up restricting the 
mmanodaka relationship to the fourteenth degree 
He accordingly refrained from endorsing the all' 
embracing rule of Yajnavalkya, and while mention! 
ing it in the verse dealing with the subject, he gave 
prominence to the restricted scope of the word, and 
supported it by citing Vtihad Mann. It must be re- 
membered that the commentators, while professing 
to interpret the law as laid down in the Smritis 
introduced changes in order to bring it into bar.’ 
mony with the usage followed by the people govern! 
ed by the law; and that it is the opinion of the 
commentators which prevails in the provinces 
where their authority is recognized,” 

Sir Shadi Lai also cited with approval the 
passage from the decision in 12 M. i. a. 397 ^® 
to which I have just referred and thus con- 
cluded (p, 143) : 

“Indeed, the Mitakshara ‘subordinates in more 
than one place the language of texts to custom and 


approved usage' : 13 M. I. A. 37325 at p. 390. It 
IS, therefore, clear that in the event of a conflict 
between the ancient text writers and the commen- 
tators, the opinion of the latter must be accepted.” 

It IS true that while dealing with questions 
like this, Courts have to construe the texts of 
Hindu law in the light of the explanations 
given by recognised commentators, But it 
must always be remembered that since the 
Said commentaries were written, several 
centuries have passed by and during this 
long period the Hindu mode of life has not 
remained still or static. Notions of good 
sociM behaviour and the general ideology of 
the Hindu society have been changing; with 
the growth of modern sciences and as a re 
suit of the impact of new ideas based on a 
strictly rational outlook of life, Hindu cus 
toms and usages have changed. The custom 
as to marriages between persons of the same 
gotra which I have held proved in this case 
13 an eloquent instance in point. Between 

the letter of the law and sadachar good 

conduct, according to the consciousness of 
the _ community— there is obviously great 

variance. It follows, therefore, that the pro- 
nibitions which have been so emphatically 
enunciated by the Nihandha writers in this 
connection have not, for a considerable 
time past, conformed to the usage and cus- 
tom recognised by the community. In such 
a case it is obviously the duty of the Legis- 
lature to intervene and to amend the mate 
rml provisions of Hindu law so as to make 
them consistent with the custom and usage 
prevailing in society and thus help to place 

the Hindu law of marriage on a more 
rational basis. 

While dealing with this question, the learn- 
ed trial Judge has relied upon the decision 
of this Court in 32 Bom. 619^1 and Mr. Kane 
has a,rgued that the Court is bound by that 
decision. The parties to that suit were Chit- 
payan Brahmins of the Thana District. The 
validity of the adoption was impugned on 
the ground that there could be no legal mar- 
riage between the adoptive father and the 
natural mother of the adopted son in her 
maiden stage. The adopting father and the 
natural mother belonged to different gotras, 
but two out of the three pravaras were com! 
mon to both. It was argued that under 
Hindu law, no marriage could have validly 
taken place between the adoptive father and 
the natural mother of the adopted boy since 
two of their pravaras were the same. This 
objection was considered by this Court and 

Singh v. Bhyah Ugnr Singh, 


A. 1. R. 


89G Bombay Yeshavant v. Shripad (Chagla J,) 


it was held that “the validity or invalidity 
of the marriage tie in cases of this kind 
must be determined under the original text 
of Yajnavalkya as authoritatively interpret, 
ed by Vijnyanesvara in the Mitakshara.’* 
It was also held that on the interpretation 
of Mitakshara no valid marriage could have 
taken place between the adopting father and 
the natural mother of the adopted boy. Not, 
withstanding these findings the Court was 
not prepared to accept the position, “that 
the invalidity of such a connection is neces- 
sarily a ground for holding the plaintiff’s 
adoption to be invalid.” Chaubal J, who 
delivered the judgment of the Court, con- 
sidered the texts on which the argument as 
to the invalidity of the adoption was based 
and came to the conclusion that the restric. 


ing. That-being so, there is no alternative 
but to hold that marriages between sagotra 
persons like defendants 1 and 2 are in. 
valid under Hindu law. This finding, how. 
ever, does not affect the decision in the case, 
since I have already held that the custom 
under which such marriages are permitted 
and on which the defendants had relied has 
been proved. 

The result is that the appeal fails and is 
dismissed. The appellant to pay the costs of 
respondents 1 to 6. 

v.R./d.H, Appeal dismissed. 
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tions sought to be imposed from the gloss of 
Nanda Pandita on the text “Putrachhaya- 
vaham” were only recommendatory, and 
that the gloss only contemplates the specific 
cases of Viruddha Sambandha mentioned 
therein. On that view, the adoption was 
held to be valid. That being the decision in 
the case, strictly speaking, the finding that 
if the adoptive father and the natural 
mother of the adopted boy had married, the 
marriage would have been invalid, could be 
regarded as obiter. It was not a decision 
that the marriage was invalid. In fact, the 
point about the invalidity of the marriage 
arose only incidentally. However, the judg- 
ment of Chaubal J. shows that he recorded 
that finding with some reluctance ; because 
in connection with that finding he took the 
precaution of making an imix)rtant addition- 
al observation. Chaubal J. said (p. 628) : 

“I can conceive that deviations from any pre. 
scribed rule may obtain in practice and that the 
frequency of such deviations in any particular com. 
munity may in course of time have established a 
recognised and binding usage or custom : and 
where such is established it would no doubt be the 
duty of our Courts to give effect to it, if otherwise 
legal and valid.” 

Indeed the facts in this case show that 
Chaubal J.’s anticipation that deviations 
from the prescribed rule on the ground of 
custom may be set up has come out true. 
On the whole I am not prepared to accept 
the argument that we are bound by the 
views expressed in 32 Bom. 619^' as to the 
invalidity of marriage between persons of 
the same gotra. 

However, as I have already pointed out, 
the Privy Council have consistently taken 
the view that under the Mitakshara School 
of Hindu law the gloss of Vijnanesvara 
must bo accepted as authoritative and bind- 
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Ratnagiri, in Appeal No. 63 of 1940. 

Hindu law ~ Joint family business ~ Per- 
sonal liability of coparceners, test to determine, 
indicated. 

It is only the manger or the managing member 
of the joint family business who Is personally liable 
with regard to the debt contracted for that parti- 
cular joint Hindu family business. The other oo. 
parceners are only liable when they are contracting 
parties along with the manager, or when their 
conduct is such from which it can be legitimately 
inferred that they can be regarded as contracting 
parties or by some act or conduct they have 
subsequently ratified the loan borrowed by the 
managing member for the purpose of the business. 
Where any coparcener of the family is sought to 
be made personally liable for such debts, the 
Court must consider the nature and the extent of 
the participation of the coparcener in the joint 
family business. Mere participation is not enough. 
If the Court comes to the conclusion that the nature 
and extent of the participation is such as to pat 
him in the same position as a partner in a part- 
nership firm or as a manager, then he would be 
personally liable to the creditor as mnoh as the 
manager himself: (*40) 27 A, I. R. 1940 Mad. 680 
and 22 Mad. 166, Rel. on ; 6 Bom. 88, Disting . ; 
Observation of Chandavarkar J. in 9 Bom. L. R. 
1289, obiter. [P 397 C 2 ; P 399 0 1, 2] 

Hindu Law — 

(•40) MuUa. Page 259, Pt. (d) P.96S. Pi. (j). 

(•38) Mayne, P. 393, Pt. (g); P. 401. Pt. (h). 

V. S. Desai and A. A. Qajmdragadkar — 

for Appellant. 

K. V. Joshi for R. D. Uanerikar — 

for Respondent. 

Chagla J. — The suit from which this 
appeal arises was filed by the plaintiff on a 
promissory note for Rs. 1,391-12.0 passed by 
defendant i. Defendants 2 to 7 were made 
par ty.defend ants as members of a joint and 
undivided Hindu family along with defen- 
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dant 1, and on the allegation that the money 
was borrowed for the purpose of a joint 
family business. The trial Court held that a 
certain cloth shop was a joint family busi- 
ness, that the debt was incurred for that 
business and the shares of the defendants in 
that business were liable for the satisfaction 
of that debt ; but in the case of defendants 
1 , 5 and 6 , the trial Court held that as they 
were taking an active part in the conduct 
of the business, they were personally liable. 
From that decision defendant 6 preferred an 
appeal to the lower appellate Court. The 
lower appellate Court confirmed the decree 
of the trial Court. From that order an 
appeal was preferred to this Court. The ap. 
peal came up before Lokur J. and on ist 
March 1943 , that learned Judge sent down 
two issues to the trial Court for trial. These 
two issues were : 

( 1 ) Whether, though the promissory note in suit 

was passed by defendant 1 alone, defendant 6 also 
was m reality a contracting party or whether he 
can be treated as being a contracting party by 
reason of his conduct? or e f 

(2) Whether he subsequently ratified it? 

These issues were tried, and there was an 
appeal from the findings before the learned 
District Judge ; and the learned District 
Judge answered both the issues in the nega- 
tive ; but with regard to the second part of 
issue 1, he made his finding subject to cer- 
tain reservations and it is these reservations 
which have been the subject of controversy 
before us. The learned District Judge held 
that defendant 6 had taken part in the 
working of the cloth shop which was a joint 
family business and he considered a decision 
of our Court in 9 Bom. l.r. 1289,* and came 
to the conclusion that in view of that deci 
Sion if defendant 6 took part in the working 
of the cloth shop, then the second part of 
issue 1 framed by Lokur J. would be in the 
affirmative ; or, in other words, according 
to the learned District Judge, the mere fact 
that defendant 6 had taken part in the work, 
ing of the cloth shop was sufficient to war- 
rant his being treated as being a contracting 
party by reason of that particular conduct 

of his, namely, taking part in the working 
of the cloth shop, ' ® 

The principle of Hindu law on this parti- 
cular question has been enunciated by Sir 

Dinshah Mulla in his well-known treatise on 
Hindu Law : 

“The manager is liable not only to the extent of 
his share in the jomt family property, but, being 
a party to the contract, he is liable personaUy 
that IS to say, his separate property is also lia bll* 

® 1289, Gokal Eastur y. Amar- 

ODana« 
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But as regards the other coparceners, they are 
liable only to the extent of their interest in the 
family property, unless, in the case of adult co- 
parceners, the contract sued upon, though purport- 
ing to have been entered into by the manager 
alone, is in reality one to which they are actual 
^ntraeting parties, or one to which they can be 
treated as being contracting parties by reason of 

their conduct, or one which they have subsequent- 
Jy ratified.” 

Therefore the ordinary rule of Hindu 
law is that it is only the manager or the 
managing member of the joint family busi- 
ness who is personally liable with regard to 
the debt contracted for that particular joint 
Hindu family business. The other copar- 
ceners are only liable when they are con- 
tracting parties along with the manager, or 
when their conduct is such from which it 
can be legitimately inferred that they can 
be regarded as contracting parties or by 
soine act or conduct they have subsequently 
ratified the loan borrowed by the managing 
member for the purpose of the business. 

The distinction between a partnership 
firm and a joint family business is too well- 
known and too fundamental to need any re- 
petition or emphasis ; whereas one arises 
from contract, the other is the result of 
status. Whereas in the case of a contractual 
partnership each partner is the agent of the 
other and each partner is personally liable^ 
in the case of a joint family business, as I 
have just said, ordinarily only the man- 
aging member is personally liable. Further 
it has got to be remembered that in the case 
of a joint Hindu family business, the karta 
has the right without consulting the other 
coparceners to contract debts on behalf of 
the business and to be in complete control 
of the business and the other coparceners 
are bound by these acts on the part of the 
karta. Therefore it can be well understood 
why Hindu law has restricted the liability 
of the coparceners other than that of the 
manager only to their interest in the joint 
family assets and has not foisted upon them 
a personal liability. The manager is person- 
ally liable because it is his contract and he 
is in charge of the business and is in control 
of it. This principle has been very well en- 
unciated in a recent decision of the Madras 
High Court in I. L. R. (1940) Mad. 1012.^ In 
that case Wadsworth J. and Patanjali Sas- 
tri J. came to the conclusion that a co- 
parcener could not be made personally liable 
except on the ground of implied partnership 
or estoppe l by holding out or ratification ; 

^(’40) 27 A.I.R. 1940 Mad. 580 : I.L.R. (1940) 
PaUniappf. = - 
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and whethci’ an inference can be drawn as 
to implied partnership or estoppel must de- 
pend upon the nature and extent of the 
participation of the coparcener in the busi. 
ness. The learned Judges rightly point out 
that every coparcener has an interest in the 
joint family business, and if his participation 
in that business is only such as can reason- 
ably bo attributed to his interest in the joint 
family, then no legitimate inference can 
be drawn that he intended to undertake a 
greater liability as a partner in the business. 
But if a coparcener takes such part in the 
management of the business as goes beyond 
what can be sufiBciently explained by his 
interest in an asset of the family, then a 
conclusion may be drawn that his relations 
with the managing member of the firm are 
similar to those of a partner quae the credi- 
tor and that he would be personally liable 
for the debts incurred. But the learned Judges 
sound a note of warning and point out that 
mere participation, however active in the 
business, is not sufiQcient to warrant an in- 
ference either of partnership or of holding 
out. The Court must find some definite and 
unequivocal consensual acts before such an 
inference can be drawn. The learned Judges 
further point out that even with regard to 
the principle of repudiation it has got to be 
remembered that a Hindu coparcener is not 
entitled to disown any acts of the manager. 
Therefore ratification cannot be inferred by 
the mere fact that the coparcener has not dis- 
owned the debt or has not objected to it or 
protested against it. There must be some 
positive act from which the Court can say 
that the coparcener has ratified the transac- 
tion. Mere acquiescence would not be suffi- 
cient, and the Madras High Court points 
out that it would be wholly subversive of 
established principles of Hindu law to hold 
that a coparcener is personally liable on the 
ground of ratification by acquiescence for 
the dealings of the manager in the ordinary 
course of family businesses. 

Turning now to the decision of our Court 
in 9 liom. L. R. 1289^ which seems to have 
caused some difficulty in the mind of the learn- 
ed District Judge, it is important to note that 
as the facts set out at p. 1289 clearly show, 
the firm in that case, in respect of W'hioh 
the decision was given, was a partnership 
firm; and even in the judgment itself Chan- 
davarkar J. at p. 1291 begins his judgment 
by saying that the debts in dispute were 
contracted by Kastur as the manager of a 
joint Hindu family of which he and the de- 
fendants were coparceners for the purposes 


of a partnership business of that family. Later 
on, Chandavarkar J. considers the judgment 
of the Madras High Court in 22 Mad. 166® 
which laid down that a creditor of a joint 
Hindu family was not entitled to a personal 
decree against any coparcener other than 
the manager who contracted the debt on be- 
half of the family, and considers that pro. 
position as not sound ; then he proceeds to 
hold that the coparceners other than Kastur, 
the manager, were personally liable inas- 
much as they must be treated as having 
acquiesced in the course of the dealings of the 
joint family concern. Now with great respect 
to the learned Judge, once he found as a 
fact that the business was a partnership 
business, it was unnecessary to consider the 
question of Hindu law. If the firm was a 
partnership business, undoubtedly all the 
members of that partnership were personally 
liable to the creditor. The question could 
only arise for determination if it was ajoint 
family firm. In our opinion, therefore, this 
particular observation of Chandavarkar J. 
is an obiter and not binding on us, but even 
assuming that this statement of the law is 
binding on us, it must be read in its own 
context. Chandavarkar J. first cites with 
approval a dictum from the same decision 
of the Madras High Court to which I have 
just referred, 22 Mad. 166,® which lays down 
that the acquiescence on the part of a co- 
parcener in the business must be such as to 
warrant his being treated in the matter 
as a contracting party. Having expressed 
his approval of this statement of the law, 
the learned Judge then proceeds to enunciate 
the proposition to which I have just referred. 
Therefore it is clear in our opinion that the 
acquiescence referred to by Chandavarkar J. 
is not any acquiescence by a coparcener in 
the joint family business but such an ac- 
quiescence as would warrant his being treat- 
ed as a contracting party; or, in other words, 
his conduct quae the joint family business 
must be such as to entitle the Court to draw a 
legitimate inference that he could be regarded 
or considered ns a contracting party along 
with the manager. 

Mr. K. V. Joshi for the respondent has 
strongly relied on a decision in 6 Bom. 53.* 
In that case the plaintiff sued on a balance of 
account, signed by defendant 1, Someahvar, 
in the name of the firm of "Jivram Haribhai." 
That firm was established by Jivram, 
the father of Someshvar and his two 

3. (’98) 22 Mad. 166, Ohalaraayya v. Varadayya. 

4. (’80) 5 Bom.38, SamalVhai Nathubhai v. Some- 
shvar. 
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^brothers, defendants 2 and 3. Someshvar at 
that time was 23 years old ; Mangal, defen- 
dant 2 , was 17 and Harikisan, defendant 3 , 
was a minor. Someshvar admitted the claim 
but urged that the liability lay upon the firm 
and not upon himself personally. Defendants 
2 and 3 set up a plea of limitation and con- 
tended that they were not the owners of the 
firm of “ Jivram Haribhai” solely managed 
by Someshvar. On all these points the Sub- 
ordinate Judge decided in favour of the plain- 
tiff and passed a decree accordingly. Man- 
gal alone appealed to the District Judge, 
and the District Judge held that Mangal 
was not a partner and dismissed the suit as 
against Mangal. From that decision an ap. 
peal was preferred to the High Court, and 
Melvill J. in his judgment only considered 
the question whether Mangal was liable as 
a member of the joint Hindu family; and in 
the judgment he has discussed the distinc- 
tion between a partnership firm and a joint 
family firm. It is to be noted that the question 
whether Mangal was personally liable or only 
liable to the extent of the joint family assets is 
nowhere discussed. It was only Someshvar 
who raised the point as to whether he was 
personally liable or his liability was confin- 
ed to the assets of the joint family. As far as 
Mangal was concerned, he disputed his lia- 
bility altogether. Therefore the observation 
'of Melvill J. that a coparcener, even though 
he may not attend to the family business, is 
liable to the creditor only applies to the 
liability of such a coparcener to the extent 
of the assets of the joint family firm and 
not to the personal liabQity of such a co- 
parcener. Melvill J. was only concerned to 
decide that mere absence from participating 
in the joint family business does not absolve 
the coparcener from his liability to the 
■creditor to the extent of the joint family 
assets. Mayne in his Hindu Law has enun- 
ciated the principle in this way : 

“Where several persons take an active part in 
the conduct of the business, they may well be 
regarded as managing members or as persons entrus- 
ted with the conduct of the business and they can- 
not only bind each other but also members of the 
faznily including minor coparceners*^’ 

Therefore it is not sufi&cient that a copar- 
cener should take a part or even an active 
part in the conduct of the business. It must 
be further established that the part he takes 
in the conduct of the business is such as to 
entitle the Court to regard him as the man- 
aging member of the firm in the same way 
as the manager himself. 

In this case the finding of fact of the 
^learned District Judge which we accept is 
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that defendant 6 took part in the working 
of the cloili shop at the time when the pro- 
missory note was executed. He has found 
that defendant 6 could not be treated as 
being a contracting party by reason of his 
conduct. In our opinion the mere fact that 
defendant 6 took part in the working of the 
cloth shop was not sufficient to make him 
personally liable for the debts of the busi- 
ness. There is no evidence that his participa- 
tion in the business was such as to make him 
liable to be regarded as a manager of the 
business. 

In our opinion in each case the Court 
must consider the nature and extent of the 
participation of the coparcener who is sought 
to be held liable for the debts of the firm, 
Mere participation is not enough. If the 
Court comes to the conclusion that the 
nature and extent of the participation is 
such as to put him in the same position as 
a partner in a partnership firm or as a 
manager, then he would be personally liable 

to.the creditor as much as the manager him- 
self. 

Under the circumstances we are of the 
opinion that defendant is not personally 
liable and the decree passed against him to 
the extent that he is made personally liable 
must be modified and the decree against him 
must be restricted to the extent of defen- 
dant 6’s share in the joint family assets. We, 
therefore, allow the appeal with costs in this 
Court as well as costs in the lower appellate 
Court. 

V.W./d.h. Appeal allowed. 


[Case No. 84.] 
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Sen and Rajadhyaksha JJ. 

Babu Ningappa — Applicant 

V. 

Paragouda Parsappa — Opponent. 

Civil Bevn. Appln. No. 771 of 1944, Decided on 
10th August 1945, from order of Civil Judge, 
(Junior Division) at Athni, in suit No. 35 of 1943, 

Bombay Increase of Court-fees Act (15 [XV] 
of 1943), S.2— Surcharge under, applies only to 

fees leviable under Court-fees Act Process 

fees leviable under rules framed under S 42 
Bombay Civil Courts Act, 1869, are not affected! 

The word “leviable” in S. 2, Bombay Increase of 
Court-fees Act, 1943, means ‘such as can (under 
the tales at present in force) be levied’ and not 
capable (on appropriate rules being made) of being 
levied. 400 c 2] 

The process fees leviable by the civil Courts 
subordinate to the High Court which are at pre- 
sent in force io Bombay Presidency are fees leviable 
not under the Court-fees Act 1870, but under the 
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rules made under S. 42, Bombay Civil Courts Act, 
1869. Therefore, the surcharge which has been 
brought into existence by the Bombay Increase of 
Court-fees Act, 1943, is not applicable to such 
process-fees. [P 400 C 2] 

R. A. Jahagirdar — for Applicant. 

S. O. Patwardhan, Qovermnent Pleader, and 
K. L. Agashar, Special Counsel to Govern^ 
ment — for the Government of Bombay. 

Sen J. — This application raises a simple 
cjuestioD, namely, whether the fees charge- 
able for serving and executing processes 
issued by the civil Courts subordinate to the 
High Court are affected by the surcharge to 
which process- fees leviable under the Court- 
fees Act, 1870, are subject, under Bombay Act 

15 [XV] of 1943. The applicant filed suit N0.85 

of 1943 in the Court of the Second Class 
Subordinate Judge, Athni. He paid a sum 
as process-fees calculated according to the 
rules which are to be found in the Civil 
Manual issued by the High Court, VoL i, 
(i940), at pp. 137 to 143. According to the 
office of the learned Judge, the applicant 
was liable under Bombay Act 15 [xv] of 1943 
to pay the surcharge prescribed thereby on the 
process-fee and the proceas-fee paid was, 
therefore, insufficient. The plaintiff con- 
tended that he was not liable to pay the 
surcharge, but the trial Court overruled 
that contention and, holding that Bombay 
Act 15 [xvj of 1943 applied to such process- 
fees, gave him three days’ time to make up the 
deficit. As the applicant did not make any 
further payment, his suit was dismissed. 

There are two Acts, namely, the Court-fees 
Act of 1870 and the Bombay Civil Courts 
Act of 18G9, under which the fees chargeable 
for serving and executing processes issued 
by civil Courts established within the local 
limits of the appellate jurisdiction of the 
High Court may be prescribed and levied. 
Section 20 , Court-fees Act, lays down that 
the High Court shall make rules, inter alia, 
regarding such fees, which, after being con- 
firmed by the Provincial Government and 
published in the official Gazette, "shall there, 
upon have the force of law." That section 
appears^ in chap, iv of the Act which is 
headed "Process.fees." There can be no doubt, 
therefore, that process-fees come within the 
meaning of the expression "court-fees." It 
appears that the original rules prescribing 
the process.fees leviable by the civil Courts 
subordinate to the High Court were made 
under s. 20, Court fees Act. Those rules can 
bo found in chap, xi of the 1925 edition of 
the Manual of Civil Circulars issued by this 
Court for the guidance of the civil Courts. 
Those rules have now been replaced by the 
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rules made in 1930 by the High Court under 
S. 42, Bombay Civil Courts Act, 1869, which- 
empowers the High Court, with the sanction 
of the Provincial Government, to "prescribe' 
and regulate the fees to be taken for any^ 
process issued by any Court the constitution 
of which is declared" by the said Act, and the 
new rules, after being duly sanctioned by 
the Governor of Bombay in Council, were 
published in the Bombay Government 
Gazette, 1930, Part I, at p. 1927. Bombay 
Act 15 [XV] of 1943 was made by the Governor 
of Bombay under the powers derived from 
a proclamation issued by him in 1939 under 
S. 93, Government of India Act, 1935, where- 
by all powers vested by or under the said 
Act in the Provincial Legislature were- 
assumed by the Governor. The preamble to 
the said Act begins thus : 

‘‘Whereas it is expedient to provide for an in- 
crease in Court-fees leviable under the Court-fees 
Act, 1870, in Us application to the Province ot 
Bombay 

and s. 2 of the said Act reads ; 

"Notwithstanding anything contained in the 
Court-fees Act, 1870, in its application to the Pro* 
vince of Bombay (hereinafter called the principal 
Act), all fees leviable under the principal Act shall 
be increased by a surcharge at the rates specified 
in the Schedule annexed hereto." 

It is quite clear that the fees that were 
increased by the surcharge in question were 
fees leviable under the Court-fees Act of 1870 . 
But, as I have pointed out, the process-fees 
in force at present are fees leviable, not 
under the said Act but under the rules made 
under S. 42, Bombay Civil Courts Act 
"Leviable" cannot, in our opinion, mean 
"capable (on appropriate rules being made) 
of being levied we think that it means 
"such as can (under the rules at present in 
force) be levied." It cannot, therefore, be said 
that the surcharge which has been brought 
into existence by Bombay Act 15 Cxv] 
of 1943 applies to the process-fees leviable 
by the civil Courts subordinate to the High 
Court. That being our view, the lower Court ' 
was clearly wrong in holding that the pro- 
visions of Bombay Act 15 [xv] of 1943 appliedr 
to the process-fee in question. The rule will, 
therefore, be made aliolute with costs and 
the order of the trial Court set aside. We- 
direct that suit no. 35 of 1943 shall be re- 
stored to the file of the learned Civil Judge- 
at Athni for decision according to law. 

k.s./d.h, BuU made absolute. 


Ningappa V, Paragouda ( Sen JJ 
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[Case No, 85] 

A. 1. R. (33) 1946 Bombay 401 

Stone C. J. and Chagla J. 
Commissioner of Income-tax 
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Applicant 


V. 


Sir Purshottamdas Thakurdas 

Bespondent. 

Income-tax Ref, No. 18 of 1943, Decided on 
14th November 1945. 

♦Income-tax Act (1922), S. 12 (2) (as amen- 
ddd m 1939)— Deduction— Capital expenditure 
—Test to determine stated —Assessee elected 
as member of Local Board of Reserve Bank 
and entitled to fees as director of Bank — 
Assessee incurring legal expenditure in de" 
fending suit for declaration that his election 
was invalid — Legal expenditure held could be 
deducted. 

The test to be applied in order to determine whe- 
ther an expenditure is a capital expenditure is not 
merely that it should be non-recurring but it 
should be an expenditure to bring into existence 
an asset or an advantage for the eduring benefit 
of a trade. To malDtain an existing asset or to 
preserve an existing asset is not enough. The ex- 
penditure must be to bring into existence an asset 
which did not already exist or a new advantage 
which must endure for the benefit of that par- 
ticular trade. [p 405 C 2; P 406 C 1] 

% 

The assessee was elected a member of the Local 

Board for the Western Area of the Reserve Bank 

of India. As a director of the Bank, he was en- 

tilled to certain fees. In defending a suit brought 

against him for a declaration that the election 

Sr'JSnn the assessee incurred a legal expense of 

wl' account. The question was 

whether this legal expense of Rs. 7500 incurred 

by the assessee in defending the suit could be 
allowed as a deduction under S. 12 (2); 

Hefd that the expenditure was not a capital 

expenditure. It was not an expenditure incurred 
m creating or m originating the source of income 
or m bringing It into being, but in preserving it 
when It was already there. The expenditure was 
incurred in refuting the attack upon the director- 
ship and might or might not be an expense which 
recurred at some future time. [p 401 c 2] 

Meld further that the expenditure was incurr- 
ed by the assessee solely for the purpose of earning 
the income as a director of the Bank. There was 

A -3 _ t . J . a . , 1^ was seeking 

to defend. What his own private motive, if any, in 

preserving his position as a director might 

have been was not relevant. So far as the Revenue 

Authorities were concerned, the directorship only 

sounded in fees and the only purpose of defending 

the action was to preserve the office and therefore the 

fees. Hence the legal expense of Rupees 7.500 could 

be allowed as a deduction under S. 12 121 • nQoii\ 

10 Tax. Gas. 155, Eel, on ; (*36) 23 A. I R^qi 

Lah. 350, Dissent.\ Case law discussed. 

[P 403 C 2 P 405 C 2] 
Jlf . C, Setalvad—toT Applicant. 

Sir Jamshedji Kanga, M. M. Jhaveri and 
M, E* Mody — for Respondent. 


Stone C. J. — This is a reference under 
S. 66 ( 1 ), Income-tax Act. The short ques- 
tion which the Tribunal has framed is as 
follows : 

“Whether, on the facts of the case, the legal 
expose of Rs. 7500 incurred by the assessee in 
defending a suit brought to unseat him was rightly 
allowed as a deduction in computing his total in- 
come for the charge year 1940-41, under S. 12 (2). 
Indian Income-tax (Amendment) Act, 1939?” 

The facts can be shortly stated as set out 
in the case. Sir Purshottamdas Thakurdasj 
who is the assessee in this case, was a director 
of a number of limited companies in the year 
of account Samvat 1995. On 12 th November 
1935. he was elected a member of the Local 
Board for the Western Area of the Reserve 
Bank of India, which office is ordinarily 
held for five years. Sometime after his 
election one Mr. P. D. Shamdasani brought 
a suit against him for a declaration that the 
election was invalid and that be himself 
should be declared duly elected. The suit 
was dismissed both in the first Court and in 
the Appeal Court. In defending the suit the 
assessee incurred a legal expense of rs . 7500 
in the year of account. These facts are 
undisputed. The relevant section of the 
Income-tax Act under which head directors* 

fees come is s. 12 of the Act. Sub-section ( 2 ) 
provides : 

‘‘Such income, profits and gains shall be com- 
puted after making allowance for any expenditure 
(not being in the nature of capital expenditure) 
incurred solely for the purpose of making or earning 
such income, profits or gains, . . 

And then there is a proviso with regard to 

certain excluded matters. Mr. Setalvad on 

behalf of the Crown has taken two points. 

The first is that the expenditure is a capital 

expenditure. In my opinion this is not so, Itj 

was not an expenditure incurred in creating] 

or in originating the source of income or in 

bringing it into being, but in preserving it 

when it was already there. The expenditure 

was incurred in refuting the attack upon the 

directorship and might or might not be an 

expense which recurred at some future time. 

In my opinion the matter is really covered 

by the judgment of the Lord Chancellor, 

Lord Cave, in (l925) 10 Tax. cas. 155.^ In 

that case the respondent company claimed 

as a deduction in computing its profits for 

income-tax purposes a lump sum of £31,784 

which it had contributed irrevocably as the 

nucleus of a pension fund established by 

trust deed for the benefit of its clerical 

and technical salaried staff, that being the 

sum actually ascertained to be necessary to 

1 . (1925) 10 Tax. Cas. 156, Atherton v. Britiab 
Insulated and Helsby Cables, Ltd. 
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enable past years of service of the then exis- 
ting staff to rank for pension, and it was 
held that the sum in question was not an 
admissible deduction in arriving at the com- 
pany’s profits for income-tax purposes. The 
Lord Chancellor said this (p. 192) : 

“But when an expenditure is made, not only once 
and for all, but with a view to bringing into exis- 
tence an asset or an advantage for the enduring 
benefit of a trade, I think that there is very good 
reason (in the absence of special circumstances 
leading to an opposite conclusion) for treating such 
an expenditure as properly attributable not to reve- 
nue but to capital.” 

There is a decision of the High Court of 
Lahore to a contrary effect and, as it is a 
decision on the Income-tax Act which we 
have to construe, it is a case to which this 
Court will give the very closest attention : 
1C Lah, 479.^ In that case the assessees 
carried on the business of manufacturing 
slates and for this purpose had obtained 
under a lease the exclusive right of quarry- 
ing slate in a particular village. The pro- 
prietors of the village instituted a suit to eject 
the assessees and to restrain them by 
injunction from quarrying and the assessees 
incurred expenses of Rs, 13,897 in defending 
this before the Courts, and then the question 
was raised whether that came within the 
provisions of s. 10 (2) (ix), Income-tax Act, 
and it was held that the expenditure incur- 
red, being a non-recurring outlay required 
to retain a capital asset, was in the nature 
of capital expenditure. 

I do not think it is essential to go into 
the judgments in that case, because the Court 
which decided it was made up of Addison and 
Sale JJ. and in a later case, (1945) 13 i. T. R. 
340,^when sitting as a member of a Full Bench 
Sale J. said of his previous decision that it 
was not intended to be an authoritative ex- 
position of the question of what is or what 
is not capital expenditure. To the effect 
that such an expenditure is an income ex- 
penditure and not a capital one is also the 
case in I. L. R. (1943) Nag. 307.^ On this fii^t 
question, therefore, in my opinion on the 
authorities, which draw a clear distinction 
between the bringing into being of an asset 
and its maintenance and preservation, this 


2. (’36) 23 A. I. R. 1936 Lah. 350 : 16 Lab. 479: 
ICl I. C. 905. Kangra Valley Slate Co., Ltd. v. 
Commissioner of Income-tax. 

3. (’45) 32 A. I. R. 1945 Lah. 217 : I. L. R.(1945) 
Lah. 457 : 221 I, C. 201 : (1945) 13 I. T, R. 340 
(F.B), Mababir Parshad and Sons v. Commr. of 
Income-tax. 

4. (’43) 30 A. I. R. 1943 Nag. 219 : I. L. R. (1943) 
Nag. 307 : 208 I. C. 280 : Income-tax Appellate 
Tribunal, Now Delhi v. Empress Mills, Nagpur. 


case falls within the maintenance and pre- 
servation of an existing asset and, therefore, 
the appeal fails on this point. 


The second question which arises is 
whether the costs of this litigation were in- 
curred '^solely” for the purpose of making 
and earning the income. Various English 
cases have been examined in this Court, 
but the wording of the Schedule to the Eng- 
lish Income tax Act is very different and 
I do not think that any use is to be derived 
from them. Mr. Setalvad on behalf of the 
Crown submits that what the assessee did in 
defending this litigation was not only to 
secure his fees as a director but was also to 
secure the privileges attributable to that 
office and he points out that under s. 9, Re- 
serve Bank of India Act, 1934, the members 
of the Local Board are given certain rights 
of franchise and other rights and he says 
that there is attached to the office of the 
director a status carrying certain privileges, 
the right, for example, to inffuence and shape 
the policy of the Reserve Bank and therefore 
the monetary policy of India. 

The case in (1943) 11 1 T.R, 142® is also relied 
upon. Now the circumstances in that case 
were rather special, for the assessee who 
was the promoter, managing ditBOtor and 
principal shareholder of a company made 
a gift of RS. 3 lacs to the company when it 
was in financial difficulties and he then 
claimed this sum as a deduction from hia 
assessable income on the ground that if he 
had not made the gift the company would 
have failed and he would have lost his capi- 
tal invested in the company, his salary, his 
business reputation and credit. The passage 
relied upon is at p. 148 in which the learned 
Sir John Beaumont 0 . J. says this : 


* It seems tome quite impossible to say that this 
payment was made to the Company solely for the 
purpose of enabling the assessee to maintain his 
income derived from the Director’s and Mana^ng 
Director’s fees and dividends on shares. The object 
of the expenditure must have been also to preserve 
the value of the other 75 per cent, of the shares in 
the Company which the assessee did not hold. If 
his sole purpose bad been to preserve his inooms 
derived from that particular company, obviously a 
more business-like arrangement would have been 
to make to the Company a loan, which could have 
been repaid to the assessee as a debt. But the main 
object was to keep the Company going, to maintain 
his own reputation as the man who had promoted 
the Company.” 

Mr. Setalvad further submits that a man 
of the status of the assessee did not defend 
this action solely for the purpose of g etting 

5. (’43) 11 I.T.R. 142 (Bom.), Commt, of Income- 
tax Y. Sir Homi M. Mehta. 
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his director’s fees but also to maintain his 
status. On the other hand, the case for the 
assGSsee is put thus by Sir Jamshedji Kanga. 
He says that payment is not only for attend- 
ing the directors’ meetings but for services 
and duties performed and that what 
Mr. Setalvad points out as being privileges 
are in fact duties laid down by the Act 
which it is incumbent for the directors to 
carry out. The Income-tax Act has no regard 
to status and privileges and does not quan- 
tify them in moneys, therefore, says 
Sir Jamshedji Kanga, what it taxes is the 
director’s fees and the costs of the litigation 
are in defending those fees. It is also point- 
ed out that it is a pure matter of speculation 
what was the assessee’s motive in defending 
the action and further that there is no evi- 
dence at all on the record as to what that 
motive was other than to defend his direc- 
torship. In this respect it should be observed 
that in the proceedings the personal repu- 
tation and honour of the assesseo were not 
attacked. Sir Jamshedji Kanga also relies 
upon the case in 44 Bom. L. r. 778 .® In that 
case the assesses was a money-lender and he 
bad lent a large sum of money to a com- 
pany and he sued the company and obtained 
a decree. After that some of the shareholders 
of the company sued him for damages and 
that suit was decided also in favour of the 
assesses. Subsequently in making his return 
for income-tax for the year 1931-32 the asses- 
ses claimed to deduct the expenses incurred 
by him in defending the second suit under 
S. 10 (2) (ix), Income-tax Act, 1922, and it was 
held by the Privy Council that the assessee’s 
aefence to the second suit was just as essen- 
tial for the full protection of his rights as 
the creditor in the loan, as was his earlier 
suit for the recovery of the loanf and that 
therefore he was entitled to the deduction 
claimed, because the expenses were incurred 
by him solely for the purpose of earning the 
profits or gains of the money-lending busi. 
ness. Lord Thankerton in delivering the 
judgment of the Judicial Committee said 

■(p. 781 ) : 


It has to be remembered that money is ih. 
stock-in-trade of a money-lender. The apellan 
might well have come to a different conelnsion. i 

connection of this loar 
with the tran^otions alleged in the Agra suit. I 
It really added anything, their Lordships wou]< 
agree with the High Court that at least three of th« 
other transactions referred to in the appellant’! 
farther statement of case provide evidence that th< 


€ (’42) 29 A, I. R. 1942 P. C. 11 : I. L. R. (1942) 
Kar.P.C. 17 ; 23 Pat. 491 : 69 I. A. 15 : 199 I.C. 
314 : 44 Bom. L. R. 778 (P.C.), Commissioner of 
Income-tax, B. & 0. v. Kameshwar Singh. 


alleged transaction with the Agra United Mills was 
not foreign to the money-lending business of the 
respondent and his father. 

Their Lordships are therefore of opinion that 
the facts stated by the Commissioner cannot justify 
the opinion expressed by him, but that theexpendi- 
ture in question was incurred solely for the purpose 
of earning the profits or Rains of the money-lending 
business, and that the High Court were right in 
holding the respondent entitled to the deduction 
claimed, and in answering the question of law asked 
by the Commissioner in favourof the respondent.” 

In my judgment the only purpose of in- 
earring expenditure in this case was for the 
assessee to preserve his directorship. There 
was no personal attack upon him which he 
was seeking to defend. What his own private 
motive, if any, in preserving his position as 
a director may have been does not seem to 
me to be relevant. So far as the Revenue 
Authorities are concerned, the directorship 
only sounds in fees and the only purpose of 
defending the action was to preserve the 
office and therefore the fees. Accordingly in 
my opinion the Crown fails on this question 
also. The Commissioner to pay the costs of 
the assessee. 

Chagla J, — I agree. Two questions arise 
on this reference. The first is whether the 
expense incurred by Sir Purshottamdas Tha- 
kurdas in defending the suit filed against 
him by Mr. Shamdasani was incurred solely 
for the purpose of making or earning an in- 
come which he derived from being a member 
of the Local Board of the Reserve Bank of 
India ; and the second question is whether 
such an expenditure was in the nature of 
capital expenditure. 

Now in this case it cannot be disputed 
that Sir Purshottamdas Thakurdas incur- 
red the expenditure for the purpose of earn- 
ing the income as a member of the Local 
Board of the Reserve Bank. The question 
that we have got to determine is whether it 
was incurred solely for that purpose. Now 
whether it was solely incurred or not is 
essentially a question of fact, and we have 
to consider what are the findings of fact of 
the Tribunal as set out in the statement of 
the case. The first fact which has been 
found by the Tribunal is that Sir Purshot- 
tamdas defended this litigation in order that 
he should not be unseated as a member of 
the Local Board of the Reserve Bank; and 
the second finding of fact is that income 
was derived by Sir Purshottamdas as a 
member of the Local Board of the Reserve 
Bank and which is shown under s. 12 , In- 
come-tax Act, as having been derived from 
other sources. It is not disputed by Mr. 
Setalvad for the Department that the sole 
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purpose of Sir Purshottamdas in fighting 
this litigation was to preserve his seat. It is 
not suggested that there were any personal 
allegations against him or that he was de- 
fending the suit for his personal honour or 
integrity. Once that is conceded and once it 
is found that the sole purpose of defending 
this litigation was to preserve his seat, and 
if it is also found that the seat yielded in- 
come, then it follows that the expenses of 
the litigation were incurred solely for the 
purpose of earning that income. It may be 
that Sir Purshottamdas’s seat on the Board 
might not only have given him income but 
might have given him other rights and 
privileges. It might have given him a status 
and a position ; but to my mind those are 
irrelevant considerations. The source which 
is taxed is the directorship, and if the litiga- 
tion is fought for the sole purpose of pre. 
serving that source, then in my judgment it 
is immaterial what other benefits the asses, 
see may derive from that particular source. 
The purpose and the sole purpose for incur- 
ring this expenditure was to preserve and 
maintain the source which yielded the in- 
come which is shown as being derived from 
other sources under s. 12 , Income-tax Act. 
Mr. Setalvad has also argued that, looking 
to the provisions of the Reserve Bank of 
India Act, a director or a member of the 
Local Board not merely gets fees but also 
gets certain rights and privileges and he has 
certain functions and obligations to dis- 
charge. Now it is patent that Sir Purshot- 
tamdas was paid his fees as a director or a 
member of the Local Board for discharging 
the functions and obligations which w'ere 
made incumbent upon him by the provisions 
of the Reserve Bank of India Act, and as 
such director or member he also enjoyed 
certain rights and privileges. That, to my 
mind, would bo true of any ollico to which 
a^ salary or an emolument is attached. 
Every oflice not only gives to its holder a 
monetary remuneration but also confers 
upon him certain rights and privileges and 
also casts upon him certain duties and obli- 
gations. Therefore there is nothing peculiar 

about the position of a director of the Re- 
serve Bank. 

Mr. Setalvad has relied on a decision of 
our Court in (1943) u i. t. r. 142.® In that 
case Sir Homi Mehta made a gift of rupees 
three lakhs to a company of which ho was 
the promoter, managing director and prinoi- 
pal shareholder when that company was in 
financial difficulties and Sir Homi Mehta 
claimed that sum as a deduction from hia 
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assessable income on the ground that if he 
had not made the gift the company would 
have failed and he would have lost his 
capital invested in the company, his salary, 
and his business reputation and credit. Sir 
John Beaumont C. J. held that this sum of 
rupees three lakhs was not paid solely for 
the purpose of earning such income, profits 
or gains as required by S. 12, sub s, (2), In- 
come-tax Act. Now it is to be noted that 
both in the statement of the case and at 
the bar when that case was argued it was 
conceded on behalf of the assessee that his 
sole purpose in making that gift was not 
to earn income as a director or to earn divi- 
dends on his shares but one of bis objects — 
and the main object was to save his busi- 
ness reputation. As was pointed out, Sir 
Homi Mehta felt that if the company failed, 
75 per cent, of the shareholders would lose 
and he having promoted the company he 
was actuated to make a gift of rupees three 
lakhs in order to save the company. On 
those facts only one decision was possible at 
which the Court arrived, namely that the 
sum of rupees three lakhs paid by Sir Homi 
Mehta was not solely for the purpose re- 
quired by s. 12. sub-s. (2), Income-tax Act. 
The difference between the case we have and 
the case which Sir John Beaumont, C. J. 
and Kania J. had before them is obivous and 
apparent. In this case the assessee has 
throughout maintained that his sole purpose 
in fighting the litigation was to earn the in- 
come as a member of the Local Board of 
the Reserve Bank of India, and as I have 
pointed out, the Tribunal in their statement 
of the case have not found that the assessee 
had any other purpose than the purpose of 
earning tl^e income. It would be entirely 
irrelevant to enter into the motives of Sir 
Purshottamdas why he fought this litigation. 
Mr. Setalvad has invited us into the attrac- 
tive region of speculation. He wants us to 
consider what might have moved the assessee 
in defending his seat on the Local Board of 
the Reserve Bank. He asks us to speculate 
and to hold that Sir Purshottamdas might 
have thought of his honour, reputation, 
position and status as a member of that im- 
portant body. But after all, as has been 
pointed out over and over again, we are 
merely an advisory body and we must ad- 
vise on the facts found by the Tribunal. 
There is not even a suggestion that there 
■was any other purpose on the part of the 
assessee for defending the suit, brought by 
Mr. Shamdasaui except the pure business 
and monetary purpose of earning his fees as 
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a iDBmbGr of tbs Local Board of tbo Rgsguvo 
Bank. Sir Jamshodji Kanga at the bar has 
reiterated and re-emphasised this purpose of 
his client and, as no other purpose appears 
on the face of the record we must accept 
that and hold that in this case the object 
and purpose with which this expenditure 
was incurred was soley as required by s. 12 
|sub. 3 . ( 2 ). Income-tax Act for earning the 
income as member of the Local Board of 
the Keserve Bank of India. 

The second question is whether this ex- 
penditure is in the nature of a capital ex- 
penditure, because if it is that, even though 
it was incurred solely for the purpose of 
earning the income, the assessee would not 
be entitled to claim the exemption. Mr. 
Setalvad strongly relied, as he was entitled 
to, on the case of the Lahore High Court in 
16 Lah. 479^ and I admit that it is very 
difi&cult to distinguish that case from the 
facts of the case before us. If the principle 
enunciated in that case be a sound one, then 
undoubtedly that principle applies to the 
facts of this case as well. In that case the 
assessees were carrying on a business of 
manufacturing slates and they had obtained 
a lease for the exclusive right of quarrying 
slate in that particular village. The pro. 
prietors of the village filed a suit to eject 
them, and the assessees resisted the suit and 
incurred an expense in doing so; and the 
question was whether they were entitled to 
claim the exemption with regard to that ex 
pnse; and the Court held that the expend!.' 
ture, being a non recurring outlay required 
to retain a capital asset, was in the nature 
of a capital expenditure. In coming to that 
conclusion the Bench was largely influenced 
by an observation of Lord Dunedin in 
(1910) 6 Tax. cas. 529^ at p. 536. The particu. 
lar observation of Lord Dunedin which is 
set out in the judgment of the Lahore High 
Court is as follows (p. 484) : 

... I think it is not a bad criterion of what is 
capital expenditure aa against what is income ex- 
penditure to say that capital expenditure is a thine 
that IS going to be spent once and for all, and in- 

e^ry ®year.» ^ 


Now in this bald form this observation of 
Lord Dunedin seems to suggest that the 
only test to be applied in order to find out ' 
whether a particular expenditure is a capi. 
tal or income expenditure is whether it is 
recurring or non-recurring in its character. 
Now, with respect to the learned Judges, it 

7 . (1910) 5 Tax, Caa. 529, Vallambroaa Rubber 
Co., Ltd. V. Farmer. 


was hardly fair to the learned Law Lord 

to have quoted him in this incomplete fa. 

shion, because, when you turn to the jud«-. 

ment itself, we find that Lord Dunedin 

qualifies bis remark by saying (p. 536) : 

k wT’ \ *hat this consideration is 

absolutely final or determinative, but in a rou^h 

way I think it is not a bad criterion of whatsis 

capital expenditure as against what is income 
expenditure . . 

Once this qualification and reservation is 
borno in mind, ifc would immsdiatoly b© 
seen that what Lord Dunedin was laying 
down was one of the several tests which 
have got to be applied in order to determine 
what is capital expenditure and what is in- 
come expenditure. Fortunately it is not 
necessary for us to differ from a judgment 
of another High Court on an all-India 
statute because that very High Court seri- 
ously doubted the validity of that judg- 
ment when it came to be considered by a 
Full Bench of that High Court in ( 1945 ) 13 
I. T. R. 340^ and although Sale J. who was a 
party to both the judgments did not wholly 
repudiate his own judgment, he did say 
that his exposition of the question of what 
was and what was not capital expenditure 
was not an authoritative exposition as stated 
in 16 Lah, 479 ,^ The most that one can say 
is that it remains an exposition but not an 
authoritative one. But to my mind the 
proper test as to what is capital expenditure 
is laid down in two English cases, one ( 1925 ) 
10 Tax. Cas, 155 ^ and the other in the judg- 
ment of Lawrence J. in (l 94 l) 1 k. b. in.® 
The observations of Viscount Cave in ( 1925 ) ]*o 
Tax. cas. 155^ have already been referred to 
in the judgment of the learned Chief Justice : 
and what is to be remembered is that 
Viscount Cave points out that the test to be' 
applied in order to determine whether an^ 
expenditure is a capital expenditure is not' 
merely that it should be non-recurring but* 
it should be an expenditure to bring into' 
existence an asset or an advantage for the' 
enduring benefit of a trade. To maintain an! 
existing asset or to preserve an existing asset 
is not enough. The expenditure must be to 
bring into existence an asset which did not' 
already exist or a new advantage which' 

must endure for the benefit of that particular 
business or trade. 


muT ; case wnen ttir Purshottamdas 
Tbakurdas defended Mr. Shamadasani's suit, 
the asset, viz., the directorship or the seat 
on the Local Board of the Reserve Bank 
a lready existed. All that be was doing was 

^ = 11“ L. J. K. B. 705 

Southern v. Borax Consolidated, Ltd. 
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to preserve and maintain an already exist- 
ing asset, It is not suggested that as a 
result of the litigation any new asset came 
into existence or he obtained any new ad- 
vantage for the purpose of the directorship. 

I can also understand a case where an 
assessec has to fight a litigation for the pur- 
pose of perfecting his title. It may then be 
contended that to perfect one’s title is to 
bring into existence a fresh advantage which 
did not exist before. Bub in this case the 
title of Sir Purshottamdas Thakurdas was 
already complete ; he was merely resisting 
the attack of a litigant who was trying to 
unseat him ; and having succeeded, he did 
not in any way improve his position or 
acquire any fresh benefit but merely suc- 
ceeded in preserving and maintaining an 
asset which ho already possessed. 

Lawrence J. also in (1941) 1 K. B. ill® 
observed that (p. 5) : 

", . . where a sum of money is laid out for the 
acquisition or the improvement of a fixed capital 
asset it is attributable to capital, but that if no 
alteration is made in the fixed capital asset by the 
payment, tlicn it is properly attributable to reve- 
nue, being in substance a matter of maintenance, 
the maintenance of tbe capital structure or the 
capital assets of the Company.’* 

Therefore, according to this learned Judge, 
there must be an acquisition or an im- 
provement of a fixed capital asset before an 
expenditure can be considered to be a capital 
[expenditure; but if the expenditure is incur- 
red merely for maintenance of a capital 
asset, then it is not a capital expenditure, If 
we wore to apply this test to the facta of 
this case, as I have already pointed out, it 
cannot be contended that what Sir Purshot- 
tamdas was doing was anything more than 
trying to maintain his capital asset. It may 
be noted that in that particular case in 
which Lawrence J. made these observations, 
(1941) 1 K, B. Ill,® a company acquired 
land in America for the purpose of its busi- 
ness. Subsequently an action was brought in 
the American Courts against the company 
claiming that the company’s title to the land 
and buildings erected thereon was invalid, 
and in defending the action the company 
incurred costs amounting to £6000 odd, 
and it was this sum of fCOOO odd that 
the company was claiming as an expenditure 
which it was entitled to have exempted 
from the application of the tax. 

Sir Jamshedji Kanga has also drawn our 
attention to a Nagpur case, i. L. r. (1943) 
Nag. 307.’* In that case the assessco company 
incurred a certain expenditure as legal ex- 
penses in connection with a suit which it 
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had brought against another company to 
restrain the latter from using a trade mark 
to which the assesses had acquired exclusive 
right by long usage; and the Court consist, 
ing of Niyogi and Digby JJ. held that the 
expenditure was revenue expenditure and 
was allowable in computing the taxable in- 
come of the assessee company from the busi. 
ness. It will be noticed that what the com- 
pany was trying to do was to preserve and 
maintain its most important capital asset, 
namely, the trade mark to which it had ac- 
quired exclusive right. Notwithstanding that, 
the Court came to the conclusion that the 
assessee was entitled to the exemption. 

Now Mr. Setalvad has strongly relied 
for this point also on the judgment of our 
Court to which I have already referred, 
namely (1943) 11 I. T. r. 142.® In that case 
the Court not only held that the sum of 
rupees three lakhs paid by. Sir Homi Mehta 
was not solely for the purpose of earning an 
income but they also came to tbe conclusion 
that the expenditure was in the nature of a 
capital expenditure; and Sit John Beaumont, 
C. J. came to that conclusion on the 
ground that one of the purposes for which 
that sum had been expended was the main- 
tenance of the business reputation of the 
assessee. Now Mr. Setalvad has seized upon 
this observation of the learned Chief Justice 
and he argues that just as much as in that 
case so in this case also if moneys are spent 
for the maintenance of a capital asset then 
the expenditure is in the nature of a capital 
expenditure. Now reading the judgment of 
the learned Chief Justice as a whole, it is 
clear that he did come to the conclusion that 
when Sir Homi Mehta paid the sum of rupees 
three lakhs, his business reputation did not 
remain exactly the same after the payment 
as it was before and he in terms holds that 
the object of the payment was to enhance^ 
the reputation of the assessee and to avoid 
his being associated with a company which 
had faild. Therefore the assessee in that case, 
Sir Homi Mehta, obtained an advantage fot 
an enduring benefit of his business or trade- 
which brings the case within the definition 
of Viscount Cave in (1926) 10 Tax. Oas. 
155^ to which I have already referred. It 
cannot be said in this case that in succeed- 
ing in this litigation Sir PurshottamdM 
Thakurdas in any way enhanced his busi- 
ness reputation. His business reputation re- 
mained exactly where it was and all that he 
gained was that he succeeded in keeping tte 
seat from which Mr. Shamdasani was trying 
to oust him. Under the oiroumstanoes I agree' 
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with the learned Chief Justice that the 
Commissioner must fail on this reference 
and we should answer the question referred 
to us in the afiSrmative. Commissioner to 
pay the costs of the reference. 

v.r./d.h. Beference answered. 
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Lady Dinhai Petit and others-- 

Appellants 

V. 

M, S. Noronha — Bespondent. 

Appeal No. 30 of 1945, Decided on 14th October 
1945, from judgment of Coyajee J. Heported in 
(’45) 32 A. I, R. 1945 Bom. 419. 

(a) Specific Relief Act (1877), S. 45 — Prohi- 
bition ^ Writ of —Bombay High Court has 
jurisdiction to issue writ — S. 45 has not taken 
away such jurisdiction. 

The jurisdiction exercised by the King’s Bench 
Division in England to issue the writ of prohibition 
conferred by cl. 5 of the Charter of 1823 on the 
Supreme Court at Bombay was not controlled by 
the words used in cl. 65 of the Charter and con- 
tinues to be invested in the Bombay High Court 
up to the present day and consequently the Bombay 
High Court has jurisdiction to issue a writ of nro- 
hibition : (’34) 21 A. I. R. 1934 Cal. 725; 62 Cal. 
696; ( 38) 25 A. I. R.1938 Cal. 385. Rel. on; and 
Vbiter dictum to the contrary of Macleod C. J, in 
(26)13A*I»B. 1926 Bom* 247, Not cpprovediCase 
law discussed. [P 410 C 2; P 413 C 2; 

Section 46. Specific Relief Act, which deals 
with the forbearing of an act does not in terms 
deal with either the writ of prohibition or writ of 
wanaawMS. section has notrestricted the juris, 
diction of the High Court to issue a writ of pro- 

of the High Court to issue a writ of prohibition has 
been iinpliedly taken away particularly when the 
Legislature has deliberately provided in S. 60 of 
that Act that the writ of mandamus (only) could 
not be issued thereafter. [P 410 C 1, 2; P412 C 12] 

(b) Prohibition and Mandamus Writs of 

Distinction between. 

The writ of prohibition and the writ of manda- 
mus are two independent writs, to be issued under 
different circumstances. They are distinct, separate 
privUeges. The writ of prohibitionislimited to pre- 
Tention of exercise of jurisdiction by a body per-I 
forming judicial or quasi-judicial functions. It has 
nothing to do with executive Acta which may also 
be controlled by the writ of mandamus. 

[P 412 C 1, 2] 

(c) Specific Relief Act (1877), S. 45, cIs. (a) to 
(e)— Condition specified in els. (a) to (e) bein^ 
cumulative each of them must be satisfied — 
Acquisition of land under R. 75A, Defence of 
India Rules — Arbitrator appointed by Govern 

ment to determine compensation— Application 

for order under S. 45 to restrain arbitrator from 
proceeding with arbitration — Acquisition of 
land challenged as illegal —Order cannot be 
made as condition in cl. (b) is not satisfied. 

The conditions laid down under els. (a) to (e) in 
S, 45, Specific Relief Act are cumulative and before 


the Court can make an order under that section 
every one of those conditions would have to be 
satisfied. [p 415 C 1, 2; P 420 C 2] 

Clause (b) of proviso to S. 45 requires that the 
doing or forbearing must be clearly incumbent on 
the person in bis public character against whom 
the order is sought. It is not necessary that the Jaw 
or the statute should specifically Jay down that the 
pbhe officer should forbear from doing soraetbine 
before the application of cl. (b) can be attracted. 
But It 13 essential that there must be in the law 
for the time being in force some duty cast upon the 
public officer. If he does not do the duty, then the 
Court can call upon him to do it. If he does it im- 
properly or unauthorisedly, the Court can call upon 
him to forbear from doing it in that particular 
manner. 431 c 2] 

A party who seeks to obtain an order under 

allegation that the statute 
which enjoins the doing or forbearing of the act is it- 
self illegal or ultra vires. The wording of cl. (b) of 
the proviso clearly shows that the deciding autho- 
rity against whom the order is sought must, for the 
discussion, be assumed to be legally clothed with 
the authority. If the legal existence of the authority or 
the fact that in law he Is authorised to actisdisput- 
ed the fulfilment of this condition is out of question. 

Where therefore in an application under S. 45 
the applicant seeks to restrain an arbitrator appoint, 
ed by Government to determine the amount of 
compensation payable to him in respect of land 
acquired by Government under R. 75A, Defence of 
India Rules, on the ground that the acquisition of 
land is illegal and ultra vires, the very foundation 
of the authority of the arbitrator does not exist and 
there would be nither the doing nor the forbearing 
of any act incumbent upon him in his public cha- 
racter. Consequently, the applicant would not be 
entitled to an order under S. 45 as the condition 
laid down in cl. (b) is not satisfied : 7 Bom L R 
161. [P 417 C 1; P 423 C 1] 

(d) Certiorari — Writ of — Bombay High 
Court has jurisdiction to issue writ Applica- 

tion for issue of writ against sole respondent 
— Governor-General-in-Council not made party 
— Fact that he appears in pursuance of notice 
under R. 584, High Court Rules, will not make 
him party — Question of prohibition under 
S. 306, Government of India Act, 1935, would 
not arise. 

The Bombay High Court has jurisdiction to issue 
a writ of certiorari. [P 409 C 2; P 419 C 2] 

On an application for issue of writs of prohibition, 
and certiorari there is no obligation on the High 
Court under the High Court Rules- to serve the 
rule on any party except the respondent against 
whom the writ is sought to be issued. Where a no- 

tice is served on the Governor-General-in-Council 

or a Province under R. 584 of the High Court 
Rules, the fact that they appear before the High 
Court would not make them autorcatically par 
ties to the proceedings, when they are not made 
parties to the application. Consequentlv the 
questmn as to applicability of the prohibition con- 
tained in S. 306, Government of India Act 1935 
cannot arise in such a case. [p 420 C l| 

(e) Specific Relief Act (1877) S. 45 cl. (d)_ 
Expression ‘Specific and adequate legal re- 
medy — Scope of — Remedy by way of suit i<i 
covered by such expression. 

The meaning of the expression ‘specific and adp 
quate legal remedy’ in cl. (d) of proviso to S. ik 
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cannot be restricted to merely a remedy given by a 
statute. It cannot be urged that the right of suit 
13 not a specific and adequate legal remedy as con- 
templated by S. 4S. [P 422 C 2] 

The question which the Court has to consider in 
every cr.se is whether the alternative remedy, whe- 
ther it be a right of suit or a specific remedy given 
by statute, is as convenient, as beneficial and as 
effectual as the remedy which the Court can grant 
under S 45 of the Act. (In this case it was held 
that as the remedy of suit against the Government 
would involve the giving of 60 days’ notice under 
S.HO. Civil P. C., it was not as effectual and conve- 
nient remedy as the application under S. 45, Spe- 
cific Relief Act ): (1897) 1 Q. B. 407. (1899) 2 Q B. 
632 and (1015) 1 K.B. 1 47, Ref.\ Observations to 
contrary of Greaves J. in {‘21) 8 A.I.R. 1921 Cal. 
159, Dissent. [P 422 C 2] 

(f) Civil P. C. (1908), O. 41, R. 2 — Question 
whether person is holding public office within 
S.45, Specific Relief Act, cannot be disputed at 
stage of argument in appeal. 

The question whether a person is holding a pub* 
lie office within the meaning of S. 45, Specific 
Relief Act, is a mixed question of law and fact and 
cannot be disputed in appcAl at the stage of argu- 
ments when it was conceded in the trial Court. 

[P 415 C 2] 

Sir Janishedji Kanga, F. J. Coltman, K. M, 
Munslii and It. J. Kolah — for Appellants. 
V. F. Tarnporcwala and M. M. Jhaveri — 
for Respondent, (the Collector of Bombay and 
Province of Bombay.) 

C. Setalvad and O. N. Joshi — for the 
Governor-General of India in Council. 

Rania Ag. C. J. — This is an appeal 
from the judgment of Coyajee J. The mate- 
rial relevant facts are these. Under a trust- 
deed dated 17th January 1931, the peti- 
tioners, who are trustees, held vacant land 
admeasuring about 85000 square yards 
in the Tardeo locality in Bombay. In 
January 1942, the Controller of Supplies 
asked for the use of the land for storage 
of motor vehicles. In that correspondence, on 
14th March 1942, it was stated that the trustee 
should let the land to the Controller of Sup- 
plies. The rent was to be 12 annas per square 
yard per annum and the period of lease was 
twelve months with an option for a renewal 
for a further period as may be necessary. 
The Deputy Controller by his said letter 
asked the appellants to send the draft terms 
and conditions of the proposed lease. In 
anticipation of the execution of the lease the 
land was occupied by the Controller of Sup. 
plies on 24th March 1942. On 31st March 1942, 
the Secretary to the Government of Bombay, 
Revenue Department, by order of the Gover- 
nor of Bombay sent a memorandum to the 
Collector of Bombay. In that memorandum 
it was stated that the Government had de- 
cided that the old Petit Mills site at Tardeo 
should be requisitioned immediately under 
R. 79, Defence of India Rules, and the Collec- 
tor was requested to lease temporarily to 


the Supply Department so much of the land 
as was required by that department. In para 
2 of the memorandum it was stated that the 
Government had also decided that pro- 
ceedings for the acquisition of the said land 
under the Land Acquisition Act should be 
started simultaneously and the Collector 
was requested to send to Government the 
requisite proposals for its acquisition. Rule 79, 
Defence of India Rules, there referred to 
was the old rule in place of which the present 
R. 75A is substituted. 

On receipt of this memorandum the Col- i 
lector issued an order of requisition on the ap- j 
pellants. That is dated 9th April 1942. By their 
reply the executors of the late Sir Dinshaw 
Petit pointed out that under the orders of 
the Government of India the property had 
been given on lease and the necessary agree- 
ment had been concluded. They therefore 
expressed their inability to do any thing under 
the order of the Collector. On 4th May 1942, 
the appellants’ attorneys sent a draft of the 
agreement and on 23rd May 1942, the Assist- 
ant Controller of Supplies intimated that 
the draft had been forwarded to the Govern- 
ment Solicitor for his approval and remarks. 
Nothing was done by any Government 
department for a long time, in spite of 
reminders sent by the appellants. On 4th 
August 1942, the Collector, purporting to act 
under the memorandum which he had 
received, called upon the trustees to put in 
their claim for rent or compensation in 
respect of the premises requisitioned. On 
80th October 1942, an appointment for a joint 
survey was suggested. While the matters 
were at this stage, the Collector of Bombay 
gave a notice dated 23rd October 1942, for 
acquisition of the property under B. 76A, 
Defence of India Rules. On 3rd Deoember 
1942. the Controller of Supplies wrote to the 
appellants’ attorneys that the Government 
of India had concluded an arrangement with 
the Government of Bombay under which the 
latter were to lease to the Supply Depart- 
ment such portion of the requisitioned pro- 
perty as was required by the Supply 
Department for the duration of the war or 
for a shorter period if necessary, on terms 
to be settled between the Controller of 
Supplies and the Government of Bombay. 
Nothing further was done in the matter. 

On 2l9t July 1943, the Government of 
Bombay framed rules under s. 19 (a) and (3), 
Defence of India Act, for the appointment 
of an arbitrator to determine the amount of 
compensation to be paid to the owners of 
properties requisitioned by the Govemment» 
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On isfc July 1944, the respondent. Mr. M. S. 
Noronha, was appointed the arbitrator by 
the Government. The appellants being ag. 
grieved by the procedure adopted by the 
Government wrote to the respondent on 

15th August 1944, intimating that they 
wanted to file a suit against the Govern- 
ment and for that purpose the necessary 
notice required under s. 80 , Civil P. C 
was being served. They requested the’ res! 

pondent to adjourn the proceedings or in any 

«vent to postpone the same for eight or ten 

days to enable them to take steps in the 

iJourt to stay the arbitration. By his letter 

dated I8th August 1944, the respondent 

declined to carry on correspondence and 

stated that as regards the stay of proceedings 

he could only take directions from the 

Government of Bombay and from no one 

else. The appellants then filed the present 

petition on 25th August 1944, and made 

Mr. M. S, Noronha the only respondent. It 

IS contended in the petition that E. 75 a 

Defence of India Rules, 1939, framed under the 

Defence of India Act. 1939, was ultra vires 

and illegal. It is further contended that the 

action of the Government in acquiring the 

property under that rule and dropping the 

3dea of acquiring the same under the Land 

Acquisition Act was mala fide inasmuch as 

it was thereby intended to deprive the an. 

pellants of the fifteen per cent, coinpensa- 

tion permitted under the Land Acquisition 

Act. The order of acquisition was challenged 

as ultra vires and it was contended that 

the respondent should be prevented from 

proceeding with the arbitration. The prayers 

are for a writ of certiorari, a writ of pro. 

hibition, and an order and injunction under 

S. 45, Specific Relief Act, 1877 , against the 
respondent. 

On the petition being filed, Coyajee J. on 
26ih August 1944, issued an order calling 
upon the respondent to show cause why the 
writs and order and injunction asked for 
should not be issued against him, and grant- 
ed interim relief till the hearing of the rule 
mst. It was further ordered that the rule 

nisi be served on the Governor. General of 
India-in-Council, and the Province of Bom- 
bay and the Collector'of Bombay. Under 
R. 584, Original Side Rules of our High 
Court, which is framed expressly under the 
Specific Relief Act, it is provided that the 
Court may in its discretion order any rule 
under chap. VIII to be served on any party 
affected by the act to be done or forborne. 
When the matter came for hearing before 
Coyajee J. no application was made on be- 
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half of the Governor-General of India in 
Council, the Province of Bombay or the 
Collector of Bombay to be made a party 
The record does not show that they have 
been ordered to be made parties. At the 
commencement of the hearing before Coya- 
jee J the Advocate General who appeared 
for the Province of Bombay contended that 
the petition was misconceived and should 
be dismissed on that ground. It was con- 
tended that the High Court had no jurisdic- 
tion to issue a writ of prohibition and. 
therefore, that prayer was misconceived. As 
regards the writ of certiorari it appears to 
be conceded that the High Court had juris, 
diction but it was argued that by reason of 
S. 306 ( 1 ), Government of India Act. 1935 
no order could be made against the Province 
of Bom^y or the Governor- General of 
india-in-Council and therefore the petition 
in that respect was misconceived. As regards 
the writ of mandamus it was argued that 
he conditions set out in the provisos to S. 45 
of the Specific Relief Act were cumulative 
and the appellants had to show that they 
were all fulfilled. In the present case it was 
not so shown and therefore that relief could 
not be granted. All the respondents before 
us supported these contentions. The learned 
Judge accepted all these contentions and 
dismissed the petition on the preliminary 
objection. The appellants have appealed 
against that order. Taking the writ of pro. 
hibition first, it is necessary to appreciate 
true nature and effect of the writ. In 
Halsbury’s Laws of England, Vol. ix, p. 819 
Art. 1394, it is stated as follows ; 

The writ of prohibition is a prerogative writ 
issuing out of the High Court of Justice, and direc- 

temporal court, 

which forbids such Court to continue proceedings 
therein ID excess of its jurisdiction or in contraven- 
tion of the laws of the land.” 

Article 1396 runs as follows : 

“With certain exceptions, the issue of the writ 
of prohibition, though not of course, is of right and 
not discretionary, and the superior court cannot 
refuse to enforce public order in the administration 
of the law by the denial of a grant of the writ. 
Smallness of the matter in dispute and delay on 

the part of the applicant are not in themselves 
ground for a refusal.” 

The relevant portion of Art. 1397 is as fol 
lows : 


excess Of or ab- 

lutudiction, but also for the contravention 
law° 0*^ tke principles of the common 

The Court in deciding whether or not to grant 

fart’^tW will not be fettered by the 

thfiMc ^ alternative remedy exists to correct 
the absence or excess of jurisdiction, or an appeal 
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lies against such absence or excess. Similarly, the 
fact that .... the party applying for prohibition 
has himself initialed the proceediogs in the in- 
ferior Court is not material to the decision of the 
Court to grant or to refuse the writ. . . 

Even when the information is laid by a stranger 
it would seem that the only discretion which the 
superior court has to refuse a prohibition is, if it is 
in doubt in fact or law whether the inferior court 
13 exceeding its jurisdiction or is acting without 
jurisdiction,” 

I must point out that we are not concern, 
cd at this stage with the question whether in 
the present case a writ of prohibition should 
issue or not. We are concerned only with 
the question whether the High Court has 
jurisdiction to issue the writ of prohibition. 
According to the learned trial Judge it baa 
no power to do so. I must also point out 
that the disability found by the learned trial 
Judge is in the High Court itself and has 
nothing to do with the party against whom 
the writ is asked for. Bearing clearly in 
mind this aspect of the question it is neces- 
sary next to turn to the statute and the 
Charter which confer jurisdiction on our 
High Court. 

By 13 Geo. in. C. G3. S. 13, the Parliament 
provided for the creation of the Supreme 
Court at Calcutta. On 2Gtb March 1774. a 
Charter was granted to the Supreme Court 
at Calcutta, and by Cl. 4 of that Charter the 
jurisdiction so far exercised by the King’s 
Bench Division in England was conferred 
on the Supreme Court at Calcutta. That is a 
general clause which sets out the nature of 
jurisdiction to be exercised by the Supreme 

Court. Clause 21 provides for the powers 
of supervision over subordinate Courts and 
in that connection mentions the writs of 
7 Ti and Clin 21 St cei'tioTdTi procedendot or error. 
In 1823, by 3 Geo. IV, C. 71. the Supreme 
Court of Bombay was established and els. 5 
and 55 of its Charter correspond to ols. 4 
and 21 of the Charter of the Supremo Court 
at Calcutta. The High Courts Act, 24 & 25 
vie. C. 104, while abolishing the Supremo 
Court by S. 8, maintains, by S. 9, the same 
jurisdiction in the Courts to be constituted 
under the Act. The wording of S. 9 shows 
that the jurisdiction could be limited by the 
Letters Patent issued to establish the Courts 
or by subsequent Acts of the Legislature. A 
perusal of the Letters Patents of 18G2 and 
18G5 shows that no limit or restriction was 
put on the jurisdiction of the High Court. 
The argument that the jurisdiction has been 
restricted by cl. 55 as I shall show later on 
[must be rejected. The question therefore is, 
has s. 45 Specific Relief Act, restricted the 
jurisdiction of the High Court to issue a writ 


of prohibition ? In my opinion it has not. 
Section 9 of the High Courts Act, 1861, pro- 
vides that unless the powers which so far 
existed in the then existiug Supreme Courts 
were taken away, all the powers of Supreme 
Courts continued in the High Courts establi- 
shed under the said Act. The result is that 
before the Government of India Act, 1915, 
under the High Courts Act and the Letters 
Patent granted to the Bombay High Court 
the jurisdiction of the Court, as found in 
cl. 5 of the original Charter of 1823, was in 
these terms : 


. . and to have such jurisdiction and autho- 
rity as our Justices of our Court of King’s Bench 
have and may lawfully exercise, within that part 
of Great Britain called England, as far as circum- 
stances will admit.” 

By the Government of India Act of 1915. 

S. lOG (l) the High Courts are continued and 
their jurisdiction has also been continued as 
before. The same position continues under 
the Government of India Act of 1935, S. 223. 
Reading these prgvisions together, it is clear] 
that the High Court at present has the juris 
diction which was conferred on theSupteme| 
Court by cl. 5 of the Charter of 1823. The 
nature of the writ of prohibition is described 
by McCardie J. in (1921) 3 K.B. 169^ in these 
terms (p. 174) : 

“Now the writ of prohibition is a judicial writ 
issuing from a Court of superior jurisdiction and 
directed to an inferior Court for the purple of pre- 
venting it from usurping a jurisdiction with which 
it is not legally vested : ... If the jurisdiction of 
the judge of the inferior Court depends upon con- 
tested facts, it is his duty to decide upon the facts 
and bis decision cannot be questioned on prohibi- 
tion." 

In ( 1921 ) 2 A. c. 570® the Lord Chancellor ap« 

proved of the following passage in Short and 

Mellor, 2nd Edn. (1908), p. 252, as regards the 

description of the writ of prohibition (p. 192) ; 

[The writ is] "a judicial writ, issuing out of a 
Court of superior jurisdiction and directed to an 
inferior Court for the purpose of preventing it [the 
inferior Court] from usurping a jurisdiction with 
which it is not legally vested, or, in other words, 
to compel Courts entrusted with judicial duties to 
keep within the limits of their jurisdiction.” 

Bankes L. J. in (l924) 1 K. B. 171® further 

observed as follows (p. 193) : 

‘‘Originally no doubt the writ was issued only to 
inferior Courts, using that expression in the 
ordinary meaning of the word Court. As statutory 
bodies were brought into existence exercising legal 

1. (1921) 3 K. B. 169 : 90 L. J. K. B. 1132 ; 125 
L, T. 625, Turner v. Kingsbury Collieti^, IiW. 

2. (1921) 2 A. C. 570 : 90 L. J. P. C. 244, In re 

Tk.^b! nr-. 93 L.J.K.B. 390 : ISO L.T. 

i64, rIx V. Electricity Commission^ Ex 
Electricity Joint Committee Co. (1920), Ex pari . 
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jurisdiction, so the issue of the writ came to be 
extended to such bodies. There are numerous 
instances of this in the books, commencing in quite 
early times.” 

At p. 204 Atkin L. J. in that connection 
observed as follows : 

“The matter comes before us upon rules for writs 
of prohibition and certiorari which have been 
discharged by the Divisional Court. Both writs 
ate of great antiquity, forming part of the process 
by which the King’s Courts restrained Courts of 
inferior Jurisdiction from exceeding their powers. 
Prohibition restrains the tribunal from proceeding 
further in excess of jurisdiction; certiorari requires 
the record or the order of the court to be sent up 
to the King’s Bench Division, to have its legality 
inquired into, and, if necessary, to have the order 
quashed. It is to be noted that both writs deal with 
questions of excessive jurisdiction, and doubtless in 
thei_: origin dealt almost exclusively with the juris- 
diction of what is described in ordinary parlance as 
a Court of Justice. But the operation of writs has 
been extended to control the proceedings of bodies 
which do not claim to be, and would not be recog. 
nised as Courts of Justice, Wherever any body of 
persons having legal authority to determine ques- 
tions afiecting the rights of subjects, and having 
the duty to act judicially, act in excess of their 
legal authority they are subject to the controlling 
jurisdiction of the King’s Bench Division exercised 
in these writs.” 

It appears therefore clear that the authority 
to issue such writs existed in the King^s 
Bench Division and such writs have been 
granted against bodies acting judicially or 
performing quasi-judicial functions. In India, 
the question of jurisdiction of the High 
Court to issue the writ of prohibition came 
to be considered directly by Panckridge J. in 
61 cal. 450.* It was argued before him that 
cl. 21 of the Charter of the Calcutta Supreme 
Court (which corresponds with cl. 65 of the 
Charter of the Supreme Court of Bombay) 
restricted the jurisdiction given to that Court 
under cl. 4. The learned Judge rejected the 
contention. He held that the language of 
cl. 21 could not be used to control the plain 
language of cl. 4 and the High Court at 
Calcutta had jurisdiction to issue the writ 
of prohibition. In 62 Cal 596® a Division Bench 
of the Calcutta High Court considered the 
agrument in respect of the jurisdiction of the 
Court to issue writs of certiorari or prohi- 
bition and affirmed the jurisdiction of the 
Court to issue such writs. In I.L.R. (1938), 

1 Cal. 476 the two previous decisions of the 

Calcutta High Court were accepted as correct 

and the jurisdiction of the Court to issue 
such writs was affirmed ag ain . 

^ : 61 Cal. 450 : 152 

R9 Incorporated. 

5. ( 35) 62 Cal 596, Dorman Long & Co. Ltd. v. 
J&g&dsshcliaDdra Mahindra* 

6, ('38^ 25 A. I. R. 1938 Cal. 385 : I L R 

Lf'c- i* Indumati Debi V bL 

gal Court of Wards. ».-ucu 


Coyajee J. has not noticed any of these de- 
cisions in his judgment although we are told 
that they were cited at the bar. He has re 
lied on 28 Bom. L.E. 264^ for his conclusion 
that the Bombay High Court has no juris- 
diction to issue the writ of prohibition. In 
that case the question arose in respect of 
taxing a bill of costs of an order made on 
an election petition. The bill was to be taxed 
^ Mr. Gillett, the Taxing Master of this 
High Court. It being considered that there 
was no express authority to tax the bill by Mr. 
Gillett, the Chief Judge of the Small Causes 
Court wrote to the Secretary to the Govern 
ment of Bombay suggesting that the matter 
may be disposed of by a special resolution 
directing the Taxing Officer to attend to 
this bill as well as other such bills, so that 
the difficulty in the way of the Commis- 
sioners, the parties, and the Chief Judge of 
the Small Causes Court in making and 
carrying out the orders of costs would be 
obvmted. The Government, after consulting 

the Chief Justice about permitting Mr. Gillett 

to do the work, issued the following resolution; 

The Governoc-iu-CouDCil is pleased to annninf 
the Taxing Offieer of the High Coart Bombay “o 
tax the petitioner’s bill of costs in Bomb^ Elec 
t!On Petition No. 11 of 1924 and to sanction the 
payment to him of a remuneration . . , 

When Mr. Gillett proceeded to tax the bill 
an application was made under s. 45 , Speci. 
fio Relief Act, to prevent him from doing so' 

In the course of his judgment Macleod 0, J*. 
considered the effect of the writ of manda* 
mus and the writ of prohibition. It appears 
that no arguments were advanced about the 
difference in the nature and effect of the 
two writs. The two were treated as standing 
on the same footing. The Court held, as a 
fact, that Mr. Gillett, when taxing the bill, 
whether under the directions of a special 
resolution of the Government or at the re- 
quest of the Government, was not a person 
holding a public office. In terms, that learned 
Chief Justice stated that that would be suffi 
cient for the decision of that application 
He further held that if Mr. Gillet^t wa^ a 

ifc would be 

utile to eon end that he had no jurisdiction 
to tax the bill. He compared the position 
with a decree passed by the High Court dk 
missing a suit with costs, and an appHcattn 

being tnade by the unsuccessful plaintifif to 
prevent the Taxing Master from taxing the 
biU. The words of s. so. Specific Relief Act, 

247 : 50 Bom 394 - 
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were not noticed during the argument or in 
the judgment. That case, in my opinion, 
therefore, is not directly helpful to us. The 
observations were clearly obiter because the 
Court found as a fact that Mr. Gillett was 
not a person holding a public office and un- 
less that condition was fulfilled, S. 45, Speci- 
fic Relief Act, could not be brought into 
operation at all. In the absence of argument 
the learned Chief Justice’s attention was not 
drawn to the distinction which exists in 
England between the nature of the two writs, 
and particularly in India by reason of S,50. 
Apart from authority, I think that the 
jurisdiction of the King’s Bench Division to 
issue the writ of prohibition is retained by 
cl. 5 of the Charter. In my opinion, the 
authorities also support that view and the 
obiter dictiun of Macleod C. J. in 28 Bom. 

L. R. 264^ is insufficient to hold otherwise. 

It appears to have been argued before 
the trial Court that as S. 45 deals with the 
forbearing of an act also, that section fully 
covered both the writs of mandamus and 
prohibition. Therefore, in respect of both 
these writs, in the absence of the conditions 
mentioned in the section being fulfilled, the 
Court had no jurisdiction to issue either 
writ. The learned trial Judge has not notic- 
ed that S. 45 does not in terms deal with 
either writ. Section 60. Specific Relief Act, 

expressly provides as follows : 

“Neither the High Court nor any Judge thereof 
shall hereafter issue any writ of mundumns." 

It should bo noticed that whiles. 50 forms 
part of chap, vxii, Specific Relief Act, in that 
section there is no reference to S. 45 at all. 
The learned trial Judge construed S. 50 as 
taking away the right of the Court to issue 
the writ of mandamus and read S. 45 as en- 
larging the meaning of the word “mandamus” 
so as to include the writ of prohibition also. 
With respect, in my opinion, that is not the 
correct way to approach the question of 
jurisdiction of the Court. The jurisdiction 
of the Court, as I have pointed out, is 
found in clause 5 of the Charter. The next 
(juestion to be considered by the Court is 
whether that jurisdiction has been curtailed 
or taken away, and if so, how and to what 
extent. The writ of prohibition and the writ 
of mandamus are two independent writs, 
to be issued under dififerent circumstances. 
They are distinct, separate privileges. The 
writ of prohibition is limited to prevention 
of exercise of jurisdiction by a body per- 
forming judicial or quasi-judicial functions. 
It has nothing to do with executive acts 
which may also be controlled by the writ of 
mandamus. It must be recognised that the 


Legislature is aware of the distinction between 
the writ of mandamus and the writ of pro- 
hibition, and there was nothing to prevent 
them from taking away the jurisdiction in 
respect of the writ of prohibition, if they 
were so minded, unless the conditions pro- 
vided in S. 45, Specific Relief Act, were ful- 
filled. The jurisdiction of the superior Courts 
cannot be impliedly taken away by some 
words found in a section of an Act of the 
Legislature. It has to be taken away, if at all. 
by express words. This is particularly so when' 
the Legislature had deliberately provided in 
S. 50 that the writ of mandamus (only) 
could not be issued thereafter. This rule of 
construction is recognised by the highest 
judicial authority. In Halsbury's Laws of 
England, Vol. IX, Art. 1455, p.861, in dealing 
with the writ of certiorari it is stated as 
follows : 

“It is enacted by various statutes that proceed- 
ings under them shall not be removed by the writ 
of certiorari. Certiorari is said to be ‘taken away* 
by such statutes. Certiorari can only be taken 
away by express negative words. It is not taken 
away by words which direct that certain matters 
shall be “finally determined*' in the interior court, 
nor by a proviso that ‘no other court shall inter- 
meddle* with regard to certain matters as to which 
jurisdiction is conferred on the inferior court.” 

In 1920 A. c. 508® at p. 526 this question was 
considered. Lord Dunedin dealt with the 

contention in these terms (p. 526) : 

None the less it is equally certain that if the 
whole ground of something which could be done by 
the prerogative is covered by the statute, it is the 
statute that rules.” 

It was held that to take away the preroga- 
tive there must be a statute which must ex- 
pressly take away the prerogative, and the 
statute must cover the whole ground which 
was covered by the prerogative. Unless both 
these conditions were fulfilled the prerogative 
right could not be considered as taken away 
a^olutely by a subsequent statute. In ^ 43 
Mad. 146® their Lordships of the Privy 
Council dealt with the contention that the 
right to issue the writ of certiorari was 
taken away. Lord Phillimore in delivering 

judgment observed as follows (p. 159) : 

“As to certiorari it was contended on behalf of 
the respondent in the High Court, that there is no 
power in the High Court to issue a writ of certio- 
rari, or alternatively that the provisions of S. 
forbid recourse to this writ in cases which come 

under the Press Act. 

“As to the first point it would seem that at any 
rate the three High CourU of Calcutta, Madras ana 


8. (1920) 1920 A. C. 508 : 89 I'- *^1 
L. T. 691, Attorney-General v. De Keysets 7 

9!(^19)‘ 6 A. I. B. 1919 V. C. 31 ; ** ’ 

46 I. A. 176 : 52 I.O. 209 (P. 0.), Anme Besant v. 

Advocate-General of Madras. 
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Bombay, possessed the power of issuing this writ- 
er 275^^l ^ PP- 55 and 11 

“Supposing that this power once existed, has it 

been taken away by the two Codes of Procedure? 
^o doubt these codes provide for most cases a much 

more convenient remedy. But their Lordships are 

not disposed to think that the provisions of S 435 
CnmiDal P. C. and S. 115, Civil P. C. of 1908 are 
exhaustive. Their Lordships can imagine cases, 
though rare ones, which may not fall under either 
of these sections. For such cases, their Lordships 
do not think that the powers of the High Courts, 
which have inherited the ordinary or extra-ordi- 
nary jurisdiction of the Supreme Court to issue writs 
of certiorari, can be said to have been taken away.” 

The writs of certiorari and prohibition are 
complementary of each other and these ob- 
servations apply equally to the jurisdiction 
to issue writs of prohibition. 

On behalf of the respondent it was contend- 
ed that the whole fieldof the writof prohibi- 
tion was covered by cl. 55 of the Charter and 
therefore the general words of cl. 5 confer- 
nng jurisdiction on the Court were cut down. 
The maxim "Express enactment shuts the 
door to further implications*’ was relied upon 
in this connection. Counsel referred to 
cl. 23 of the Letters Patent, also in this con- 
nection. In my opinion this argument is 
unsound. Clause 55 of the Charter in terms 
deals with the right of supervision of the 
Supreme Court over the Justices and other 
Magistrates appointed for the town and is- 
landof Bombay and the factories subordinate 
thereto. In respect of these judicial ofScers 
express power was given by the words used 

at the end of that clause. That portion runs 
as follows : 

. . . to which end, the said Supreme Court of 

empowered and 

authorised to award and issue a writ or writs of 
Mandamus, Certiorari Procedendo, or Error, to be 
prepared in manner abovementioiied, and directed 
to such Courts or Magistrates as the case may 
require, and to punish any contempt thereof or 

wilful disobedience thereunto, by fineLd imprison- 

In my opinion this contention is based on 
two errors. The first is that cl. 65 deals in 
terms only with the Justices and other Mag. 
wtra^s appointed for the town and island of 
Bombay and the factories subordinate there- 
to. It does not deal with all authorities 
discharging judicial and quasi-judicial func- 
tions. The second error is that in terms it 
does not purport to limit or restrict the 
jurisdiction which existed otherwise in the 
Supreme Court. It affirms the power to issue 
the writs mentioned therein in respect of the 


10. (1829)1 Knapp 1, In re Justices of the Supreme 
Court of Judicature at Bombay. 

11. { 85)11 Cal. 275, Nundo Lai Bose v. Corporation 
for the town of Calcutta. 


Courts there set out. On the construction of 
the Charter it is now clear that cl. 5 des- 
cribes the nature of the jurisdiction which is 
vested in the Court, The later clauses deal 
with the territorial jurisdiction, jurisdiction 
over persons, and jurisdiction over matters. 
Those clauses have nothing to do with the 
nature of the jurisdiction of the Supreme 
Court. Clause 23 is a clause of that type and 
deals with the persons over whom the Court 
has jurisdiction. The effect of the concluding 
words used in cl. 55 came to be considered 
in 70 I. A. 129.’^ At p. 157 their Lordships 
considered the effect of the general clause 
giving jurisdiction to the Court, and at p. 164 
while dealing with the clause corresponding 

to cl, 55 of the Bombay Charter they observ- 
ed as follows : 

“The terms of this clause make it difficult to 
think that Courts other than those mentioned were 
intended to be regarded as inferior courts for this 
purpose.” 

They affirmed the principle laid down in 
43 Mad. 146® about the jurisdiction to issue 
the writ of certiorari. It is therefore clear 
that the words used in cl. 55 of the Charter 
did not control the general words used in 
cl. 5 of the Charter, and the jurisdiction to 
issue the writ of prohibition accepted to be 
vested in the King’s Bench Division remains 
in the Bombay High Court, The next ques- 
tion is in respect of the writ of certiorari. 
The learned trial Judge has accepted the 
position that the power to issue such writ 
exists in the High Court. He came to the 
conclusion that the petition in that connection 
was misconceived for two reasons : (i) that 
the Governor General of India in Council 
and the Province of Bombay and the Col- 
lector of Bombay, although not in terras, are 
in fact parties to these proceedings; and ( 2 ) 
that under s. 306 (l), Government of India 
Act, 1935, the High Court had no jurisdiction 
to issue an order of the kind against them. 

On the first question I have already pointed 
out that when granting the interim injunc- 
tion the learned Judge had not directed that 
these persons should be made parties. After 
the service of the rules, when those parties 
appeared, they did not apply to be made 
parties. Now the position may bo considered 
from two points. Under the High Court Eules 
in respect of the writs of prohibition and 
certiorari there is no obligation to serve the 
rule on any party except the respondent. 
Because in the present case an order under 

164 : I. L. E. 

a944) Mad. 457 : 1. L. R. (1944) Ear. P. C. 119: 

70 I A. 129 : 210 1. C. 239 (P.C.), Ryots of Gara- 
bandho v. Zemindar of Parlakimedi. 
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S. 45, Specific Relief Acfe, was asked for it 
appears that a direction was given to serve 
the rule on the other parties. On the service 
of the rule the parties are not bound to appear. 
They are not named as respondents and no 
Court can make an order against them. 
The order made on the rule will not be bind- 
ing on them. If the appellants sought to 
make the order binding on them it was their 
duty to make them parties to the applica- 
tion. Service of the rule is only an intima- 
tion that an application is being made by 
the applicant to the Court against a party 
named therein as a respondent for the reliefs 
mentioned therein and the order which the 
Court may make in that connection may 
affect (although it may not be binding on 
them) the parties on whom the rule is 
served. If they so desire they may attend 
and put forward their views before the 
Court. All this, however, does not make them 
parties. Mr. Taraporewala has recognised 
that position. On mere*service of the rule, 
without making those persons parties, it can- 
not be considered that in law they become 
parties and were bound by the decision. As I 
have pointed out, when the notice of motion 
came for hearing the three parties on whom 
the rule was served did appear and put 
forth their views; but, neither they nor the 
appellants asked that they be made parties, 
and the Court has not ordered and made 
them parties. Under these circumstances, in 
my opinion, in law, they are not parties to 
the notice of motion. Such situation is not 
unknown in law. In (191G) 1 K. B. 595^^ the 
question of issuing a notice on an officer 
came to be considered. It was held that an 
information in the nature of a quo war- 
ranto will lie at the instance of a private 
relator against a member of the Privy 
Council whose appointment was alleged to 
l>o invalid. It was contended that neither 
the Crown nor the King were subject to 
the jurisdiction of the Court, The King’s 
Court cannot order the King to do a thing. 
That argument was disposed of by Lord 
Reading C, J. in these terms (p. GIO): 

“ ‘We must start with this unquestionable prin- 
ciple, that when a duty has to be performed (if I 
may use that expression) by the Crown, this Court 
cannot claim even in appearance to have any 
power’ to command the Crown; the thing is out of 
the question. Over the Sovereign we can have no 
power. But a judgment against the respondents 
would have effect against them only: it would bo 
an order upon the subject, not upon the Crown. It 
is then argued that this Court would bo powerless 
to enforce a judgment of ouster in this case, that 

13. (1916) 1 K. P, 596 : 85 L. J. K. P. 630 : 114 
L. T. 463, Rex v. Speyer: Rex. v. Cassel. 


we could not order the Clerk to the Privy Council 
who is the servant of the King, to remove the names 
from the roll of Privy Councillors, neither could 
we prevent immediate reinstatement of the names 
if the King thought fit to alter it. It is sufficient for 
the present purpose to say that a judgment pro- 
nounced in favour of the relator would not involve 
the making by this Court of an order upon the 
Clerk, neither would this Court be powerless to 
enforce the judgment if it were disobeyed by those 
against whom it was made.” 

It was observed that the Courtshaving been 
established by the King it was respectful 
and proper to assume that once the law 
was declared by a competent judicial autho- 
rity it will be followed by the Crown. To 
the same effect there are observations in 
i.li.R. (1941) Mad. 807^* at p. 813. In that case 
it was contended that as the order was 
sought to be made against the Board of 
Commissioners for Hindu Religious Endow- 
ments, Madras, it was an order against the 
Governor General of India-in-Council or 
the Government of the Province and the 
Court had no jurisdiction to do so. I am not 
concerned with the discussion in that case 
which relates to S. 306 (l), Government of 
India Act. I only desire to point out that 
the jurisdiction of the Court to issue an 
order against an individual was treated 
as distinct from an order against the 
Governor General of India-in-Council or 
the Province. 

Mr. Taraporewala had to admit that on 
mere service of the rule the others did not 
become parties. It was suggested that if on 
service the parties appeared, they should be 
treated as parties. In my opinion that argu- 
ment is unsound. On the service of the rule 
the parties have the option to appear or not 
to appear. Their position cannot be changed 
merely from the fact that they appeared. 
After they appear they can only put forward 
their views; but unless they are made parties 
the proceedings cannot be binding on them. I 
do not think therefore that from the fact that 
these parties appeared at the hearing of the 
notice of motion before Coyajee J. they be- 
came parties to the proceedings. In the pre- 
sent case again it is not open to these parties 
to contend that they are parties, because when 
called upon to disclose documents, by their 
letter of 8th January'l945 in terms they stated 
that they were not parties to the proceeding 
and therefore were not liable to disclose docu- 
ments. Although they are not parties, as ob- 
served by Lord Reading C. J. in (1916) 1 
K. B. 695'^ there is no reason to beli eve that 

14. (’41) 2S A. I. R. 1941 Mad. 878 : I. Ii. kT 
(1941) Mad. 307: 200 I. C. 459 . PonnambaU 
Ddsikar v. H. R, E. Board, Madras. 
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the Government will not respect the order 

passed by the Court. In Halsbury’s Laws of 

England, Vol. ix. Art. H13, it is stated that 

an application for a writ of prohibition may 

be made against a party or the Judge to 

be prohibited. That shows that an application 

to restrain the Judge alone is permitted. In 

the present case the petitioners have adopted 

that course and asked for relief against the 

respondent alone, who has to perform the 

iudicial functions. In my opinion, therefore, 

the assumption of the trial Judge that on the 

present petition the Governor General of 

India-in-Council, the Province of Bombay and 

the Collector of Bombay were parties to the 

petition is not justified. So far they have not 

been made parties and are not parties to the 
•petition. 


vises which are admittedly cumulative have 
been fulfilled. The first condition is that thej 
person against whom the writ is sought must 
be holding a public office. Proceeding on the 
footing that Mr. Noronha is the only party on 
this notice of motion, the question whether 
he was holding a public office in the matter of 
determining the payment of compensation to 
the petitioners, appears to have been raised be- 
fore the trial Court. It appears that after some 
argument this point was conceded by the 
respondent. Whether the respondent was hold- 
ing a public office within the meaning of the 
section is a mixed question of fact and law' and 
under the circumstances it is not open to the 

respondent in the appeal at this stage to dis- 
pute the point. 


The second point is still more materia 
On the construction of section 306 fi 
Government of India Act. the learned Judg 
held that the High Court has no jurisdictio 
to issue any of the writs against theGoverno 
General or the Province of Bombay. Thi 
finding is not called for at all at this stage 
The petitioners have not asked for any of th. 
writs against any of these parties. Even i 
they are made parties to these proceedings 
the prayer still continues to be for the issm 
of the writs and order only against thi 
respondent Mr. Noronha. In the absence o, 
any such prayers, it is not necessary to dis 
cuss the question whether this Court has ju 
'riadictionto issue the writs of ccrimrari anc 
prohibition against those parties, who appear- 
ed before the trial Court and also before us 

By this conclusion I should not be understood 

to be in agreement with the reasoning oi 
the learned trial Judge on the interpretation 
of S.306 (i) of the Government of India Act 
It 13 not necessary to decide that point and I 
pronounce no opinion for or against the con. 
c usion of the learned Judge in that respect. 
Under the circumstances I think the learned 
Judge was in error in holding that petition 
la asking for a writ of certiorari against 
the respondent, Mr. Noronha, was miscon- 
ceived and did not lie. 

That leaves the question of an order under 
s. 45. Mr. Munshi pointed out that the na- 
•tu^ of this writ, as authorised to be issued 
m England . is different from what can be issu 
ed by the Court under s. 45, Specific Relief 
Act. It was pointed out that in England the 
writ can be issued even if there was other 
legal remedy {see Halsbury’s Laws of Eng 
land, vol. IX. Art. 1269, note ip).) In con! 
|nection with this relief it must be considered 
whether the five conditions found in the pro- 


The first condition as found in proviso 
(a) is that the application should be made by 
some person whose property, franchise or 
personal right would be injured by the doing 
or forbearing to do the act in respect of which 
the order is asked for, Mr. Munshi’s con- 
tontionisthis : He says that if the arbitrator 
IS permitted to proceed with the adjudication 
the petitioners will lose the fifteen per cent, 
compensation which may be awarded to them 
if the land was acquired under the Land Acqui- 
sition Act. Against this it was contended that 
this dispute is not in respect of the act of the 
respondent. For that discussion the position 
that he has been properly appointed must 
be accepted. It is on that assumption that 
he is holding a public office and his action 
is sought to be restrained under S. 45 , Spe- 
cific Relief Act. It was further contended 
on behalf of the respondent that if the res- 
pondent is not validly appointed his award 
will be void and the appellants cannot be 
considered injured within the meaning of 
the first proviso. In this connection strong 
reliance was placed on 33 Bom. L. R. 19.^® 
In that case it was observed that if the 
arbitration is itself completely invalid and 
without any jurisdiction it is not right for 
the Court to grant an injunction. On behalf 
of the petitioners, the contention in rejoin, 
der was this ; Reading ss. 32 , 33, 45 , 
and 46, Arbitration Act 10 [x] of 1940) in 
the matter of arbitration under a statute 
to which the Crown is a party the Arbi- 
tration Act applies and the right to 
make the application under s. 33 , Arbi- 
tration Act, to stop the arbitrator from 
proceeding on the ground that there is no 


1931 Bom. 151 : 
659 : 130 I. C. 583 : 33 Bom. L. R. 19, 
V. Allas Mills Co. 
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valid reference at all exists. Therefore, to be 
free from harassment by an arbitration, in 
respect of which the arbitrator has no juris- 
diction, is recognised a wrong in respect of 
which the legal remedy is provided by S. 33. 
It was argued that by reason of the rules 
framed by the Government of Bombay the 
right to proceed under s. 33 is taken aw'ay 
in respect of the adjudication to be made 
by the arbitrator under s. 19 , Defence of 
India Act. It is, therefore, contended that 
there was an injury to the right of the peti- 
tioners and the condition was fulfilled. As 


against 33 Bom.L. R. 19 '^ Mr. Munshi point, 
ed out that in (1895) l Q. b. 253 ^® an injunction 
was asked for to stay arbitration proceedings, 
and Lord Lindley in delivering judgment 
stated that there was no single case which 
in any way curtailed the power of the Court 
to stop an arbitration founded upon an 
agreement which w’as impeached. In that 
case the suit was filed in respect of the 
partnership disputes between the parties and 
the defendant was the other partner. The 
attempt was to stay the arbitration pro- 
ceedings which were started by the defendant 
on the ground that there w-as no jurisdiction 
because the arbitration itself was impeached. 
In the same way in (1883) li q. b. d. 30^^ 
there w'as a dispute between two companies 
as regards their respective liabilities in res- 
pect of an accident w-hich had taken place 
due to the alleged negligence of a signal 
man at the junction line. The application 
w'as for an interim stay to restrain the 
defendants from proceeding wdth the arbitra. 
tion. The argument on the other side was 
that the matter w'as outside the agreement 
to refer, and the arbitration would bo futile 
and vexatious. The Court refused the in- 
junction. In all those cases however it is 
material to remember that the action was 
in respect of the main dealing between the 
parties in connection with which the dis- 
putes had arisen, and the same were attemp. 
ted to be decided by arbitration. None of 
those cases show that a substantive suit 
solely for the purpose of questioning the 
jurisdiction of the arbitrator w'as filed and 
the Court had granted an injunction. (1894) 
10 T. L. R. 392*® suggests the filing of such a 
suit, but the report is very short and it is 
possible that only relevant facts in respect 
of the application w^ere re por ted . A par t 

16, (1895) 1 Q. B. 2)3 : 61 J. Cb 152 * 71 
L. T. 676 : 43 W. R. 84. Kitts v. Moore. ’ 

: 52 L. ,7, Q. B. 380 : 
48 L/r. 095 : 31 W. R. 490. North London Rail- 
way Co. V. Great Northern Railway Co. 

18. (1894) 10 T. L. R, 392, Sissons v. Oates 


from that our attention has not been drawn 
to any case in which a substantive suit was 
filed only in respect of the challenged arbi- 
tration and the only relief asked was a stay 
of those proceedings by a permanent injunc- 
tion. In the present case two things are 
wanting : First, the petition, so far as the 
respondent is concerned, is not in respect of 
the original transaction of acquisition. The 
relief is asked on the footing that the res- 
pondent has no jurisdiction to proceed. The 
parties to the original transaction are not 
parties to the petition. The other difficulty is 
that the arbitrator alone is the party res- 
pondent, In all the cases which are referred 
to in the judgment of the learned trial Judge 
and which were cited before us. the respon- 
dent W'as the defendant in the subatantive 
suit, and not the arbitrator. Having regard 
to the structure of this petition I think there 
is considerable doubt about the soundness 
of the argument of the petitioners. The con- 
tention that they w'ill lose the fifteen per- 
cent. compensation if the land is acquired 
under R. 75A and thus be injured in respect 
of their property, does not appear to be 
sound. If the arbitrator has jurisdiction and 
the acquisition is valid, no question of any 
injury to property arises ; if the arbitrator 
has no jurisdiction, the award would be a 
nullity and cannot affect the petitioners’ 
right to receive compensation which they 
are entitled to receive under the ordinary 
law. As, how'ever, in my opinion the question 
of issue of an order under s. 45 is capable of 
being fully disposed of on the ground that 
the condition found in proviso (2) is not 
fulfilled, I do not propose to deal with thia 
proviso more in detail. 

The second condition is that such doing 
or forbearing is under any law for the time 
being in force clearly incumbent on such 
person in his public character. This con- 
tention W'as urged before the trial Court, but 
the learned Judge thought that as conditions 
(1), (4) and (5) were not fulfilled it was not 
necessary to decide this point. In my opinion, 
the present petition cannot fulfil the second' 
condition. According to this condition it must 
be obligatory on the person against whom- 
the order is sought to do or forbear from 
doing the act in question under any law for 
the time being in force. That assumes the 
acceptance by the petitioners of the validity 
of the law' under which the respondent has 
to act. In the present case if the first premise,, 
viz., the appointment of the respondent as 
arbitrator, is accepted as valid, there can be 
no dispute about his doing or forbearing to 


t 
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do something which it is incumbent upon 
him to do or forbear. So far he has done 
nothing. He has only been nominated by the 
Government of Bombay to act under s. 19 

(c) to determine the amount of compensation 

On the other hand if his appointment is not 
authorised by law. he is not the holder of a 
public ofiQce at all. Therefore, it appears 
clear that on the allegations found in the 
petition itself the petition cannot fulfil the 
second condition of s. 45 . Specific Eelief 
Act. A party who seeks to obtain an order 

11 '' .fu®' allegation 

that the statute which enjoins the doing or 

forbearing of the act is itself illegal or ultra 
vires The wording of the second proviso 
clearly shows that the deciding authority 
apinst whom the order is sought must, for 
the discussion, be assumed to be legally 
(Clothed with authority. If the legal existence 
of the authority or the fact that in law he is 
authorised fo act is disputed, the fulfilment of 
this condition is out of question. As these 
conditions are cumulative, the application 
for an order under s. 45 as claimed in the 
petition cannot be granted. 

The learned Judge held that conditions 
(dj and (e) were also not fulfilled. In his 
opinion a suit against the Government was 
the proper remedy which would effectively 
dispose of the disputes between the parties. 
Against that, however, it should be remem. 
bered that no suit can be filed against 
Government until the expiry of sixty days 
after a notice, as provided by s. 80 Civil 

Procedure Code, is given. In the interval. 

f the right of the party is likely to be 
seriously and irretrievably injured. I do not 
think the remedy of a suit can be consi 
dered the only remedy. Mr. Munshi urged 
that the remedy of a suit is not a specific 
or adequate remedy as mentioned in the 
fourth condition. That view appears to be 
based on the observations of Greaves T 
in 48 Cal. 91G 9 at p. 924. Against that, how- 
ever, I should point out that in ( 1897 ) 

Q. B. 407, it was held that when ordinary 
suit and the remedy of injunction can be 
had as a matter of discretion the Court 
must not issue the writ of mandamus. To 
the same effect there are observations in 
(1915) 1 K. B. 147 ^ at p. 153. In view of mv 

^921 Cal 159; 48 Cal 916 • fiR 

of 6alcu’tta 
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conclusion in respect of the second condition 
L pi'opose to discuss the question of 
the fulfilment of conditions id) and ie], I 
only observe that for the argument of the 
appellants that the specific remedy mention, 
ed m the fourth proviso means a special re- 
medy separately provided by an Act of the 
legislature, there appears no iustification.lt 
13 true that the alternative remedy must be 
equally adequate and efficacious. But there 
IS no reason why on that ground the remedy 
provided by an ordinary suit should be con- 
sidered excluded. In my opinion the conclu- 
swn of the learned trial Judge in respect of 
the order under s. 45 is correct, 

Chagla J. — I agree. The first ques- 
tion that arises is whether the High Court 
has the power to issue the writ of prohi- 
bition. The writ of prohibition is a prero- 
gative writ which is issued by a superior 
Court to inferior Courts forbidding such 
Courts to continue proceedings therein in 
excess of their jurisdiction or in contraven- 
tion of the kws of the land. Although the 
writ 13 not issued of course, it is of right and 
not discretionary. The object of the writ is to 
compel Courts to keep within the limits laid 
down by the statute and the Court by issu- 
ing the writ keeps the inferior Courts within 
those limits. At first this writ was issued 
only to subordinate Courts, but with the 
development of this particular writ and 
statutory bodies being set up which began to 
exercise judicial functions and legal jurisdic- 
tion the writ was also issued to bodies 
exercising judicial or gwasi-judicial func- 
tions. The definition of Atkin L. J. in (i 924 ) 

1 K. B. 171 has now become a locus classicus 

(p. 205) : 

Wherever any bo(3y of persons having legal 
authority to determine questions affecting the 
rightsof subjects, and having the duty to act judi- 
cially, act in excess of their legal authority they are 
subject to the controlling jurisdiction of the King’s 
Bench Division exercised in these writs.” 

At pp. 204 and 206 of that report Atkin L. J 
points out the difference between the writ of 
certiorari and the writ of prohibition He 
says that both writs are of great antiquitv 
and the only difference is that the writ of 
prohibition restrains the tribunal from nro 
ceeding further in excess of jurisdiction and 
the writ oicerizorart requires the record or 
the order of the Court to be sent up to the 
King s Bench Division to have its legality 
inquired into and, if necessary, to have the 
order quashed. The learned Lord Justice 
further observes that he could see no differ- 
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once in principle between certiorari and 
prohibition, except that the latter might be 
invoked at an earlier stage. 

In my opinion this High Court has inherited 
the jurisdiction to issue the writ of prohibi- 
'tion conferred upon the Supreme Court by 
■cl. 5 of its Charter. Clause 5 invested the 
Chief Justice and the Puisne Judges, seve- 
rally and respectively, of the Supreme Court 
with such jurisdiction and authority as the 
Justices of the Court of King’s Bench had 
and would lawfully exercise, wdthin that 
])art of Great Britain called England, as far 
as circumstances would admit. Now it is 
clear that this clause defines the nature of 
the authority that the Judges of the Supreme 
Court had. It does not deal with the terri- 
torial extent of that authority. Whereas cl. 5 
relates merely to the nature of the authori. 
ty which the Judges of the Supreme Court 
were to possess, the subsequent clauses in the 
Charter of the Supreme Court lay down 
and provide who were the persons who were 
to be subject to that authority. Clause 55 
of the Charter refers to certain writs, name- 
ly, the writs of Mandamus^ Certiorari 
Procedendo, or Error , and it has been con- 
tended that the absence in this clause of 
any mention of the writ of prohibition goes 
to suggest that the Supreme Court did not 
have the jurisdiction to issue the writ of 
prohibition. Now clause 55 deals with the 
jurisdiction that the Supreme Court had to 
issuewrits to the particular Courts mentioned 
in that clause and to the Justices and other 
Magistrates also mentioned in that clause. 
It is not possible to read cl. 55 as control- 
ling and limiting the nature of the authority 
conferred upon the Judges of the Supreme 
Court by cl. 5 of the Charter. Clause 5 is 
wide and unlimited in its extent; and if 
the Judges of the King’s Bench Division 
had a particular jurisdiction and had a 
imrticular authority, then that jurisdiction 
and that authority was conferred upon the 
Judges of the Supreme Court by cl. 5 of the 
Charter. The principle of construction I am 
suggesting cannot now bo doubted or dis- 
puted in view’ of the recent decision of the 
Privy Council in 70 1. A. 120.'^ 

The next piece of legislation which one 
might look at is the High Courts Act of ISGI. 
By S. 8 of that Act the Supremo Court w'as 
abolished, and by s. 9 of that Act the new’ 
High Court which was established was to 
have and exercise all jurisdiction and every 
pow’er and authority w’hatsoever in any 
manner vested in any of the Courts in 


the Presidency abolished under that Act at 
the time of the abolition of the Courts men- 
tioned in that clause. This jurisdiction 
W'as conferred subject to two provisos : one 
W'as that the Letters Patent to be issued 
to the High Courts pursuant to this Act 
might provide differently with regard to the 
jurisdiction of the Judges on any particular 
matter, or second the Governor-General of 
India in Council might legislate so as to 
affect the jurisdiction of the Judges of the 
High Courts. When we turn to the Letters 
Patent which were issued pursuant to this 
Act, we find that s. 9, High Courts Act, is 
recited in the Letters Patent and there is 
nothing in the Letters Patent themselves to 
suggest that the jurisdiction that the Judges 
of the Supreme Court had under cl. 5 of 
the Charter of the Supreme Court was in 
any way affected by the Letters Patent. 
Then we come to the Government of India 
Act, 1915, and S. 106 of that Act provides 
that the High Court shall have all the juris- 
diction, powers and authority as w’ere vested 
in them at the commencement of the Act ; . 
and s. 223, Government of India Act, 1935, 
also says that the jurisdiction of the High 
Courts shall be the same as it was before 
that Act came into force. It is clear, there, 
fore, that unless we find some Act of the 
Indian Legislature which has taken away 
from the High Courts the jurisdiction to 
issue a writ of prohibition which the Supreme 
Court had and which the High CourtS| 
inherited by various Acts of Parliament; 
to w’hich I have drawn attention, that 
power and that jurisdiction must still con- 
tinue. It is also clear that the juris- 
diction of the High Courts cannot be taken 
away by implication. I might draw attention 
to the well-known legal maxim that it is 
the office of a good Judge to enlarge his 
jurisdiction. In this case wo are not seeking 
to enlarge our jurisdiction, but we have been 
asked to restrict and curtail the jurisdiction 
which we inherited from the Supreme Court. 
Maxwell on the Interpretation of Statutes, 
Edn. 8 at p. 115, points out that a strong 
leaning now exists against construing a 
statute so as to oust or restrict the jurisdiction 
of the Superior Courts, and Maxwell points 
out that this feeling ow'ed its origin to the 
pecuniary interests of the Judges in former 
times when their emoluments depended 
mainly on fees. Fortunately the Judges are 
not now open to that charge and the desire 
to extend the jurisdiction of the Court must 
depend upon more creditable motives than 
they were in the past. 
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It has been suggested that S. 45, Speci- 
fic Relief Act, has taken away the juris, 
diction of the Court to issue the writ of pro- 
hibition. The argument is that S. 45 is a 
comprehensive section which deals both with 
the writ of mandamus and the writ of pro- 
hibition. It is pointed out that in England 
the writ of mandamus can only be issued 
for the purpose of directing a public servant 
to do a specific act and not asking him to 
forbear from doing any particular act, and 
from that it is sought to be inferred that 
when the Legislature enacted s. 45 it com- 
prehensively dealt with both the writs, the 
writ of mandamus and the writ of prohibi- 
tion. Now, in the first place, it must be 
noticed that s. 45 does not refer to either of the 
two writs and it is only when we turn tos, 50 
that the Legislature refers only to the writ of 
mandamus and it provides by that section 
that neither the High Court nor any 
Judge thereof shall hereafter issue any writ 
of mandamus. Now I take it that the Legis- 
lature knew the distinction between the writ 
of mandamus and the writ of prohibition, and 
when the Legislature expressly took away the 
jurisdiction of the High Court to issue the 
writ of mandamus and did not refer to the writ 
of prohibition at all it is clear to my mind 
that it was not the object of the Legislature to 
deprive the High Court of that jurisdiction. 
When the Legislature was in express terms 
dealing with a particular writ — and it must 
have been patent to the draftsman of the Act 
that another writ could also be issued by the 
High Court and the High Court had jurisdic- 
tion to issue that writ and it was not thought 
proper to refer in s. 50 to the other writ 
at all, the only natural conclusion that one 
can arrive at is that the Legislature did not 
intend to interfere with the jurisdiction of the 
High Court to issue the writ of prohibition. 
That the jurisdiction of the High Court can- 
not be taken away by implication has been 
made clear by the Privy Council in 43 Mad. 
146.^ In that case the Magistrate had required 
security from Mrs.Besant in connection with 
the newspaper published by her in India cal- 
led Neiv India'* and a writ of certiorari 
was applied for against the Magistrate. It 
was sought to be argued that the writ of cer. 
tiorari could not he issued and the High 
Court had no longer jurisdiction to issue the 
writ in view of s, 115, Civil Procedure Code, 
and s. 435, Criminal P. C. It was suggested 
that these two sections gave powers of revi- 
sion to the High Court in civil and crimi. 
nal matters and, therefore, the need for 
writ of certiorari-)iQ.d disappeared and the 


Privy Council rejected that argument ; and 
their Lordships observed as follows (p.l59) : 

“Their Lordships can imagine cases, though 
rare ones, which may not fall under either of these 
sections. For such cases, their Lordships do not 
think that the powers of the High Courts, which 
have inherited the ordinary or extraordinary juris- 
diction of the Supreme Court to issue writs of cer- 
tiorari, can be said to have been taken away.” 

It also seems to be curious that whereas the 
High Court should have the jurisdiction to 
issue the writ of certiorari^ it should not have 
a similar jurisdiction to issue the cognate 
writ of prohibition. As I have already point- 
ed out, these two writs are complementary 
and co-related to each other. It is beyond; 
doubt or dispute now that the High Court has 
the power to issue the writ oi certiorari. The 
case I have just referred, 43 Mad. 146,^ laid 
that down and 70 I. A. 129’- also decided to the 
same effect, and our own High Court in 4lBom. 
L. R. 984^^ and 46 Bora. L. R. G75--^ has also 
come to the conclusion that the power of the 
High Court to issue the writ of certiorari 
remains unimpaired. The learned Judge felt 
bound by the decision of the Court of appeal 
of our Court in 28 Bom.L. R. 264.^ In that case 
Sir Norman Macleod. Chief Justice, observed 
(p. 269) : 

“ Proceedings under this section [namely, Sec- 
tion 45, Specific Relief Act,] are in substitution 
for proceedings by writ of mandamus and writ of 
prohibition according to English practice.” 

Now, with great respect to the learned 
Chief Justice, he was not called upon in that 
case to make that observation. That obser- 
vation was not necessary for the decision of 
the case. All that he had to decide, [which he 
did decide] was that the Taxing Master, 
Mr. Gillett, against whom an order was 
sought under s. 45 was not a person holding 
a public office. His decision was that Mr. 
Gillett was acting in his capacity as a private 
individual in taxing the particular bill of 
costs which he had been asked to do by the 
Government of Bombay. Against this obiter 
we have, on the other hand, a clear and em- 
phatic decision of the Calcutta High Court in 
the judgment of Panckridge J. in 61 Cal. 
450* where he held that the High Court had 
the power to issue a writ of prohibition. As 
it happened in that particular case, he refus- 
ed to issue that writ on merits. A Divisional 
Bench of the Calcutta High Court consis. 
ting of Lord-Williams J. and Jack J. in 62 
Cal, 596® accepted the same position and de- 

22. f’39) 26 A.I.R. 1939 Bom. 471: 187 I.G, 8 : 41 
Bom. L. R. 984, Muljee Sicka and Co. v. Muni- 
cipal Commissioner. 

23. (‘45) 32 A.I.R. 1945 Bom. 7 : I. L.R. (1944) 
Bom 68.3 : 46 Bom. L. R. 675, Raghunath 
Kesnav v. Poona Municipality. 
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cided that the High Court had the power to 
issue both a writ of certiorari and a w^rit of 
prohibition; and in I. L. R. (1938) 1 Cal. 476® 
Panckridge J. following his own decision in 
Gi Cal. 450^ actually issued the writ of prohi- 
bition. With respect to the learned Judge 
below, I prefer to follow the decisions of the 
Calcutta High Court on this point rather than 
place my reliance on a pure obiter of Sir 
Norman Macleod. Apart from authorities, it 
is clear to my mind, looking at the Charter 
of the Supreme Court and at the various par- 
liamentary enactments, that the jurisdiction 
that the Supreme Court possessed of issuing 
writs of prohibition within the ordinary ori- 
ginal jurisdiction of that Court is still preserv- 
ed in the High Court and we have the same 

power and authority which the Supreme 
'Court enjoyed. 

The next question is whether if the writ 
of certiorari or the writ of prohibition were 
to be issued, would it oflfend against s. 306 
Government of India Act. 1935 ? Now in 
this case the Province of Bombay and 
the Governor-General in Council were 
brought before the Court under R. 584 of 
the High Court Rules. Neither of them was 
made a party and it is important to note 
that in the petition no relief w'as sought 
either against the Province of Bombay or 
against the Governor-General in Council. 
It is clear, therefore, that if an order is 
made against the respondent, the Chief 
Judge of the Court of Small Causes at 
Bombay, that order could not possibly bind 
either the Province of Bombay or the Gover- 
nor. General in Council. Halsbury’s Laws 
of England, Vol. 9, p, 83G points out that the 
application for a writ of prohibition might 
be made against the party, or the Judge to 
be prohibited, or both, And in this particular 
case the petitioners have chosen to take out 
the rule only against the Judge and not 
against the party. I fail to see then how 
, merely because of the fact that the Province 
]of Bombay and the Governor-General in 
ICouncil have been brought before the Court 
under R. 584 of the High Court Rules, they 
automatically become parties to the rule 
jwhich has been issued only against the Chief 
Judge of the Small Causes Court. In view 
of this, s. 306, Government of India Act, 
of 1935 can have no application because 
what Mr. Taraporewala w’anted to contend 
and argue was that under s. 306 the province 
of Bombay and the Governor-General in 
Council were exempted from having any 
writ of prohibition issued against them. I 
wish to make this perfectly clear that it w^as 
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not suggested by the Advocate General 
before Coyajee J. nor has it been suggested by 
Mr. Taraporewala before us that his clients, 
the Province of Bombay and Governor- 
General in Council, claimed any exemption 
under s. 300, Government of India Act, from 
being served under R. 584 of the High Court 
Rules, If such an exemption had been claim- 
ed, I should have thought it necessary to 
consider the terms of that section. I agree with 
the learned Chief Justice that I should not 
be taken to accept, with respect, the obser. 
vations of the learned Judge b^lpw as to the 
construction of S. 306, Government of India 
Act. 

I should like to draw attention to the 
observations of Lord Reading in (i916) 1 K.B. 
595,’^ In that case the appointment of 
member of the Privy Council was challeng. 
ed as invalid on the information of a private 
relator, and the argument that was present, 
ed to the Court was that such an order 
could not be made because it would be tan- 
tamount to making an order against the 
King or the Crown, and the Court being the 
King’s Court, no order could be made upon 
the King. Even so, Lord Reading refused 
to accede to that argument ; and after mak- 
ing it clear that the order was not upon the 
King, he continued (p. 610 ) ; 

“This is the King’s Court ; we sit here to ad- 
minister justice and to interpret the laws of the 
realm in the King's name. It is respectful and 
proper to assume that once the law is declared by 
a competent judicial authority it will be followed 
by the Crown." 

The parlies here w^hom Mr. Tarax>or6wala 
represents is not the Crown but it is the 
Government, and fortunately these Courts 
are not Government Courts. If the King is 
expected to respect the decision of the Courts, 
much more so are we entitled to expect that 
Government would respect the decision of 
the Court, and therefore if an order is mode 
against the respondent, although it would 
not bind the Government in the strict sense 
of the term, it would be proper to assume 
that Government would carry it. 

The third question that arises is whether 
an order should be made under S. 45, Speci- 
fic Relief Act. As pointed out by the learned 
Chief Justice, the conditions laid down under 
the various sub- clauses in that section are 
cumulative, and before the Court could 
make an order every one of those conditions 
would have to be satisfied. The first condition! 
which finds its place in sub-oL (a) is that 
an application for such an order should be 
made by some person whose property, fran- 
chise, or personal right .wou'd be iniurei 
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by the forbearing or doing of the specific 
act. Now the question is whether the giving 
of an award by the arbitrator Mr. Noronha 
who, on the petitioners’ own contention, is 
acting without jurisdiction and whose award 
would be a nullity would injure the property 
of the petitioners. It is argued by Mr. Mun- 
shi that he has been deprived of the right of 
getting fifteen per cent, which he would 
have got if the proceedings were under the 
Land Acquisition Act. But that argument, 
I am afraid, is not tenable because if the 
arbitrator has jurisdiction, then Mr. Munshi 
cannot get fifteen per cent, under the Land 
Acquisition Act, If the arbitrator has no juris, 
diction and if his award is a nullity, then Mr. 
Munshi can ignore the award as the acquisition 
is bad and the reference following upon it is 
bad. It has been held by a Divisional Bench of 
our Court in 33 Bom. l.r. giving 

of an award without jurisdiction does not 
inflict any legal wrong upon the person 
against whom the award is made; and in that 
case Sir John Beaumont, C. J. came to the 
conclusion that no perpetual injunction can 
be granted against a party from proceeding 
with an arbitration which was invalid and 
which was without jurisdiction. He consider- 
ed various English cases, and the only English 
case to which his attention was drawn and 
in fact to which our attention was drawn was 
^e case in (1894) lo T. L. R. 392^® where the 
English Court granted an injunction against 
the party in a suit where the only sub- 
stantive relief was the restraining of the 
other party from proceeding with the refer- 
ence. But this particular case seems to be 
of rather doubtful validity on this particular 
point because, as pointed out by Sir John 
Beaumont, the report of the case is extreme, 
ly short and the question of jurisdiction 
was not considered by the Court at all. It 
is also not reported in the authorised series. 
The only report one finds is in the Times 
Law Eeports, The other point urged by Mr. 
Munshi is that apart from injury to property, 
his personal right would be injured under 
sub cl, (a) of s. 45 if the arbitrator proceed- 
ed with the reference. As I read it. the per. 
sonal right in this sub clause is a right which 
must be personal to the petitioner— some- 
thing which is individual to him and not a 
general legal right which every subject en 
joys under the law of the land. Mr.Munshi’s 
contention is that he has a personal right 
not to have his dispute decided by this parti- 
cular arbitrator. I do not think that that is 
a personal right which s. 45. sub cl. (a), con. 
templates. I frankly confess that the ques- 
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tion is not one free from difiiculfcy ; and fortu. 
nately it is not necessary for us to decide 
the question as the matter is much simpler 
when we come to sub-cl. {b). 

Sub-clause (fc) of s. 45 requires that the 
doing or forbearing must be clearly incum. 
bent on the person in his public character 
against whom the order is sought. In Eng. 
land, as I have already pointed out, where 
the writ of mandamus is only issued for the 
purpose of doing something which is incum. 
bent on the public officer no difficulty 
arises ; but we have here also the right in 
the applicant to ask the public officer to 
forbear from doing something which is in- 
cumbent upon him in his public character 
by the law for the time being in force from 
forbearing. I agree with Mr. Munshi that it 
13 not necessary that the law or the statute 
should specifically lay down that the public 
officer should forbear from doing something 
before the application of this sub-clause can 
be attracted. Now to my mind it is essen. 
tial that there must be in the law for the 
time being in force some duty cast upon the 
public officer. If he does not do the duty, 
then the Court can call upon him to do it' 

If he does it improperly or unauthorisedlyi 
the Court can call upon him to forbear from* 
doing it in that particular manner. Now in 
this case it is not suggested that the arbi- 
trator is discharging his duty improperly or 
arbitrarily. Mr. Munshi wants the Court to 
ask the arbitrator not to proceed with the 
reference when the Defence of India Act 
and the Rules made thereunder make it in- 
cumbent upon him to proceed with the re- 
ference. Mr. Munshi really wants the Court 
to ask him to forbear from proceeding with 
the reference on the assumption that the 
very foundation of his authority does not 
exist, namely, that the acquisition made by 
Government is illegal and ultra vires. If 
the very foundation of the authority of the 
arbitrator does not exist, then there is 
neither the doing nor the forbearing of any 
act incumbent upon him. In this connec- 
tion Mr. Munshi relied on a decision of 
Mr. Justice Tyabji in 7 Bom.L.R. That 
decision, to my mind, far from assisting 
Mr. Munshi, illustrates the very principle I 
was attempting to lay down. In that case 
the Commissioner of Police at Bombay, act- 
mg under S. 28, Bombay City Police Act, 
1902, issued a notice upon the applicants re- 
quiring them to vacate the premises oc- 
cupied by them, and intimating that failure 
to compl y with the notice would render 

(’05J 7 Bom. L. R. 161, In re Tarabai. 
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them liable to punishment under s. 129 of 
the Act. The applicants applied to the High 
Court, under S. 45, Specific Relief Act, for a 
rule against the Commissioner of Police to 
show cause why the notice should not be 
cancelled and why he should not be res- 
trained from carrying the same into efifect. 
It was sought to be argued before Tyabji J. 
who heard the application, that there was 
no specific provision in any Act that the 
Commissioner of Police should cancel any 
notice that might be given by him. The 
learned Judge negatived that contention 
pointing out that if the Police Commissioner 
had to give notice in the manner laid down 
in the Act and if he failed to do so, it was 
open to the Court to direct him to cancel 
that notice. But what has got to be remem- 
bered is that the authority of the Com- 
missioner of Police to issue the notice under 
S. 129, Bombay Police Act, was not challeng- 
ed in that case; on the contrary the very 
basis of the application under S. 45, Specific 
Relief Act, was that the Police Commissioner 
was clothed with that authority to issue the 
notice under s. 2G, Bombay Police Act, and 
being so clothed he was not exercising that 
authority properly, 

I should also like to consider sub cl. (tZ) 
of s. 46, Specific Relief Act, because it had 
been very fully and elaborately argued at 
the bar. That sub-clause provides that an 
order under s. 45 would only be made pro- 
vided the applicant has no other specific 
and adequate legal remedy. Now what is 
the interpretation to be put upon the words 
“no other specific and adequate legal re. 
medy"? The authorities clearly show that 
an alternative legal remedy must be as con- 
venient, as beneficial and as effectual as the 
one which the applicant can obtain under 
S. 45, Specific Relief Act, before the Court 
would refuse the application. It is also clear 
that the remedy must be reniediurn juris — 
some specific legal remedy for a legal right. 
It is not enough that the party may have 
some other right which is not a legal right 
which the Court can enforce, For instance, 
in 40 Mad. 126^^ where a resolution of the 
Syndicate of the Madras University W'as 
challenged as ultra vires^ it was suggested 
that the applicant could go to the Senate to 
set the matter aright and the Court rejected 
that argument pointing out that that was 
not a remeditcm juris — a legal right which 
the Court could enforce. At p. 1G5 Kumar- 
swami Sastriy ar J. considers the various alter- 

25. 6 A. I. R. 1918 Mad. 763 : 40 Mad. 125' 
38 I. C. 817, lu the matter of G. A. Natesan. 


native remedies which were suggested at the 
bar, namely, (l) a petition to the Government 
direct, (2) a motion in the Senate to annul 
the decision of the Syndicate complained of 
or to rescind or modify the original resolu- 
tion, or (3) an action to set aside the resolu- 
tion if it were ultra vires ; and with regard 
to the first two remedies, the learned Judge’s 
opinion was that they were not reynedium^ 
juris. 

The other important and interesting ques. 
tion which arises in this appeal is whether 
the right of a suit is a specific remedy con- 
templated by s. 45, sub-cl. (d). Specific Relief 
Act, Mr. Munshi has strenuously contended 
that the specific remedy must be a remedy 
given by a statute and not merely a remedy 
by way of a suit. I see no reason to restrict 
the meaning of the expression “specific and 
adequate legal remedy” to merely a remedy 
given by a statute and not an ordinary right 
of suit. The question which the Court has to 
consider in every case is whether the alter- 
native remedy, whether it be a right of suit 
or a specific remedy given by a statute, is as 
convenient, as beneficial and as effectual as 
the remedy which the Court can grant under 
S. 45, Specific Relief Act. I do not think it is 
possible to urge that the right of suit is not 
a specific and adequate legal remedy as con. 
templated by s. 45, Specific Relief Act. In 
the three English decisions to which nnr at- 
tention has been drawn, (1897) 1 Q. B. 407*® 
at p. 414, (1899) 2 Q. B. 632^ and (l915) I K. B, 
147^^ at p. 153, the right of a suit was con- 
sidered as an alternative remedy to the writ 
of mandamus. With respect to the learned 
Judge of the Calcutta High Court, I do not 
think that the opinion given by Greaves J. ia 
48 Cal. 916^® that the mere right of suit is not 
the specific remedy contemplated by sub- 
cl. (d) of S.45, Specific Relief Act, is the correct 
view. As I was saying, the Court may refuse 
to make an order under S. 46, Specific Relief 
Act, if it was satisfied that the applicant 
could obtain the same relief in the same con- 
venient and efficacious manner by filing a 
suit. In this particular case I have no doubt 
that the right of suit was not as convenient 
and effectual a remedy as was the application 
under s. 45, Specific Relief Act, because it 
the applicant wanted to sue the Government 
he had to give notice of sixty days under 
s. SO, Civil P, C. 

Inasmuch as the applicant has failed to 
comply Muth one of the conditions attached 

26. (’1899) 2 Q. B. 632 : 68 L. J. Q. B. 945: 81 
L. T. 559, Beg. v. Leicester Guardians. 
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to S. 45, Specific Relief Act, namely the one 
which finds a place in sub-cL (6), I agree 
with the learned Chief Justice that as far as 
the order under s. 45 is concerned, the ap- 
plicant is not entitled to that order. With 
regard to the writs of prohibition and cer. 
tioi'nvi, the Court has jurisdiction to issue 
both the writs. There is no impediment in 
the way of the applicant as far as S. 306, 
Government of India Act, is concerned, and 
it would be for the learned Judge below to 
decide on merits whether either of these two 
writs should be issued against the respondent. 

Per Curiam — The result is that the ap- 
peal to the extent mentioned in the judg- 
ments is allowed. The order of the trial 
Court both as to the maintainability of the 
petition and in respect of the payment of 
costs to all parties is set aside. The petition 

IS remanded to the trial Court for disposal 
on merits. 

The learned Judge held in favour of the 
respondent on the question of mandamus. 
That part of the decision is confirmed by us, 
but on different grounds. Having considered 
all the relevant factors on the question of 
costs we think that the respondent should 
pay to the appellants two.thirds of the costs 
of the hearing of the petition before the trial 
Court, The respondent, the Governor-General 
of India in Council, the Province of Bombay 
and the Collector of Bombay must pay the 
costs of the appeal. Costs to be taxed on the 
long cause scale on the original side. 

k.s./d.h. Appeal partly allowed. 
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GADKAR J, 
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v. 

Arvind Mills Co. Ltd., Ahmedabad — 

^ . . ^Bspondeni 

bust Appeal No. 86 of 1945, Decided on lOt 

July 1945, from order of Joint First Class Sut 

Judge, Ahmedabad, in Suit No. 3 of 1945. 

(a) Specific Relief Act (1877), S. 57 — Neea 
tiye covenants in contracts of service recoe 
nised and enforced — Such covenants are no 

void on ground of restrainuof trade— Considera 

tions in deciding whether agreement is unrea 
sonably wide stated — Agreement of servici 
held on terms enforceable and injunctior 
could be granted — Contract Act (1872), S. 27 

to serve B under an agreement whiel 
provided that A should be in the exclusive employ 
ment of B for a period of three years commencim 
from Ist January 1944, and that during the said 
term, A should not, whether he be in the employ, 
ment or not, get in the employment of any om 


else as a weaving master or as an emi^Ioyee under 
any title discharging substantially the same duties 
with any firm, individual or company in any part 
of India including the Native States for the said 
period of three years or any portion of the remain- 
ing period of said term. After one jear A left the 
service of B and entered the service of C a« a 
weaving master. B filed a suit praying for an^in- 
junction restraining A from serving elsewhere in 
breach of the negative covenant contained in the 
agreement. A contended that the agreement was 
unreasonably wide and in restraint of trade and 
was therefore, unenforceable and that an injunc- 
tion should not be granted : 

Held (i) that agreements of service containing a 
negative covenant preventing an employee from 
working elsewhere during the term covered by the 
agreement were recognised in India and injunc- 
tions were granted in terms of the negative cove- 
nant; (ii) That illustrations (c) and (d) to S. 57 
Specific Belief Act, in terms recognised such 
contracts and the existence of a negative covenant 
therein and therefore the existence of such a cove- 
nant in a service agreement did not make the 
agreement void on the ground that it was in res- 
traint of trade and against the principles of S. 27 
Contract Act; (iii) That the question whe- 
ther a particular covenant in an agreement was 
unreasonably wide had to be decided by the nature 
of the agreement, the qualiOcations of the em- 
ployee and the service be bad to render, along 
with the places where the employee could get alter- 
native service of the same nature; (iv) that under 
the circumstances of this case, the covenant was 
not unreasonably wide and that the defendant 
being a technical employee and it being difficult 
in the days of war to secure services of technical 
men it was a fit case for granting an injunction : 
Case law discussed. [p 425 C 1, 2] 

(b) Precedents— Construction of— Observa- 
lions to be read in light of facts. 


Observations in every case have to be read in 
the light of the facts which the Court has to decide 
upon, and it will be a wrong principle of interpre- 
taion to merely take up a sentence and treat it as 
a general proposition of law, deprived of its context 
and the facts of the case in which the observation 

'^CP^'c— [P 427 Cl] 


(*45) Chitaley, Preamble, N. 15, Pts. 9. & 11. 


M. P. Amin, J. C. Shah and N. C. Shah— 

for Appellant, 

G. N. Thakor, Y. B. Rege and B. G. Thakor— 


for Respondent. 


Kania Ag. C. J. — This is an appeal from 
the judgment of the Joint First Class Sub- 
Judge at Ahmedabad. The respondents filed 
this suit against the appellant to restrain him 
from working in the Rohit Mills, as a weav- 
ing master. The appellant had agreed to 
serve the second respondents under an 
agreement dated 28th March 1944. The period 
of service was three years commencing 
from isfc January 1944. It appears from the 
record that the appellant was in the service 
of the second respondents as a weaving 
master for several years before this agree- 
ment was entered into. As the second respon. 
dents are the managing agents of a number 
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of mills they reserved liberty to engage the 
appellant in any of the mills of which they 
were managing agents. With this general 
idea the agreement in question was entered 
into. Clauses 4, 8, 9 and lO of the agreement 
are relevant. They run in these terms : 

“4. That the said weaving master will neither 

absent himself from his work without leave nor 

engage himself directly or indirectly to work for 

any other person firm or company in any capacity 

whatever nor attempt to impede bis employers in 

their business nor divulge any of the secrets, 

information or connections to any other person 
whatever. 

8. That the said weaving master shall devote his 
whole time and attention to the services of the said 
agents, or if so directed to other agencies, wherein 
any of the above partners is interested as such, as 
aforesaid during the said term of three years and 
shall not during the said term whether he be in the 
employment or not, get in the employ of or be 
engaged or be connected as weaving master or as an 
employee under any title discharging substantially 
the same duties be may be discharging here with 
any firm or company or individual in any part of 
India including the Indian States for the space of 
the said years or any portion of the remaining 
period of the said term. 

9. That the said weaving master sball not dur- 
ing the continuance of this argeement or there- 
after divulge any of the secrets, process or inform- 
ation, etc , relating to the manufacturers or generally 
lelating to any affairs of the agents and companies 
for whom he may work as weaving master in pur- 
suance of these presents. 

10. ihat the said weaving master hereby agrees 
not to leave the services of the said agents and not 
to serve or engage himself directly or indirectly to 
work for any other person, firm or company in 
Indja including the Native States in the same capa« 
city and if the said weaving master attempts to do 
so the Agents have a right to prevent the said 
weaving master from doing so. The said agents 
shall have this right in addition to and without 
prejudice to any right they may have to claim dam- 
ages from the said weaving master, , . 

After working under this agreement for a 
year the appellant left the respondents* ser. 
vice and joined the Rohit Mills, as a weav- 
ing master. The Arvind Mills, in which the 
appellant was at the time actually engaged 
as a weaving master, and the managing 
agents, the second respondents, thereupon 
filed this suit. After reciting the agreement 
and the fact that it is difficult to get weav- 
ing masters in present times the plaintiffs 
prayed for an injunction against the defen- 
dant from serving elsewhere in breach of 
the negative covenant contained in the 
agreement. The prayer is found in para. 12A 
of the plaint. By his written statement the 
appellant contended inter alia that the 
agreement was not binding on him for the 
reasons mentioned therein. According to him 
ho had not read and understood the agree- 


ment. It was further alleged that at the 
time of signing the agreement Mr. Kasturbhai 
of the second respondent firm had agreed that 
if the appellant obtained service elsewhere 
on a salary of Rs. i.ooo to 1,200 the second 
respondents will not object to the appellant 
accepting such service. The appellant further 
contended that the agreement was penal and 
inequitable and therefore should not be en- 
forced. In the trial Court oral evidence was 
led and the trial Judge accepted the evidence 
of the second respondents’ witnesses in pre. 
ference to the evidence led on behalf of the 
appellant. Before us the learned counsel for 
the appellant has not argued the question 
whether the agreement was binding or not. 
Having regard to the conclusion of the 
trial Court, he has frankly conceded that he 
cannot ask the Court to set aside that find- 
ing of fact. 

On behalf of the appellant three points 
only were urged before us : (i) Whether the 
covenants of this agreement are unreasonable 
and in restraint of trade. It was argued that 
the whole agreement was therefore unenforce, 
able. ( 2 ) That this is not a case of granting 
injunction. The burden of proof is on the 
respondents and they have failed to show 
that an injunction is the proper remedy 
under the circumstances of the case, (s) 
That even if an injunction were to be grant- 
ed, the terms thereof are so wide that the 
Court should either refuse to grant the in- 
junction or modify the terms suitably. 

On the first question it must be pointed 
out that no issue had been raised in the trial 
Court to cover the contention that the agree- 
nient was void, as it was in restraint of 
trade. Counsel for the appellant drew our 
attention to issue 4. On looking at the rele- 
vant portion of the judgment (para. 17 ) it 
appears that under this issue it was only 
contended that the clauses in question were 
hard, inequitable and penal and therefore the 
Court should not grant the injunction under 
the circumstances. I do not find any argu- 
ment advanced in the trial Court that the 
agreement was in restraint of trade and 
therefore void under s. 27, Contract Act, 
Mr. Amin cited several English decisions. I 
shall briefly deal with them towards the end 
of the case, as they were sought to be ap- 
plied also in connection with the third point. 
It is sufficient to note at this stage that 
agreements of service, containing a negative 
covenant preventing the employee from 
working elsewhere during the term covered 
by the agreement, are known to Indian 
Courts. They were enforced in 6 Bom. L. B. 
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878\ 23 Bom. 103^, 14 Mad.lS^, which was ap- 
proved in 26 Mad. 168* and 36 Cal. 854®. Illusts. 
(c) and (d) to S. 57, Specific Belief Act, in terms 
recognise such contracts and the existence of a 
negative covenant therein. It is therefore futile 

to contend that the existence of a negative co- 
venant in a service agreement makes the 
agreement void, on the ground that it is in 
restraint of trade* and against the principles 
found in s. 27. Contract Act. All agree- 
ments for personal service for a fixed period 
would, if the appellant’s argument were ac- 
cepted, be void. An agreement to serve ex- 
clusively for a week, a day or even for an 
hour ^ necessarily prevents the person so 
agreeing to serve, from working during that 
period for anyone other than the person 
with whom he has so agreed. It can hardly 

be contended that such an agreement is void. 

In truth a man who works for a particular 
wage and for a certain period agrees to 
work in fact and such an agreement does 
not restrain him from doing so. To hold 
otherwise would, I think, be a contradiction 
in terms. In 5 Bom. L. r. 878^ the Court dealt 
with this argument in these terms (p,88l); 

“The section extends to agreements of a nega- 
tive character such as are necessarily implied from 
contracts for whole time service, even if not ex- 
pressed therein and the operation of such contracts 
as contracts for service, appears in such cases to 
prevent the application of section 27 of the con- 
tract Act to such negative agreements so fat as 
they purport to impose restrictions only during the 
period of affirmative agreement for service.” 

The decisions mentioned above show that 
the High Courts in India have enforced 
such agreements and have enforced the 
negative covenant contained therein. It was 
contended that the restriction preventing the 
applicant from taking up service elsewhere 
in India including the Native States was 
unreasonable and very wide and made the 
agreement void. The question whether a parti- 
cular covenant in a particular agreement 
was unreasonably wide has to be decided by 
the nature of the agreement, the qualifica. 
tions of the employee and the service he 
has to render, along with the places where 
the employee can get alternative service 
of the same nature, I shall observe at this 
stage only that under the circumstances of 
this case, I do not think that the covenant 
jis unreasonably wide, as contended by the 

1. ( 03) 6 Bom. L. B, 878, Pragji v, Pranjiwan, 

2. (’98) 23 Bom. 103, Charlesworth v. MacDonald. 

3. (’90) 14 Mad. 18, Madras Railway Co. v. Rust! 

4. ( 02) 26 Mad. 168, Subba Naidu v. Haji Badsha 
Sahib. 

(’09) 36 Cal. 354 : 1 I. C. 829. Burn & Co, y. 
MacDonald. 
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appellant. I shall consider this aspect of the 
question in detail when dealing with tbel 
English cases. 

The second contention that no injunction 
should be granted must depend on the evi. 
dence on record. In the plaint it is alleged 
that the appellant is a technical employee 
and in these days of war it is difiScult to se- 
cure the services of technical men. It is 
pointed out that if technical employees were 
allowed arbitrarily to leave service, after 
engaging themselves under a definite agree- 
ment for a fixed term, the working of in- 
dustrial concerns in these days would be 
impossible. In support of this contention 
Mr. Kasturbhai gave evidence. After refer, 
ring to this point generally it was only 
pressed in a somewhat lukewarm fashion. I 
can understand that attitude having regard 
to the evidence on record. It appears that 
in the trial Court also this point was not 
seriously urged. It is not disputed that the 
appellant is a man of experience and the 
agreement was made for a definite period 
of three years at an increased salary to 
maintain stability of service of a technical 
employee. Having considered the evidence 
on record I do not see any reason to differ 
from the conclusion of the trial Court that 
this is a fit case for granting an injunction. 

That leaves the question of the terms of 
the injunction. At this stage I shall notice 
the English decisions on which Mr. Amin 
relied in support of his contention. 

In 1894 A. c. 535® a patentee and manu- 
facturer of guns and ammunition for pur- 
poses of war covenanted with a company 
to which his pantents and business had been 
transferred that he would not for twenty- five 
years engage, except on behalf of the com- 
pany either directly or indirectly in the busi- 
ness a of manufacturer of guns ammunition. 
The Court granted the injunction in the terms 
of the covenant. Before the House of Lords it 
was argued that the clause was void as being 
in restraint of trade. It was further conten- 
ded that it was unrestricted as to space and 
therefore injurious to the public interest of 
the country. Both these arguments were ne- 
gatived and the House of Lords confirmed 
the injunction as granted. In dealing with 
the question of the terms being unreasonable 
Lord Macnaghten observed as follows 

(p. 595) : 

time, I think, ifl 

this : The publio have an interest in every person’s 

6. (’94) -1894 A. 0. 636 : 63 L. J. Ch. 908 : 71 
L. T. 489, Kordenfelt v. Maxim Nordenfelt 
Guns and Ammonition Co. 
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carrying on his trade freely : so has the in. 
dividual. All interference with individual liberty of 
action in trading and all restraints of trade of 
.themselves, if there is noting more, are contrary 
;to public policy and therefore void. That is the gene- 
ral rule. But there are exceptions: restraints of trade 
and interference with individual liberty of action 
may be justified by the special circumstaces of a 
particular case. It is a sufficient justification, and 
indeed it is the only justification, if the restriction 
is reasonable — reasonable, that is, in reference to 
the interests of the parties concerned and 
reasonable in reference to the interests of the 
public, so framed and so guarded as to afford 
adequate protection to the party in whose favour 
it is imposed, while at the same time it is in no 
way injurious to the public. That, I think, is the 
fair result of all the authorities.” 

These observations have been accepted in 
a later case as laying down the correct stan- 
dard for deciding whether particular cove- 
nants are in restraint of trade or not. I have 
already pointed that the covenant in that 
particular case, although it extended to over 
twenty. five years, was held binding and an 
injunction w'as granted in terms thereof. 

In (1898) 1 Ch. 671^ a traveller for the 
plaintiffs, a firm of wine merchants, agreed to 
devote the whole of his attention and time to 
the business of the plaintiffs, and not directly 
or indirectly to engage or employ himself in 
any other business, or transact any business 
with any other person or persons than the 
plaintiffs, for a term of ten years. The travel- 
ler having left the plaintiffs' employment 
After one year and entered the service of 
another firm, the plaintiffs moved for an 
injunction to restrain him from engaging in 
any other business, and from acting as a 
traveller for any other firm of wine mer- 
chants during the term of ten years. It was 
noticed that that agreement was terminable 
by the plaintiffs (the employers) after the 
first years by three months’ notice in writing. 
The employee bad no such right. In dealing 
with the question of granting the injunction 
Romer J. doubted whether the clause was 
intended to apply to the state of things exist- 
ing after the employee had taken up service 
with another firm and was no longer acting 
as a seii’vant of the plaintiffs and cannot be 
compelled so to act. The learned Judge poin- 
ted out that the covenant was unreasonably 
wide, because it prevented the employee from 
doing any work at all in connection with 
any business with any other employer. It 
was not restricted to the wine business or any 
other kind of business. Under the oiroum- 
stances the application for injunction was 
refused. The observations of Romer J. in 

1 Ch. 671 : 67 L. J. Cb. 319 : 78 L.T. 

646 : 46 W. R. 609, Ehrman v. Bartholomew. 


connection with the applicability of the nega- 
tive covenant after the employee ceased to be 
an employee under the agreement perhaps 
has led in the present case to the structure of 
cl. 8, in which, in terms, it is provided as 
follows : “ . . . and that shall not during the 
said term, whether he be in the employment 
or not, get in the employ of. . . ” 


In (1913) A. c. 724® a canvasser (appel- 
lant) was employed by the employers 
(respondents) a clothing and supply 
company having branches all over Eng. 
land. The appellant agreed that he would 
not within three years after the termination 
of the employment be in the service of any 
person, firm, or company carrying on or 
engaged in a business the same as or similar 
to that of the plaintiff company, or assist any 
person employed or assisting in any such 
business, "within twenty-five miles of Lon- 
don aforesaid where the company did carry 
on its business.” It was held, assuming, with, 
out deciding, that the agreement was not too 
vague as regards the area of restriction toba 
enforced by injunction, that the restriction 
was wider than was necessary for the 
plaintiffs’ protection. The facts as noted in 
the report show that the canvasser was a 
part-time employee and was paid by com- 
mission. It was particularly noticed that the 
restraint was for three years after he ceased 
to work for the employers. Mr. Amin relied- 
on various passages in the judgments in- 
the case. Briefly put the propositions of law 
are these ; (l) That the party who seeks-'to 
enforce a covenant has to establish his right 
to do so. The burden of proof is on the party 
coming to (3ourt. (2) The test laid down by 
Lord Macnaghten about the extent to which 
a covenant in restraint of trade may be ag- 
reed upon was approved. (3) Whether the 
particular restrictions are necessary for the 
protection of the rights of the employers 
must depend on the character of the busi- 
ness and the nature of the employment. In 
the view of Lord Shaw using Lord Mao- 
naghten’s language in 1894 A. 0. 685® there 
is obviously more freedom of contract 
between a buyer and a seller than between 
a master and a servant, or between an em- 
ployer and a person seeking employment. 
The observations of Tindal C. J. in (1837) 6 
Ad. & E. 438® were accepted as good law. 
The observations were these (p. 454) j 


8. (1913) 1918 A. 0. 724 : 82 L, J. K. B. 1163 : 
169 T.. T. 449 Mason V. Provident Clothing ana 


Supply Co. Ltd. 

9. (1837) 6 Ad. &E. 488 : 6 L, J.»(N.S.) E.X. 266. 


Hitchcock V. Coker. 
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...Where the restraint of a party from 
carrying on a trade is larger and wider than the 
protection of the party with whom the contract is 
made can possibly require, such restraint must be 
considered unresonable, in law, and the contract 
which would enforce it must be therefore void.” 

In their judgments their Lordships observed 
that negative covenants must not be consi- 
dered as a means of coercing and punishing 
the workman and putting him under a 
tyrannous and therefore a legally indefensi- 
ble restraint. At the same time it was 
pointed out that a compromise should be 
made between the rights of two individuals 
freely to enter into such contracts as 
they hked and the right of a party to obtain 
protection to the extent it is necessary to 
do so for the performance of the contract 
agreed between them, and the right of the 
public to obtain free service of a man. In 
my opinion, these general observations are 
not in conflict with the law as found 
in illustrations (c) and (d) to s. 57 . Spe- 
cific Relief Act. It is a well known prin- 
ciple of law that observations in every 
case have to be read in the light of the facts 
which the Court has to decide upon, and it 
|will be a wrong principle of interpretation 
|to merely take up a sentence and treat it as 
a general proposition of law, deprived of its 
context and the facts of the case in which the 
.observation was made. (i9l3) A. c. 724® does 
not lay down anything which contravenes 

the right of the respondents in the present 
case to obtain an injunction. (1916) l A. c. 688*^ 
was also relied upon. In that case there was 
a sale of the goodwill of a business. The 
defendant had been in the company’s em- 
ployment as a draughtsman and otherwise 
from the time he left school. After several 
years’ service he was engaged as an engineer 
for two years certain and thereafter subject 
to four months’ notice on either side, upon 
the terms and conditions contained in the 
contract. The negative covenant was for a 
period of seven years from his ceasing to be 
in the employ of the company and was in 
very wide terms. The Court refused to en- 
force the covenant. The decision is obvious 
in view of the fact that the man’s liberty of 
action was sought to be curtailed for a long 
time after the period of employment came 
to an end. The observations at p. 714 in that 
case are material to show that an injunction 
in terms of cl. 9 in the present case is not 
inappropriate. It was observed by Lord Shaw 
as follows (p. 714) ; 


1 the names of customers, ail such 
things which in sound philosophical language are 
denominated objective knowledge— these may not 

be given away by a servant ; they are his master’s 
property, and there is no rule of public interest 
which prevents a transfer of them^ against the 
master s will being restrained. On the otber hand 

a mans aptitudes, his skill, his dexterity, his 
manual or mental ability-all those things which 
m sound philosophical language are not objective 
but subjective— they may and they ought not to 
be relinquished by a servant ; they are not bis 
master s property ; they are his own property - 
they are himself. There is no public interest whi^h 

Sp those things dormant or 

sterile or unavailing ; on the contrary, the right 

Jo pit is advantage's 

to every citizen, and may be highly so for the 
country at large. This distinction, which was also 
questioned in argument, is just the 

In (1934) A. c. 181 ^^ the brewers’ license 
was transferred, as a part of the business 
and goodwill. It was covenanted that for 
fafteen years they would not engage in the 
trade or business of manufacturing or selling 
beer. In view of the wide words of the cove- 
nant and the fact that it was to be operative 
for a long time after the transfer of the 
goodwill the Court refused to enforce the 
n^ative covenant. Their Lordships only re- 
afijrmed the principles which were stated in 
1894 A. C. 535,® and confirmed in ( 1913 ) a, c, 
724.® In most of these cases the point the Court 
had to consider was whether the particular 
covenant was in restraint of trade. I have 
already noticed that this point was not urged 
before the trial Court, and is not good in 
the present case, because of the circumstances 
here. Clause 4 of the agreement in terms pro- 
vides that the defendant-appellant during the 
period of three years commencing from 1 st 
January 1944, will be in the exclusive employ- 
ment of the second respondents, who were 

the contracting parties. That is an affirmative 

agreement on the part of the employee to 
serve the employer, and no one else, during 
that period. By the first part of cl. 8 the 
appellant agreed to devote his whole time 
and attention to the service of the second 
respondents, or to any other firm in which 
the partners of the second respondents firm 
were partners, but limited during the said 
term of three years. The later part of that 
clause contains the negative covenant pre- 
venting the appeUant during the said term, 
and whether he was in the employment of 
the respondents or not, from getting in the 
employment of any one else as a weaving 


10. (1916) 1 A. C, 688, Herbert Morris, Limited v. 
Saxelby. 


T t' ina -J- L. J. P. C. 58 : 160 

ij. 1 . 603, Vancouver Malt and Sake Brewing Co. 
V. Vancouver Breweries, Ltd. 
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master or as an employee under any title 
discharging substantially the same duties, 
with any firm, individual or company in 
any part of India including the Native States 
for the said period of three years or any 
portion of the remaining period of the said 
term. Three points have been urged in con- 
nection with this clause. The first was that 
as the right to prevent the defendant from 
service, whether he was in the employment 
of the respondents or not, was a very 
wide restriction, no injunction should be 
granted in terms thereof. I have already 
pointed out that these words were perhaps 
included as a result of the observations of 
Romcr J. in (1898) 1 ch. 671.^ Apart from the 
reason why they were so included, the clause, 
in my opinion, is perfectly clear and plain. 
If the respondent had committed a breach 
of the agreement, they could not rely on any 
terms thereof and enforce any covenant 
against the appellant. But, w'hen the appellant 
commits a breach, he might contend that all 
those covenants were enforceable only when 
ho was in service. After he ceased to be 
bound by (he agreement, the terms thereof 
could not bo enforced against him. To prevent 
such an argument being advanced the words 
“whether ho be in the employment or not” 
are inserted in this clause. I do not think 
these words are meant to operate beyond 
the period of the agreement, i. e. throe years 
or the remaining period of the said term, 
according to the date the appellant commits 
a broach thereof. There is no room for doubt 
because the words in question have been 
pi'cceded by the w’ords "during the said 
term.” This contention therefore fails. 

The second point was that under the co- 
venant the appellant was prevented from 
taking any employment olsowhore in any 
capacity. This contention is based on a mis- 
reading of the w'ords used in this clause. The 
appellant was a weaving master. The inten- 
tion is that if he commits a breach of the 
agreomont bo shall not serve as a weaving 
master, with any other party, and it makes 
no difference wdiether he is described in that 
service as a weaving master or by any other 
designation provided ho in fact and in sub- 
stance is performing the duties of a weav- 
ing master or work connected with it. In 
order to leave no room for doubt the in- 
junction should show that the appellant is 
prevented from working as a weaving 
master or doing any work of weaving master 
under whatever designation ho is engaged. 

The third objection was about the pre- 
vention against taking up service in the 


whole of India including the Native States. 

It was argued that this is a far wider area 
than is necessary for the respondents’ pro- 
tection. As pointed out in the English cases, 
the question of extent of area in each case 
depends on the particular circumstances of 
the case. A weaving master is employed only 
in the textile mills. In India, the textile mills 
are generally located in well defined areas 
in British India. It is however well-known 
that within a distance of a few miles from 
these industrial centres there are Native 
States in which spinning and weaving mills 
are erected. The inclusion of the words 
“Native States” under the circumstances 
cannot be considered unreasonable. It was 
argued, why should this man be prevented 
from w’orking in Calcutta, or Amritsar which 
are at a distance of over a thousand miles? 
The answer to that is twofold ; first, that a 
textile mill is not erected in every town of 
India, The fact that a particular textile 
company is at a distance of over 500 or 1000 
miles makes little difference in the appel- 
lant obtaining employment to the detriment 
of the respondents. The cloth manufactured 
by the respondents is sold all over India 
and known as cloth manufactured by their 
particular textile mill. It is stated in evi- 
dence that the second respondents are the 
managing agents of eight mills in Ahmeda- 
bad and have a very large production. The 
service of the appellant could be used in any 
of those mills, and therefore the fact that 
the restriction extends to the whole of India 
does not by itself make it unreasonable. In 
fact on the evidence there is ample material 
to hold that it was reasonable for the res- 
pondents' protection. The second answer 
is' that knowing the conditions of trade in 
India, knowing the capacity of the second 
respondents to work as managing agents 
and knowing the capacity of the defendant 
also as an expert, the parties have freely 
entered into this agreement. Under the 
circumstances the Court is entitled to assume 
that it was a reasonable agreement between 
the parties. The evidence does not show 
that it was unreasonable in any way. There- 
fore, an injunction in terms of paragraph 8 
is proper. 

Clause 9 of the agreement prevents the 
appellant from divulging any secret infor- 
mation of the nature mentioned in that clause 
after the termination of his service. As 
pointed out in (1916) 1. A, 0. 683'® the defen- 
dant is not prevented from acquiring know- 
ledge which makes him a better employe 
for the public for future employment. It 


19 ^ 


The Paper Sales Ltd, v, Chokhani Bros. 
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only prevents him from divulging informa- 
tion ‘which he has received as respondents* 
employee to another party. It is therefore 
clear that the clause as worded is proper 
and an injunction granted in terms thereof 
is not unreasonable or of wider latitude 
than justified in law. Clause lo only express- 
ly gives the employer the right to apply 
for an injunction, in addition to the right to 
obtain damages. It is not intended to be 
operative after the three years period comes 
to an end. Although the words ^‘during the 
said terms” are not used in that clause, 
that is clearly the 'intention because it is 
put side by side with the right to obtain 
damages and is considered an additional 
right to the right to recover damages. In 
law, if damages could be awarded, it is clear 
that they could not be so awarded beyond 
the period of three years. The right to res- 
train the defendant is therefore similarly 
limited to the period of three years. That 
was the only claim put forth by the plain- 
tiffs and the written statement does not 
show that the defendant understood the 

agreement to contain any more extensive 

right. 

The four Indian cases mentioned above 
clearly recognise the existence of a service 
agreement and show that an injunction was 
granted in terms of the negative covenant 
contained or implied therein. In 36 Cal. 
364 the facts were these : One m was en- 
gaged by B & co. as an assistant in their 
firm for a period of five years. It was pro- 
vided in the agreement as follows : 

u- " should diligently and to the beat of 

his ability devote himself to the duties incumbent 
upon him and should faithfully observe and 
comply with such instructions as he might from 
time to time receive from the firm.” 

M left the service of the firm and took 
employment with another firm. On a suit 
being filed for an injunction, although there 
were no express negative covenants in the 
agreement, relying on a 57, lllusts. (o) and (d) 

S^cific Relief Act, the Court granted the 
injunction in the following terms : 

• • .to restrain the defendant from servins 
working, or being employed by the said R or anv 
person or persons other than the plaintiff company 
until the said agreement . . .should have been 
determined by effluxion of time. . , ” 

That injunction was not restricted to any 
area in which the defendant was not to take 
employment. We, therefore, grant an in- 
junction against the defendant-appellant 

restraining him from getting in the employ 
of or being engaged or connected as a weav- 
ing master or as an employee under any 


title discharging substantially the same 
duties as a weaving master, in the Rohit 
Mills or any other company or with any 
firm or individual in any part of India in. 
eluding the Native States for the term 
ending on 31st December 1946. The defen- 
dant-appellant is further restrained during 
the said period and thereafter from divulg- 
ing any of the secrets, processes, or infor- 
mation relating to the manufacture or 
generally relating to the affairs of the res- 
pondents* companies for whom he had 
worked as a weaving master in pursuance 
of the agreement Ex. 36. The terms of the 
injunction are varied to that extent. The 
appeal is dismissed with costs. The interim 
stay is discharged and the appellant should 
pay the costs of that application. 

d.r./d.h, Appeal dismissed. 
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Stone C. J. and Kania J, 
The Paper Sales Ltd. — Appellants 


V. 

Chokhani Bros. — Bespondents, 

0. C. J. Appeal No. 52 of 1944, Decided on 2nd 
November 1945, from two judgments of Chagla J., 
D/ 15lb March and 10th November 1944« 

(a) Contract Act (1872) Ss. 55 and 63 — Con- 
tract for delivery of goods within specified 
time— Failure to perform— Several agreements 
extending time for performance — There need 
not be continuous and unbroken chain of 
extension— Final agreement of extension is 
necessary. 

When the purchaser seeks to have damages for 
breach of a contract assessed at a later date than 
that fixed by the contract for delivery, the effect 
of S.55 is to put an agreement come to after the ori- 
ginal date of performance of a contract has expired 
on the same footing as the original agreement. But 
it must be an agreement. Mere forbearance from 
suing or giving a formal notice of rescission does 
not amount to an extension of time for the per- 
formance of a contract within the meaning of S. 63 
so as to alter the relevant date on which the 
damages are to be assessed. [p 431 C 2] 

Under S. 65 the right of the promisee to avoid 
the contract after breach is not circumscribed by 
any chronological limitations. Nor is the element of 
time introduced into S. 63. Thus, in a case where 
after several agreements for extension for the per- 
formance of a contract there is an ultimate agree- 
ment that time should be extended to a particular 

— ■ . are gaps between the 

intervening agreements, any more than it matters 

that there is, in the case of a single agreement to 
extend, an interval between the expiry of the origi- 
nal contract date for delivery and the making of 
^e extension agreement for a new delivery date. 
What IS vital is the final agreement to extend the 
delivery date It is immaterial whether the agree, 
ment was made before the period of delivery stipu- 
lated in the initial contract had expired or remained 
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unexpired : (’22) 9 A. I. R. 1922 P. C. 178 Bel. on; 
(’46) 33 A. I. R. 1946 Bom. 1. Bef. [P 432 C 1. 2; 

P 435 C 1] 

(b) Evidence Act (1872) Ss. 101 to 103 — Ille- 
gality — Onus is on party who so asserts. 

Tbe law presumes against an illegality, and the 
burden of proving that an illegality has taken place 
rests on the party who so asserts. [P 434 C 1] 

F. J . CoIt7}iau and S. Af. SJiah — for Appellants* 

M. V. Besai a)id K. K. Desai — for Respondents* 

Stone C. J. — This is an appeal from two 
jiKigments of Chagla J. dated I5tb March 
1944, and 10th November 1944, by which he 
ordered the appellants to pay to the res- 
pondents Rs. 2,77,000 as damages for breach 
of contract. The fact that there was a con- 
tract whereby the appellants agreed to sell 
to the respondents one hundred tons of special 
featherweight bond paper, more particularly 
described in Ex. E, which is a letter dated 
10/I5th July 1942, is not now in dispute. 
Nor is it disputed that the appellants are 
in breach of that contract. The controversy 
is directed to the date of the breach and to 
the quantum of damages, if any. Mr. Colt- 
man for the appellants admits with con- 
siderable force and logic that in order to 
determine that controversy it is essential to 
start at the beginning and to ascertain the 
tonns of the contract. Unfortunately the 
position in this regard has become confused 
by the course which the proceedings have 
taken w'hich necessitated an amendment by 
the respondents of their plaint after the 
hearing of the action had commenced and 
by a mistake in the respondents’ pleadings 
which oven at this late stage still persists. 
It is Mr. Coltman’s submission that even 
after the amendment the contract and the 
extensions of time as pleaded have not been 
proved by the respondents. It is accordingly 
necessary to examine the pleadings in order 
to ascertain how the matter stands. The 
plaint, as it originally stood, pleaded the 
contract in these terms ; 

Asa result of the said negotiations the dofon- 
dants agreed to sell to Ibo plaintiffs and the plain- 
t ffs agreed to purchase from the defendants on or 
about 17th July 1942, 100 tons of special feather- 
weight bond 40 gms. per sq. mtr. at the rate of 12 
annas per lb. nett f.o.r. Bombay, quality as per 
sample attached with the said Jotter dated 27tb 
June 1942, delivery of the goods to be effected at 
the oarhest possible date without any binding of 
any specific period. Hereto annexed collectively 
marked Lx. A’ arc copies of the letter dated 27th 

June 1942 addressed to the plaintiffs by the said 

International General United Trading Company 
and the letters dated the 10/15th July 1942 and 
17th July 1942 exchanged between the plaintiffs 
and the defendants recording the terms and con- 
ditions of the said contract. 

The plaintiffs also paid to the defendants as 
agreed a sum of Rs. 15,000 by way of deposit against 
the said contract.” 


The International General United Trading 
Company was the predecessor of the ap. 
pellants, and there is no dispute that the 
appellants now stand in the place of the for. 
mer company. With regard to the letters. 
The first letter which is dated 27th June 
194 2, is from the International General United 
Trading Company to the respondents : 

‘ We shall thank you to kindly send us your 
written confirmation of your order for 100 tons of 
Special Featherweight Bond Finishing Printing 
Paper — 40 grams substance of Sirpur Paper Mills 
Limited at Rs. 0-12-0 per lb. nett for Bombay 
with a cheque for Rs. 17,000 only, being deposit 
of 10% against the Mills demand of 25% deposit.” 

“An immediate compliance W’ill be highly 
appreciated.” 

The second letter which is dated lo/l5th July 
1942, is from the respondents to the ap- 
pellants : 

"Re : 100 tons Special Featherweight Bond. 
Dear Sirs, 

As per telephonic talk we had with you we con- 
firm herewith having purchased from you the 
undermentioned : 

100 tons Special Featherweight Bond 40 gms. 
persq. mtr. at 0 12-0 per lb. nett for Bombay, 
delivery to be completed within 2 months, quality 
as per sample attached with your letter dated 
27th June 1942. 

We also agree as desired in your above referred 
letter to send to you deposit against this contract. 
Please note we are arranging to send you a sum 
of Rs. 15,000 as deposit within a day or two. 

Thanking you.” 

It is now common ground that the third 
letter, viz., that of 17th July 1942, has nothing 
whatever to do with this case. It is a letter 
written with regard to some other contract 
between the parties. But it is significant that 
it is from this wholly irrelevant letter that 
the delivery date "at the earliest possible 
date" is taken and that is how in para. 4 of 
the plaint the time for delivery is pleaded as 
being the earliest possible date, although the 
letter of 10/I6th July 1942, in which delivery 
was to be in two months, is relied upon os 
recording the terms of the contract. The ap- 
pellants by their written statement of defence 
so far as material admit the letters of 27th 
June and l0/l5th July butdeny that the letter 
of 17 th July has any relevance and deny that 
the contract was as pleaded in para.4 of the 
plaint and in particular that the date for 
delivery was at the earliest possible date. In 
that state of the pleadings the matter came 
on for trial and it appears to have been then 
realised by the respondents that their plaint 
was not in order and leave to amend and for 
an adjournment was sought and granted. As 
a result new para, 16A appeared in the plaint; 
but surprisingly no amendment was made 
to the defective para 4. Paragraph 16A is in 
these terms : 
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In the alternative and without'prejudice to the 
contention aforesaid, the plaintifi say that the time 
for delivery of the balance of goods deliverable by the 
defendants to the plaintiffs under the said contract 
was from time to time extended by the plaintiffs 
up to the end of December 1942 pursuant to the 
request of the defendants and it was only when 
the defendants failed and neglected to deliver the 
said balance even by the extended period, viz., the 
end of December 1942 that the defendants addres- 
sed to the plaintiffs their attorneys’ letter dated 
the 31st December 1942 part of Ex. D to the plaint 
putporting to send a reply to the plaintiffs’ former 
attorneys’ letter dated the 23rd December 1942 
described therein as the letter dated the 
2nd December 1942), The plaintiffs say that the 
defendants were as aforestated bound to deliver 
the said balance of the goods to the plaintiffs by 
the end of December 1942 cr in any event within 
a reasonable time thereof. The defendants how- 
ever failed and neglected to do so and committed 
f contract as hereinbefore 

Particulars of para. 16A were ordered and 

by the particulars delivered four different ex- 
tensions of time for delivery are pleaded. 
Under the terms of the letter dated 10/I5th 
July 1942, delivery was to be completed 
within two months.’* In the Court below 
and in this Court the delivery date, in spite 
of the unusual way of dating thig letter, has 
been treated as being of 15th September 1942. 
The four extensions set out in the particulars 
are pleaded as being arrived at on the re- 
quest of the appellants and agreed to by Mr. 
Keshavdev on behalf of the respondents, that 
IS to say the extensions are pleaded as being 
the subject-matter of agreements, and not 
as casual extensions to be presumed from the 
respondents' forbearance, to avoid the con- 
tract under s. 55, Contract Act, 1872 . The 

agreements for extension as pleaded are 
these : , 

( 1 ) Agreement arrived at “in or about 
the second week of September 1942” for deii- 
very by the end of the month/* 

( 2 ) Agreement arrived at “in the begin- 
ning of October 1942” for delivery "in or 
^ibout a fortnight.” 

(3) Agreement arrived at “ about the 
tniddle of October 1942 ” for delivery "in 
about a month.” 

Then follow allegations that in November 
1942, there was an agreement about the de 
livery of one wagonload of the paper: but 

this was a small proportion of the paper to be 
delivered. Referring to this arrangement 
the particulars set out the cireumstanoes of 
the fourth alleged extension : 

“ The plaintiffs having not received the coodg 
AS promised and having learnt that the goods were 
feeing delivered to some other party, the plaintiffs 
by their own letter as well as by their attorneys’ 
ietter both dated the 23rd November 1942 called 


upon the defendants to deliver the contract goods. 

Thereupon the defendants’ Managing Director 
Mr. H. M. Shah with certain other person saw Mr. 
Keshavdev at his offce in Stock Exchange Building 
in or about the last week of November 1942 and 
promised to deliver the remaininggoods by the end 
of Decetnber 1942 and requested Mr. Keshavdev 
to wait till then and Mr.Keshavdevagreedtodoso.” 

It will be convenient before passing to the 
evidence to refer to the case in 47 Bom. L.R. 
719 upon which Mr. Coltman relies. That 
case, which is a recent decision of this Court, 
follow sa decision of the Madras High Court,* 
37 Mad. 412,2 and a later decision of the Privy 
Council, 24 Bom. L. r. 687.2 and holds that 
where the purchaser seeks to have damages 
for breach of a contract assessed at a later 
date than that fixed by the contract for 
delivery, the effect of s. 55, Contract 
Act, 1872, is to put an agreement, come' 
to after the original date of performance 

of a contract has expired, on the same footing 

as the original agreement. But it must bean 
agreement. Mere forbearance from suing or 
giving a formal notice of rescission does not 
amount to an extension of time for the 
performance of a contract within the mean- 
ing of s. 63 of the Act, so as to alter the rele. 
vant date on which damages are to be 
assessed. Accordingly in the case before us in 
order for the date at which damages are to 
be assessed to be extended fromi5th Septem- 
ber 1942 to 3lst December 1942 being the date 
upon which the respondents rely, there must 
be an agreement extending the date of deli, 
very. Mr, Coltman’s submission on this part 
of the case is that the evidence of Mr. Keshav- 
dev in support of the agreements to extend 
set out in the particulars falls far short of 
discharging the onus of proof which un- 
doubtedly lies on the respondents. Mr. 
Coltman also attacks the veracity of Mr. 
Keshavdev and points to alleged inconsisten- 
cies in his evidence with certain letters written 
to the Mills who were producing the paper, 
and by the respondents’ attorneys. Thelear- 
i:od J udge in the Court below has said this 
about Mr. Keshavdev’s evidence : 

“ I have watched the demeanour of Keshavdev 
in the witness-box, and I have no hesitation in say 
ing that, as far as the matters which he has depo 
sed to in this case are concerned, he has struck me 
as a witness of tmth ; and I have no hesitation in 
accepting his testimony as to the agreement for 
the extension of time. Fortunately for him the 

far^ ^ R-719, Anandram Mangturam v. Bho- 

^ = 37 Mad 412 ; 14 

, 'p,,. Q Maniagaran v.Lakku Beddiar. 

48I.A. 175 : 63 I.C.689 : 24Bom.L.R. 687 (PC) 
Muhammad Habid Ullah v. Bird & Co ' 
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whole of hie teBtimony ie strongly corroborated, as 
I shall point out, by the correspondence that has 
taken place between the defendant Company and 
the Sirpur Mills and between the parties them- 
selves.” 

That there are, when the question of the 
extension is considered, various omissions 
such as is to be found in Mr. Kanga*s letter 
of iith January 1943, which in effect is 
the letter of the respondents’ solicitors 
before action and which, although it sum- 
marises the history of the matter, makes no 
mention of the extensions, cannot be disputed. 
But Mr. Keshavdev in his evidence has 
given this frank explanation : 

* 1' roni the 17th of July onwards my belief was 
that under the contract 1 was bound to take deli- 
very of the goods whenever the Mills consigned 
them to the defendants and that there wag no fixed 
time for delivery.” 

Question ; ‘‘ Therefore there was no question of 
extension of time for giving delivery ? ” 

Answer : ” The extension of time arose in this 
way that wherrever I asked Bhawnani when he 
would deliver the goods he used to mention a 
certain period and 1 used to agree to wait till that 
period.” 

*T told my Solicitors that the contract in suit 
was sot out in the letters of the 15lh and 17th of 
July.” 

It comes to this, that the taint of the irrele- 
vant letter of I7th July and the consequent 
belief in tbe mind of Mr. Keshavdev that 
delivery was to be at the earliest possible 
date has persisted from the inception of this 
transaction and must bo borne in mind when 
considering whether Mr. Keshavdev has dis- 
chaiged the onus of proof with regard to 
any extension of time for delivery. Mr. 
Coffman’s submissions with regard to these 
extensions is that in order to arrive at the 
ultimate date, Sist December 1942, there 
must be a continuous and unbroken chain of 
extensions covering the whole period from 
the delivery date in the contract, I5th Sep- 
tember 1942, up to 31st December 1942, and 
he supports this agrument by tbe pictorial 
simile of a wall in which, whilst the top 
rows of bricks are firmly bonded, the lower 
rows are loosely put together, so that the 
whole wall must collapse. In my judgment 
this line ,of reasoning is unsound, since by 
S. 65, Contract Act, the right of tbe promisee to 
avoid the contract after breach is not circum- 
scribed by any chronological limitations. 
Nor is the element of time introduced into 
S. G3, Contract Act. In a case therefore in 
which after several agreements for extension 
there is an ultimate agreement that time 
should be extended to a particular date, it 
matters not that there are gaj^ between the 
intervening agreements, any more than it 
Imatters that there is, in the case of a single 


agreement to extend, an interval between 
the expiry of the original contract date for 
delivery and the making of the extension 
agreement for a new delivery date. What is 
vital is the final agreement to extend the 
delivery date. In this case the final exten- 
sion is the one which I have referred to as 
the fourth extension, by which the respon- 
dents allege that time was extended by 
agreement till 3lst December 1942. The only 
witness for the respondents on this point 
was Mr Keshavdev, and in his evidence-in- 
chief he says this : 

"Id the last week of November 1942, Himatlai' 
Shab, a director of the defendant company and one 
Salebboy of tbe SamBber Printing Press saw me at 
our office. 

Salebboy told me that tbe defendants bad receiv- 
ed from tbe Mills 15 tons of tbe contract goods but 
Bbawnani bad delivered these to some other party 
and be told me that tbe defendants were prepared 
to pay me compensation in tbe sum of Bs. 25,000 
for non- delivery of these goods and that in future 
the defendants would give me delivery of tbe goods 
as and when received from tbe Mills. 1 agreed to 
take delivery in future as suggested by them, but 
with regard to the compensation I claimed a larger 
amount and they told me that they will letmeknow 
after consulting the Board o! Directors. Nothing 
happened after that till the Slst December 1942^ 
when we received a letter from tbe defendants* 
Advocate.” 


If the matter had rested there, there can be 
no doubt that this evidence alone would not 
have proved an agreement to extend the 
time for delivery up to 3ist December 1942. 

But Mr. Keshavdev’s evidence must be looked 
at as a whole, and under cross-examina- 
tion he gave the following further evidencer 


''nimatlal Shah and Salebboy saw me at oar 
office after Exs. M and N were written. I knew 
Salebboy before be saw me in November 1942. 

Salebboy owns a printing press and a paper shop 
and is a respectable man. 

Salebboy came with Himatlai because they are 
closely connected and Salebboy made a suggestion 
of compromise on behalf of Himatlai Sbab. 

Salebboy did not suggest that I should accept 
Bs. 25,00u in settlement of the whole dispute be- 
tween us and the defendants but only with regard 
to the 15 tons of the contract goods which bad 
been delivered to some other party. He also told 
me that with regard to tbe remaining goods tbe 
defendants would be in a position to deliver tbe 
sale by tbe end of December 1942. 

Salebboy did not give a definite promise that the 
balance of tbe goods would be delivered by the end 
of December but be said that in all probability the 
goods would bo delivered by that time. . . . 

I told Salebboy that I was prepared to take deli- 
very of tbe goods whenever tbe Millsdelivered them 
and be said that the defendants would give deli- 
very as and w^ben tbo Mills delivered them and 
that would be by tbe end of December.*' 


uia 


Mr. Coltnmn has severely criticised 

somewhat vague nature of this evidence, but 
it must be remembered that Mr. Keshavdev's- 


1946 


The Paper Sales Ltd. v. Chokhani Bros. (Stone C. J.) Bombay 483 


«vidence has been accepted by the learned 
Judge, and that although he seems by Novem- 
ber 1942. to have realised that the appellants 
were in default and could be pressed, he did 
not appreciate that the original date for 
completion was I5th September which had 
long since passed. With reference to the 
November meeting the learned Judge said 

* fortunately there is one interview deposed 

to by Keshavdev and which is admitted by the 
defendant company, and that is the interview 
which took place at the end of November 1942 be 
tween Keshavdev, Himatlal Shah and Salebhoy • 
and the defendant company has called Salebhov to 
give a version of that interview contrary to the one 
given by Keshavdev in his evidence. Salebhoy in 
his evidence states that at the end of November 1942 
the defendant sent him and Himatlal Shah to the 

plaintiffs office m order to bring about a compro- 

H mXf ® against the defendants, 

Himatlal and Salebhoy went to the plaintiffs’ office 

u told Keshavdev that 

It would be advisable if the plaintiffs settled their 

claim against the defendants and he also told Ke- 

nVn ^^'^thorised to offer Rs.20.000 to 

Es.26,000. Keshavdev told Salebhoy that his claim 
came to about Rupees Three lakhs to rupees TblZ 
and a half lakhs and he could not possibly settle it for 
t^hat smail amount Salebhoy told Keshavdev thll 
his authority was limited to offering Rg 20 non tn 
Bs. 25,000 and left. This curiousemifsary of peace 
who was sent by the defendant company trthe 
plaintiffs office did not, according to him even 
thTdpfl^H^ the dispute between the plaintiffs and 
111 iK -^ccordingto Salebhoy 

?o that he was offering Rupees 

20,000 to Rs. 2-5.000 and the plaintiffs were cla^m- 
ing Rupees Three and a half lakhs. He did not 

irthe® ® of this claim 

of the plamtifis. The evidence of Salebhov is so 

for In^r ‘‘"at it would be impossible 

a;-.5:r ar s““?c nk-rSi 

these goods to a third party. This undn.Tptfm 
corroborates Keshavdev when he tavg tW^h^ 
for the performance of the coSct 
extended by mutual agreement. But what^^^ 
difficult to understand— and Mr CnUn!!. u 
made no attempt to explain it-is why ffiLtlal 
not defendant company was 

not called when addtittedly he was present at tht. 

S fcL draw 

ne^ box ^ ®‘®PP®^ wit- 

Keshavd^v andTo'f th^aroVs^br^ 

The learned Judge then sums up as follows ■ 

evidenoe‘whirVhlti:srrevie‘t:d"“l“lX”lrT 

the time for delivery wL 
time up to 31st December 1942, and a“o tW ^ 
was on 31st December 1942, that the defendant 

company finally repudiated 'the contract, anH 

therefore hold that the date of the bre^h was 

Mr, Colfcman for the appellants submits 
that this finding by the learned Judge is not 
in accordance with the evidence. It is true 


that the evidence cannot be said to be very 

explicit, but looked at as a whole certain 

matters emerge with regard to the November 
interview : 

(1) that Keshavdev rejected compensation 
and demanded the goods, which he had 
already sold to someone else, 

(2) that the offer was made that delivery 
would be made when the goods were received 
from the Mills, and 

(3) that the representation was made that 
the goods would be received from the Mills 

by the end of December.” 

It was upon this offer and representation 

being made that Keshavdeo agreed to wait 

and to extend the time for delivery to a 

new date. If not directly fixed as being 

3l3t December 1942, the new agreed date 

for delivery was to be within a reasonable 

time computed by reference to delivery by 

the Mills and the representation I have al- 

ready referred to. That date can, in mj' 

opinion, looking at the evidence as a whole, 

be properly fixed as 3l3t December 1942 ! 

Accordingly I am nob prepared to disturb 

the finding of the learned Judge to that 
effect. 

This brings me to Mr. Coltman^s second 
ground of appeal, that is to say, the quantum 
of damages, it being submitted that no 
damages have been proved at all. This raises 
a curious point, since what is said is, that 
the only evidence of market rates by which 
damages can be measured is evidence of 
transactions which are illegal as being sales 
colloquially spoken of as “black market” 
transactions. If this were so, I should have 
no hesitation in holding that the Court would 
not entertain any such evidence for the pur- 
pose of assessing damages. What occurred 
was this. After the learned Judge had deli- 
vered his judgment on 15th March, 1944, he 
adjourned the question of the quantum of 
damages to come before him at a later date, 
and in due course, having heard further evi- 
dence, he delivered judgment with regard to 
the damages on lOtb November 1944 . At 
the hearing to assess the damages the appel. 
lants called no evidence at all, and the only 
witness for the respondents who gave evi- 
dence with regard to actual sales was Hyder 
Mohsin Kameralli. This witness gave evi 
dence with regard to five actual sales, the 
first three being in July and August 1942 
and, therefore, not of material value. But 
the other two sales were actually effected 
on 3ist December 1942, and, therefore, wera 
sales at the critical date. In respect of these 
two sales, the two relevant entries in the 
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debit journal of the firm by whom the wit- 
ness was employed were produced and these 
entries are Exs. A13 and A14. 

Now the (juestion of legality stands as 
follows. By an order of the Central Govern- 
ment dated IGtb January 1942, under the 
powers contained in the Defence of India 
JUiles the articles specified in the first 
schedule “shall not be sold by any Paper 
Mill in wholesale quantities to any dealer 
or other person at prices (f.o.r.) higher than 
those specified in col. 2 of the said schedule for 
deliveries” at places therein named. So far 
as material the article described in the first 
schedule is paper, which is “Bleached wood, 
free MF writing and MP printing paper 
14 lbs. demy and above, including pulp 
boards but excluding blotting paper,” and 
the controlled price is 6 as. 6 p. Then on 
25th May 1942, the Government of Bombay 
in exorcise of the powers conferred by the 
Defence of India Rules ordered that 
“Indian. made paper, for which the Govern, 
inent of India has fixed maximum wholesale 
prices under its Notification in the Depart- 
ment of Commerce, No. Econ. Ad. (P.C.) 
IG/41, dated iGth January 1942 shall not be 
sold retail at any place in the City of 
Bombay at prices higher than those mention- 
ed in the annexed schedule.” 

It is not suggested that the two sales re. 
corded by Exs. A 13 and A 14 contravened 
the Central Government’s order. What is 
said is that they contravened the order of 
the Government of Bombay. Mr. M. V. 
Desai points out that this order only applies 
to retail sales, whereas he submits that the 
two examples of sales given by the witness 
are wholesale sales. On the one hand the 
witness’s employers, as appears from his 
evidence, are wholesale merchants, and on 
the other hand the witness speaking generally 
says : 

“Wo sold this paper both wholesale and retail 
and in respect of some of the sales we have issued 
cash memos.” 

Nothing in the debit journal entries of 
the two sales of 3lst December 1942, shows 
whether they are wholesale sales or retail 
sales. It is to be observed that there was 
no cross-examination to the effect that 
these two examples were retail sales and 
were accordingly within the ambit of the 
order of the Government of Bombay and 
therefore illegal. Nor does it appear that in 
the Court below this point with regard to the 
two sales being illegal was taken at all. 

The law presumes against an illegality, and 
|thG burden of proving that an illegality has 


taken place rests on the party who so asserts. 

In my judgment, as there is not any evi- 
dence at all that these two sales given by 
way of example are retail sales and, there, 
fore, illegal, it must be assumed that they 
were wholesale sales and, therefore, valid. 
That being so, it cannot be said that there 
is not any evidence upon which the learned 
Judge could assess damages. In my opinion 
there is no reason why this Court should 
interfere with the conclusion as to the quan- 
tum of damages which the learned Judge 
has arrived at. Accordingly this appeal must 
be dismissed with costs. 

Kania J. — I agree. The relevant portions 
of the evidence of Kesbavdev on which the 
success of the plaintiff's’ case depends have 
been set out in the judgment of the learned 
Chief Justice. 

Before us only two questions were argued 
on behalf of the appellants : (i) What was 
the date of the breach and (2) What damages, 
if any, the plaintiff’s are entitled to? This 
discussion must therefore proceed on the 
footing that there was a contract for the 
sale of 100 tons of paper by the defendants 
to the plaintiffs on the terms contained in 
the letter dated 10/I5th, July 1942, and that 
the defendants had committed a breach 
thereof. These two facts for the present 
appeal are admitted by the appellants. 

The question of the date of breach must 
depend on proof of the extensions of time 
for delivery as pleaded by the plaintiffs in 
the particulars furnished in pursuance of 
the Court’s order, after the plaintiffs amended 
the plaint by inserting para. IGA therein. 
On behalf of the appellants it was first con- 
tended that till after the hearing started 
Kesbavdev and the plaintiffs were all along 
under the impression that delivery was to 
be effected at the earliest possible date with- 
out any binding of any specific period. It 
was contended that if this was the term of 
the contract according to the plaintiffs, there 
could arise no occasion for an agreement to 
extend time, because on that averment of 
the plaintiffs the time for performance had 
not expired. It was therefore contended 
that the evidence of Kesbavdev was com- 
pletely got up and unreliable. In my opinion 
this argument is unsound. The quesUon of 
what was in the mind of persons who were 
discussing the period of delivery after 
15th September is irrelevant to the question 
w’hethei* in fact an agreement for delivery 
at a later date was arrived at. The evidence 
of Kesbavdev shows that after 15th September 
he asked for delivery and on behalf of the 
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appellants Keshavdev was told that delivery 

would be given by a certain later date and 

Keshavdev agreed to wait till then. Whether 

Keshavdev demanded delivery under the 

impression that the term was as set out in 

para. 4 or on the footing that I5th septem. 

ber was under the original contract the last 

date, is immaterial to the question that he 

asked for delivery and was offered delivery 

at a later date and he agreed to take delivery 
on such date. 

The next question to be considered is 
whether the extensions pleaded by the plain, 
tiflfs have been established. In my opinion 
the argument of the appellants that unless 
each one of the extensions as pleaded was 
proved satisfactorily the allegation that time 
was extended till the end of December can- 
not be held proved, is unsound. It is not a 
Cham which the plaintiffs are called upon 
to establish. It is aufifioient if they establish 
that at a certain interview both parties 
agreed that time for delivery should be the 
end of December under the contract made 
between the parties in July 1942. For that 
again it is quite immaterial to consider 
whether the arrangement was made before 

the period of delivery stipulated in the initial 

contract had expired or remained unexpired. 
That contention is set at rest by the iuds 
mentof the Privy Council inis r.A. 175 .^ It 

IS therefore immaterial whether on the record 

*0 prove the first, second 
and third extensions, it the plaintiffs satis- 
factorily establish that the parties had agreed 
to extend time of delivery up to the end 
of December at the last interview. 

This brings me to the question whether 
at the interview in the third week of Novem- 
ber the parbes had agreed to extend time as 
contended by the plaintiffs. The material 
and relevant evidence of Keshavdev on this 
point has been set out fully in the judgment 
of the learned Chief Justice. Heading that 
evidence it may be arguable that a definite 
and specific agreement as set out in the 
particulars to extend time till 31 st December 
was not established. It must, however, be 
remembered that the parties to the conversa. 
tion were two businessmen, none of whom 
was a lawyer. The effect of that conversa 
tion was that the question of delivery of the 
balance of the goods was discussed between 
them and Keshavdev demanded delivery of 
the balance. Mr Shah or Salebhoy on the de. 
fendanis behalf did not contend that they 
^vere not bound to give delivery. They did 
not contend that the time to give delivery 
had expired and the defendants were under 


no obligation to give delivery. They stated 
that they would give delivery of the goods 
when received from the mills and Salebhoy 
stated that he could not promise a definite 
date but he expected the goods to be deli, 
vered by the end of December. Keshavdev's 
statement in evidence-in-chief was that he 

agreed to take delivery of the goods in fu 
ture on those terms. Prom this evidence it is 
therefore safe to hold that both the sides 
agreed to an extension of time for delivery 
and it was agreed that the goods were to be 
delivered as soon as received from the mills 
and that wa^s expected to be by the end of 
December. Even assuming that this does 
not amount to a definite agreement to give 
delivery by the end of December, it must 
amount to a promise to give delivery of 
the goods within a reasonable time after the 
interview, and the statement of Salebhoy 
was that under the circumstances that rea- 
sonable time would be the end of December, 
io this Keshavdev agreed. Differently ap. 
proached, therefore, the arrangement between 

the parties themselves was to give and ac- 
cept delivery of the goods if tendered up to 
the end of December. I, therefore, agree that 
there is no reason to disturb the finding of 
the learned Judge on the question of exten 
Sion of time up to the end of December 
It was agruedon behalf of the appellants 
that the correspondence which took place 
between the parties was against any such 
agreement. Mr. Coltman took us throui^h 
each of the letters exchanged between the 
parties. It must be recognised that the ques- 
tion to be considered is, “was there an occa. 
3ion to set out the agreement?” If so, the 
omission to do so may affect the credibility 
of the witness. But if there was no occasion to 
set out the exten sion, the omission cannot 
lead to an adverse inference against the fact 
of an extension. Throughout this correspon- 
dence the appellants had at no time contended 
that they had ceased to be liable to give 
delivery. Even in the last letter of 3lst De. 
cember they had stated that but for the mills 
stating that they were unable to deliver the 
goods the balance of 58 tons (according to the 
defendants) remained to be supplied to the 
plaintiffs against their order. That corres 
pondence therefore did not give rise to any 
occasion for the plaintiffs to set up the plea 
of extension of time after I5th September. 

ven in the previous correspondence all 
along the complaint was either for non deli- 
very of a promised consignment and an 
excuse for not doing so in that connection, 
i. must also point out that when the two 
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letters of demand were sent by the plaintififs 
to the defendants on 23rd November, if the 
defendants’ case was that the time for delU 
very had expired and there was nothing to be 
done, it is surprising how they could write 
the letter of 24th November 1942. Thereafter 
referring to the three letters previously recei- 
ved they stated as follows : “We have to 
state that we shall write to you in reply in 
due course." No further letter was sent by 
them till 3lst December. If their contention 
that the time to perform the contract had 
expired, their natural reply should have been 
that the contract was at an end and there 
remained nothing to be done and the corres- 
pondence must cease. Instead of adopting 
that attitude they wrote the reply in the 
adove-quoted terms. So far as the defendants 
themselves are concerned, the evidence is still 
more clear. In the minutes of the meeting 
of the Board of Directors held on I6th 
November 1942, (Ex. A?) Mr. H. M. Shah 
was appointed managing director and the 
directors resolved that the goods when re- 
ceived should be delivered to the plaintiffs 
according to the company’s contract with 
them. That clearly negatives the contention 
that the contract had come to an end or 
that the time for performance bad expired 
and there was no outstanding liability to 
give delivery under the contract. The docu- 
ments therefore instead of supporting the 
defendants* case clearly support the plain- 
tiffs’ case. I agree with the conclusion of the 
learned trial Judge on the construction of 
the correspondence and the minutes of the 
meeting of the directors, I agree therefore 
that tho plaintiffs bad established the exten- 
sion of time up to 8lst December 1942. 

On the question of damages the plaintiffs 
called Hyder Mohsin Kamberally. His evi- 
dence was severely criticised and it was con- 
tended that tho same should not be accepted. 
It w'as pointed out that he was an interested 
witness and had made contradictory state- 
ments in the course of his evidence. With all 
this criticism one must recognise that 
excluding all his oral evidence which was not 
supported by documents, the plaintiffs bad 
proved their case. The plaintiffs proved 
through this witness two sales evidenced by 
Exs. A13 and A14. There was no cross-exa- 
mination of the witness about tho genuine- 
ness of these sales. The sales of paper covered 
by these two memos not being disputed, 
prima facie they are legal transactions. If 
the defendants wanted to contend that they 
were illegal transactions, on which the Court 
should not base its judgment, it was their 


duty to elicit the necessary facts to lead the 
Court to that conclusion. Unfortunately in 
the cross-examination of this witness facta 
were elicited to show that the sale was of 
paper described in the Government of India 
notification of 16th January 1942. That itself 
was not sufficient to invalidate the trans- 
actions, because that notification only controls 
sales by a paper mill to any person. Neither 
Ex. A13 nor EX. A14 is a sale by a paper 
mill. The notification which might have, 
helped the appellants was the notification 
of the Government of Bombay which con- 
trolled the prices of retail sales in the City 
of Bombay. It appears, however, that the faob- 
that the notification controlled only retail, 
sales was overlooked. The result is thai 
throughout the cross-examination of this 
witness it is not suggested that Exs. A13' 
and A14 were for retail sales. The rest of. 
the evidence of this witness also does not 
help the appellants. The witness was a 
manager of a firm who dealt ordinarily as- 
wholesale merchants though they also made 
retail sales. From that, however, it cannot be 
stated that the two sales were retail. Looking : 
at the quantities mentioned in the two sales 
it cannot be stated that they w^ere wholesale 
or retail. A sale of 200 reams as stated by 
the witness would be of three tons, and 
according to him another sale of 200 reams, 
was a w'holesale transaction. If so, no con- 
clusion could necessarily be drawn from tha 
fact that one of the sales was of 176 reams, 
and the other was of 60 reams. The latter 
sale was to the Indian Paper Agency,. 
Karachi. If the name of the purchaser is of 
any help in arriving at the conclusion, it cer- 
tainly does not help the appellants. In any 
event, on this vague evidence the appellants 
cannot be held to have established that tha 
sales were proved to be illegal and the Court 
should not rely on those two sales. 

The next step to be established is that the 
quality of the goods covered by those twa 
sales was the quality of the goods sold under 
the contract in suit. The oral evidence of 
this witness alone may not be sufficient to 
prove this. But he has actually proved sales 
of goods of these two qualities at about the- 
same date with a slightly lower price for 
the Star Bank or Bond paper. It is there, 
fore proved that in the normal course of 
business the paper sold to the plaintiffs was- 
not inferior to the Star Bank paper. There- 
fore, the evidence is sufficient to establish. i 
that the two sales were a proper guide for. 
the (Jourt to award damages. If tho defen- 
dants were so minded, they were not prevent- 
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ed from leading evidence to show that there 
were other transactions at less rates. The 
Court has to do its best it can on the evi- 
dence before it, and as the two sales, the 
genuineness of which was not challenged, 
have been satisfactorily established and as 
none is shown to be illegal, on the evidence 
on record, there is no reason to differ from 
the conclusion of the learned Judge that 
the damages should be awarded on the foot- 
ing of these two sales. I therefore agree that 
the appeal should be dismissed with costs. 

Per Curiam. — Appeal dismissed with 
costs. Messrs, N. C. Dalai & Co. with whom 
Rs 1,500 were deposited for security for costs 
under the Prothonotary’s order dated 29th 
September 1945, to hand over the same to the 
respondents’ attorneys without claiming any 

hen thereon towards the costs of the appel. 
lants in this case. 

v.w./d.h Appeal disviissed. 


[Case No, 89.] 
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Divatia and Bavdekar JJ. 
Bhausaheb J amhurao — Applicant 

V. 

Sonabai and others — Opponents. 

^230 Of 1944, Decided on 17th 

B-Ppeiil to his Majesty in 
C/Ouncil in F. A. No. 66 of 1941. ^ ^ 

time 12-Reasonable 

can be included in 

SeoM J S- 12-Each case is to 

decided on its own facts. 

Having regard to the fact that some timfl ,*a 

the passing and the 
signing of the decree, if an applicant for leave tn 

appeal to His Majesty in Council waits for a reason 
sonable time m applying for copies, he will not be 

able to include that period within the requU e time 

So that each case is to be decided on it? ^ ^ 

held unreTsonab^ 

^ I- R- 1928 P. C. 103 and (’40) 27 A I R 

1940 Bom. ns. Foil. ^ FP 438 n ?i' 

Limitation Act— ® ^ 

I’Ss! S' 1. and 3. 

38) Rugtomji, Page 208. Note: »Tme requisite.- 
( 0 / Limitation Act (1908) S 5 < 5 iiff,v * 

sXiem“ru*s\'!*" -awVpIe “dr;?‘ 

for leave to appeal to Hie Majesty in CounoU ‘f mm 

Limitation Act.- « 1] 

(.’til ^3. Pt. 7. 

I 38) Rastomji, Page. 106, Pt. 7 . 


110-Substantial 

question of law. 

Where the decision of the High Court is given in 
aocordanoe with a previous Full Bench decision 
which however, is subsequently overruled by the 
Privy Council, that is a substantial question of law. 

C. P. C. — ^ 

(’44) Chitaley, S. 110, N. 17. 

(’41) MulJa, Page 403. 

G. N. Thakor and D D. Belvi-lor Applicant. 

r‘ i'r for Opponents (Nos. 2 & 3.) 

xi. M. Kalagate — for Opponent No. 4, 

Divatia J . —This is an application by the 
appellant in f. a. No. G6 of im for leave to 
appeal to His Majesty in Council against 
the decree dismissing his appeal and con. 
farming the decree of the trial Court. The 
opponents have taken a preliminary objec- 
Uonthafc the application is beyond time, 
iheir contention is that the period of limi 
tatmn for filing the application is ninety days 
under Art. 179. Sch. i. Limitation Act, 190S. to 
which the petitioner is entitled to add the 
period requisite for obtaining copies of the 
judgment and decree under S. 12 , Limitation 
Act. Even so, the application is beyond time. 

ihe material dates are as follows : The judg. 
ment of this Court was given on 12 th July 
1943. The decree was drawn up by the office 
and signed by the advocates on the 19 th. 
After the bill of costs was prepared by the 
Registrar's ofiSce it was shown to the advo 
cates of both parties and signed by them on 

6th September and thereafter on 8th Septem- 
ber the decree itself was signed by the Re. 
gistrar. The petitioner applied for certified 
copies of the judgment and decree on 2nd 
October, i.e., within the period of ninety days 
allowed under Art. 179. The certified copy 
of the decree was ready on 20 th October 
and the certified copy of the judgment was 
ready on 4 th November. Thereafter this 
application was filed on 26th November. The 
Ragistrar’s office, relying upon a recent de. 
cision of this Court in 42 Bom. l.r. 072 ^ 
held that the application was in time, and 
thereafter it was regularly numbered and 
placed for admission before this Court A 
rule was issued and the opponents in answer 
to the rule have taken this preliminary ob- 
jection that the petitioner was not entiflofl 
to the benefit of the period between the 
smg of the decree and the signing of it, and 
that therefore, the application is time-barred 

the date of his application for certified copies 
and the dates when they were ready. On 

192 i.c. 276 • 
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behalf of the petitioner reliance was placed 
on the head-note of the decision in 42 Bom. 
Ii. R. S72^ which is as follows: 

“In presenting an appeal, the appellant is 
entitled to deduct from the period of limitation for 
tiling bis appeal not only the time requisite for ob- 
taining a copy of the decree appealed against but 
also the time taken by the Court in signing the 
decree.” 

We think the head-note is too wide and 
is not in accordance with the actual decision 
in the case. The appeal in that case w’as 
filed very shortly after the application for 
the copy of the decree. It was held that the 
applicant w’as entitled to a reasonable time 
to apply for a copy and that he must have 
known that the decree would not be drawn 
up for a few days and until it was drawn 
up, he could not get a copy of it. It was 
further held that the petitioner was entitled 
to consult his pleader as to whether a copy 
was necessary and whether in any event 
there was likely to be an appeal. It was 
then observed (p. 873): 

“. . . if we exclude the time between the date 
when the decree was pronounced and the date 
when it was signed, which is only fourteen days 
the appeal is within time.” 

This decision does not, in our opinion, lay 
down that in every case a party is entitled, 
as a matter of right, to the beneht of the in- 
terval between the passing of the decree and 
its being signed. All that was stated was 
that the party had applied for a copy within 
a reasonable time and that the period 
which elapsed between the passing of the 
decree and the signing of it was only four, 
teen days, and that also being a reasonable 
period it should be included in it. For the 
expression "the time requisite" reliance was 
placed on the recent decision of the Privy 
Council in 30 Bom. L.R. 843.^ It was held in 
that case that the word "requisite” in s. 12 , 
Limitation Act, means not only merely “re- 
quired" but "properly required”, and that 
it throws upon the pleader or counsel for the 
appellant the necessity of showing that no 
part of the delay beyond the prescribed 
period was duo to his default, but be was 
not responsible for the time taken by the 
ofhoials of the Court in preparing and issu- 
ing the two documents, viz., the copies of the 
decree and jlxdgment. The expression "two 
documents" seems to have been construed 
by this Court in 42 Brno, L.R. 872^ as mean- 
ing not merely the preparation of the certi- 
fied copies of the judgment and the decree 
but also the preparing and signing of the 

2. (’28) 15 A.T.R. 1928 P. C. 103 ; 6 Rang. 303: 
55 I.A. 161 : 109 I.C. 1 : 30 Bom. L.R. 842 
(P. 0,), Jijibhoy N. Surty v. T. S. Cbettyar Firm. 
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copy of the decree itself as also preparing a 
certified copy thereof. It was on that basis 
that it was held that the party would get 
the benefit of the time which was properly 
required for the preparation and issue of the 
copies. In the present case the decree was 
signed by the advocate of the appellant on 
6th September and the application for copies 
was not made before 2nd October. In our 
opinion this interval of time cannot be re- 
garded as a reasonable one, and no explana- 
tion is given for the lapse of that period. 
But the appellant relies on an affidavit 
made by him in this Court to the effect that 
the appellant was advised by his advocate 
that he was entitled as of right to the period 
between the drawing up of the decree and 
the signing of it, and that his application in 
that case would be in time. He says farther 
in his affidavit that after the certified copy 
of the judgment was ready in November 
1943, he saw his advocate and he told him 
that although the Registrar’s office was at 
one time saying that the petition was beyond 
time, he would show to the office thatitwaa 
well within time, and in fact the learned 
advocate seems to have persuaded the Regis- 
trar’s office that it was within time on the 
strength of the decision in 42 Bom. L.B. 872,* 
It seems to us, however, that in holding 
that the application was within time, the 
Registrar’s office merely relied upon the 
head-note in that case and not upon the 
actual decision. The head-note no doubt 
would give the idea that the parties would 
bo entitled, as a matter of right, to the in- 
terval of time between the passing and the 
signing of the decree. That, however, is not 
the case. The Privy Council case in 80 Bom. 
L.R. 872^ has been construed by this Court 
in 42 Bom. L R. 872,* and in our opinion the 
ofi'ect of the law as stated by our Court is 
that having regard to the fact that some 
time is bound to be taken up between the 
passing and the signing of the decree, if the 
applicant waits for a reasonable time in ap- 
plying for copies, he would be entitled to in- 
clude that time in the period requisite under 
S. 12, Limitation Act. If, however, he waits 
for an unreasonable time in applying for 
copies, he will not be able to include that 
period within the requisite time. So that 
each case is to be decided on its own facts. 
In the present cose, as I said, the period 
between the passing of the decree and the 
application for the certified copies is, in our 
opinion, unreasonable, and therefore the 
petitioner would not be entitled to the bene I 
fit of that period as a matter of right. 


19^6 


However, treating the application as be- 
yond time, we think that in this case there 
IS sufficient ground for excusing delay. It 
seems that the delay in applying for the 
copies has been caused by the advice, erro- 
neous though it was, received by the appli. 
cant from his advocate in this Court. The 
learned advocate thought that the head-note 
m 42 Bom. L.E. 872' Sufficiently represented 
the actual decision in the case, and relying 
upon the headnote, he thought that he was 
as a matter of right, entitled to that period.’ 
It has been laid down by the Privy Council 
in 43 Bom. 376' that mistaken advice of 
the law by a pleader may be a sufficient 
cause for excusing delay, and to the same 
enect is another decision in a. i. r 1937 
, 9 : where it is held that : 

^ practitioner 

rise to particular case give 

rise to _ sufficient cause within the meaning of 

cenerfl ‘^ere is certainly no 

fnfft ^ parties from there- 

suits of wrong advice.*^ 

We think that on the facts of this ease the 
learned advocate on behalf of the appeUant 
believed m good faith that on the head-note 

to was entitled 

to the period between the passing and the 

signing of the decree, and we, therefore 

excuse the delay in making this application! 

un the merits it is conceded on behalf of 

fhf *^be amount or value of 

the subject-matter of the suit in the Court 

and 10,000 and upwards 

„i,i . an appeal is 

sought to His Majesty in Council also involves 

a claim or question respecting property of 

Xa.”A".“k” ’‘'™ ^ "P* 

of the trial Court and this Court in anneal 
there must be a substantial question of kw’ 

quition°ona°w Wi.-*^®'^® “ ^bstantial 

this Court IS given in accordance with the nro 

608. That decision, however, has been recent- 

O^onlnu™-^®'^ Lordships of the Privy 

Council in 46 Bom, B. b. i.« and that i.s a 

^46* I® a“ ffi V ?o 135 1 13 Bom. 376 : 

Oolleotor of Belgaum ®““‘l®rabai v. 

'‘67*2®: le^T 'C •7®6-9K)- ^ ■' I' «' 

Eajeshwar • C.), Rajendra Bahadur v. 

5, (’37) 24 A.LR, 1937 Bom, 279 • I L R nQQ' 7 \ 
Bom. 508 : 170 I. C 393 tw r ■»' t> i 

ram v. Lahoo SambLi!® ‘ 

6 . {’43) 30 A.I.R. 1943 P.C. 196 • I L R fiQAA\ 

Bom. 116 :I.L.R. (1944) Ear PC 28-^70^ 

232 :210 I.C. 369: 46 Bom. L. r! i. 
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substantial question of law. 

Accordingly, we give to the petitioner the 

certificate as prayed for in terms of para. 8 (a) 

of the petition. AVe make the rule absolute. 

In view of the fact that we have excused 

the delay, we direct that the petitioner should 

pay to the opponents the costs of this apnli 
cation. ^ 

V.r./d.H. Buie made absolute. 

[Case No. 90.] 
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Lokur and Gajendragadkar JJ. 

Govind Dhojido — Appellant 

V. 

Godubai Dhondo and othevs 

’■ decision of Joint Civil Judge 

of 1938 Belgaum, in Civil Suit No. 244 

(a) Hindu law-Adoption-Widow of regene 
rate class unchaste - Still she can adopt - 
Widow must perform physical act of taking 
and delegate performance of religious cere^ 

^presV° “ Delegation need not bo 

ti, regenerate classes 

though unchaste or otherwise impure, can make a 

valid adoption, provided she performs the physical 

act of taking the boy in adoption and delegates 

the performance of necessary religious ceremonies 

to some one, and those ceremonies are duly per- 

formed by him. Such delegation need not be ex. 

press: (46) 33 A, I, R. 1946 Bom. 123* f’211 8 

t’ 5* Bom. 301; 22 Bom. 590 and (’42) 29 
A. I. R. 1942 Bom, 12; Rel, on. [P 440 n 11 
Hindu Law 

S’4S 545, S. 490. 

( 38) Mayne, Page 207, Pt. (a). 

.1°^ — Adoption — Nature of — 

Adoption IS religious act— But giving and tak- 

ing are secular and can be performed by Sh 7 u 

dras — Adoption among Shudras need not 

be m presence of Agni — Among regenerate 

of is required if change 
of Qotra is involved. “ 

The adoption among the Hindus is essentially a 
religious act aithongh it may involve secular bene- 
fats aiso an^ its mam purpose is to secure spiritua* 
benefit to the adoptive parents. Yet the giving and 
the taking which are essential for the completion of 
an adoption are held to be secular acts and can bp 
performed even by the Shudras, As they have no 
Qotras, the adoption among the Shudras need not 
be performed m the presence of Agni and there 
fore, no datia homa is necessary. Similarlv pvpn 
among the three regenerate classes, when the adon 
ter and the boy to be adopted are of tho aa ^ 
Qotra, the adoption does not involve a chLt.“1 
gotra and the presence of is Lf 
But where an adoption results in a nv, 

Hindu Law ^ 

(’88) Mayne, Page 252,Pt3.(e)(j),Page 253,Pt.(l). 
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(c) Hindu law — Adoption — Datta homa — 
Rites necessary for homa indicated — Unchaste 
widow is incompetent to perform rites — 
Widow should delegate performance of rites — 
Bona fide observance of ceremonial is what is 
necessary — Defects in ceremony — Doctrine 
of factum vcilei should be invoked — Adoption 
by unchaste widow — Performance of homa de- 
legated to U—R retiring after 'punyahavachana 

Thereafter widow performing ceremony as 

yajaman — Widow performing Ganapati. wor- 
ship and uttering words of renunciation — De- 
fects in ceremony and part taken by widow 
therein held did not affect validity of adoption. 

Whenever the presence of any Hindu deity is 
desired, he is to be invoked, worshipped, offered 
food and then sent away. In the case of Agni 
these rites tORether are called homa. An unchaste 
widow is regarded as patita (degraded or impure) 
and undoubtedly she is incompetent to invoke, 
worship, feed or send away a deity. Therefore, 
some one deputed by her should perform these 
acts for her, and when ho has secured the pre- 
sence of Agni, she should perform the physical act 
of taking the boy in adoption in the presence of 
that Agni. She cannot delegate the act to any 
body else : 10 Bom. H. C. B. 241, \Rcl. on. 

[P 442 C2] 

But the Court should not attach undue impor- 
tance to an error in the details of the rituals in 
the course of such an elaborate ceremony as datta 
Jioma. It is necessary to exact nothing more than 
a ionn fide observance of the ceremonial in 
compliance with the prescribed procedure, and to 
avoid complicating tbe law of adoption with the 
subtleties of ceremonial law. It is to cure such 
flaws duo to accident or ignorance that the doc- 
trine of factum vatet is to be invoked : (T5) 2 
A. I. R. 1915 P. C. 7 and 11 Mad. 5 (F.B.), Foil. 

[P 444 C 2; P 445 C 1] 

A widow who was unchaste look a boy in adop- 
tion. She delogoted the performance of hotna to 
one R who liowevor retired after punyahavachana 
and (he widow herself acted as the yajaman 
throughout the subsequent ceremony. She per- 
formed the worship of Ganapati and when obla- 
tions were thrown into the fire by the priest who 
was appointed by her to perform the whole cere- 
mony, she uttered the words of tyaga or renuncia- 
tion, i. 0 ., she told Agni that the oblations were 
for him and were not hers : 

Held that the porformanco of the Ganapati 
worship being a non-essential part of the ceremony 
and uttering the words of tyaga by the widow 
being superfluous, since the priest himself must 
have repeated those words and asked the widow to 
utter them, these defects in homa ceremony were 
not fatal to the validity of the adoption and that 
the part taken by tbo widow was not such as 
would affect the validity of adoption. [P 445 C 1] 

Hindu Law. 

(•40) Mulla, Pago 645, S. 490. 

(’88) Mayno, Pago 254, Para, 186, 

(d) Hindu law — Adoption — Partition be- 
tween surviving coparceners— Still widow of 
predeceased coparcener can adopt — Adopted 
son can claim share by repartition. 

Though a partition between the surviving co- 
parceners puts an end to the coparcenary, it can- 
not defeat tho right of the widow of a predeceased 
ooparooner to adopt a son to him, and if tho adop- 
tion be otherwise valid, tho adopted son is entitl^ 
to claim a repartition of tho family property and 
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claim his share in it: (’43) 30 A. I. R, 1943 P. C. 

196 and (’45) 32 A. I. R. 1945 Bom. 229 (F.B.)*, 
Foil. [P 446 C 1] 

Hindu Law — 

(’40) Mulla, Page 533, S. 471. 

(’38) Mayne, Page 237, Para. 169. 

(e) Hindu law — Joint family property — . Pre- 
sumption— Property purchased by member of 
joint family — Presumption as to properly 
being joint arises only if there is adequate 
nucleus — Nucleus insuificient — Onus shifts 
from party alleging seli-acquisltion. 

The mere existence of a nucleus of joint family 
property is not sufficient to raise a presumption that 
property purchased by a member of a joint family 
is joint family property; only tbe existence of an 
adequate nucleus will give rise to that presumption. 

It is, therefore, not enough to prove merely that 
there was some ancestral property to serve as a 
nucleus, but it must further be shown that the 
nucleus was such that the property in dispute could 
have been acquired with its aid. The existence of 
^ an insigniticaDt nucleus is not enough to render 
subsequently acquired property a joint family pro- 
perty. It must be shown that tbe nucleus was such 
as could have reasonably formed the basis of the 
acquisition of tbe property. Hence tbe onus which 
lies on the party alleging self- acquisition shifts os 
soon as it is shown that the alleged nucleus was 
not sufficient to have reasonably formed the basis 
of the acquisition of the property in dispute : (’37) 
24 A.I.R. 1937 Bom. 446 and (’38) 25 A.I.R. 1938 
Mad. 841, Eel. on. [P 445 C 2; P 446 C 1] 

Hindu Law— 

(’40) Mulla. Page 256. Pt. (j) 

(’38) Mayne, Page 374, Pt. (o) 

(i) Hindu law . Joint family property . 
Blending — Presumption is against blending — 
Property acquired by member of joint family 
properly without Income from joint family — - 
Onus lies on party alleging blending with 
joint property. 

The presumption is against blending of self- 
acquired property with ancestral family property 
and when once it is shown that a particular pro- 
perty was acquired by a member of a joint Hindn 
family without the income from the joint family 
and, therefore, was bis self acquisition, the onus 
lies upon tbe person who pleads that though it 
was separate property, it tost its separate character 
by reason of being blended with tbe other joint 
family properties. [P 446 0 1] 

Hindu Law. 

(’40) Mulla, Page 246. S. 227. 

(’88) Mayne, Page 361, Para 263. 

Q. R. Madbhavi and B.D.Befw— for Appellant. 
K. R. Bengeri and P. V* Vomo and A, O* 
Desai, ayid P. S. Malvanhar — for Respon- 
dents 1 and 2 to 9 respectively. 

Stone C. J* — We ieel unable to proceed 
with this matter, as there are certain mat- 
ters of fact which are not before us, and so 
we propose to send the case back to the 
Joint First Class Subordinate Judge of 
Belgaum for him to take further evidence 
on the following issues : 

(1) ’Whether it is necessary for the due periw- 
raance of the daffa homa ceremony that the 
widow could take part in it ? 

(2) This Court having decided as a matter 
law, that if it Is necessary for the widow to taw 
part in the Jaffa homa ceremony, she can, though 
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unchaste, delegate her duties : whether that de- 
legation can be made to the officiating priest or 
must be made to somebody else ? 

(3) Whether on the facts of the present case 

delegation took place to the officiating priest or 

whether the widow herself took part in the reli- 
gious ceremony? 

(4) Whether the datta homa ceremony is necea- 
sary when the giver and taker belong to Bharad- 
waj and Shrivatsa gotras respectively ? 

All parties to the appeal are to be at 
liberty to adduce any further evidence on 
these issues which they may see fit. Neither 
party dissenting, we direct that the findings 
be returned within three months after the 
record is received by the lower Court. The 
appeal will be adjourned sine die. 

[On receipt of the findings on the above 
issues the appeal was further heard by 
Liokur and Gajendragadkar JJ.] 

~ appeal arises out of a 
suit filed by the minor plaintiff through his 

natural father Mr. Jamakhandi. pleader, as 

his next friend for a declaration that he is 

the legally adopted son of Dhondo Govind 

Kulkarni, the deceased husband of defen. 

possession of 

ground that it was the joint family pro- 

to'g^a^d and defendants 2 

to 9 and that Dhondo had died in union 

with them. The plaintiff alleged that Dhondo 

halving died without issue in mo his 

28 th necessary ceremonies on 

tiff^* supported the plaL. 

both the fact of his adoption by her and its 

asVeLdan ‘ 

rsbanSl 1 ,!^® V.®* unchastity after her 
nushand s death, she was not comnetent fn 

make any adoption and that thp 

adoption was, therefore invalid ^Th^i V 
ted that Dhondo had ibI.? ^ ^ 

them, but claimed that some oTZ To^ 
perties in suit were their self-acquisition The 
■trial Court held that they had Med to 

properties in suit was 

iad proved"The1Z 

defendanfi Si ft T • “a 

appealed against the decree 11 ^^ ^”! 
thought It necessary to have fin’diJgg on cef 

performanZ oi 

n d°b fi^dinS hTve‘^no^S beeZf 
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have put in objections to them. But before 
dealing with them, it is necessary to con. 
sider whether the alleged unehastity of de. 
lendant 1 has been established. 

Defendant i was married to Dhondo in 
1910, when she was only about 12 years of 
age and he died of plague within seven or 
eight months thereafter before she had at- 
tained puberty. She then lived with her 
father at Shettihalli and did not go to her 
husband’s village Kudnur. Her father hav- 
ing filed a suit for her maintenance, her 
husbands cousin Keshav, defendant 2’3 
father, passed a deed of maintenance agree- 

^®‘’ ®®' March 

1917. The amount was received by her 

father every year till his death in septem- 

her 1923 and thereafter her brother used to 

receive it every year till the year 1926 Accord. 

ing to the contending defendants, defendant 

1 became pregnant a few months before her 

father s death and went to Belgaum where 

gave birth to a male child in the Civil 
Hospital on I6th June 1923. Thereafter she 
stayed on in Belgaum leading a life of 
shame, and again gave birth to a male child 
in the same hospital on l6th September 1928 . 
As defendant 2 came to know this he 
stopped paying maintenance to her. Defen- 

with Mr. 

Jamakhandi, whose son she is now claim- 
ing to have taken in adoption. [After dis 
cussing evidence about defendant I’s un' 
chasti^, the judgment went on.] This 
IS sufficient to hold that defendant I’g 
unehastity after her husband’s death is 
Mtabhshed. It is not necessary to deter, 
mine whether defendant i was leading an 
immoral Iffe on or about the date of the 

t®*-' husband’s 

death made her paifta (degraded) and it is 

ffixnt r ® vrayaschitta. 

(expiation) thereafter. She must, therefore. 

remained a paffto woman 
till the date of adoption. It is not now dis 
puted that defendant i did go through the 
formalities of adopting the plaintiff. Mr 
Jamakhandi says that he gave the plaintiff 
in adoption to defendant 1 in the presence 
of numerous witnesses, including several 
leading pleaders of Belgaum, and that daS, 
homaym duly performed. The factum of 
adoption IS not now challenged but Tt t 
contended that she was incompetent to 
make an adoption by reason of her unohas 
tity and that the datta homa was noTpro 

adontM^r^®'^' ‘he validity of an 

incT fA unchaste widow the follow 

mg four issues were sent down for findingJi 
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(1) Whether it is necessary tor the due per- 
formance of the datta hoina ceremony that the 
•widow should take part in it ? 

(2) This Court having decided as a matter of 
law, that if it is necessary for the widow to take 
part in the daita homa ceremony, she can, though 
unchaste, delegate her duties, whether that delega- 
tion can be made to the officiating priest or must 
be made to some one else ? 

(i5) Whether on the facts in the present cose 
the delegation took place to the officiating priest, 
or whether the widow herself took part in the 
religious ceremony ? and 

(4) Whether datta lioma ceremony is necessary 
when the giver and taker belong to Bharadxoaj 
and Slirivatsa gotras respectively ? 

On these issues, the lower Covirt has re- 
turned the following findings : 

(1) Yes. (2) The delegation can be made 
to the officiating priest. (3) There was dele, 
gation to the officiating priest of most of 
the duties, and the widow also herself took 
part in the religious ceremony. (4) Yes, 

After the remand we have had to consider 
the validity of an adoption by an unchaste 
widow of one of the three regenerate classes. 
In 47 Pom. L. K. 975 ' and following the 
rulings in 45 Horn 459,“ 22 Bom. 590^ and 43 
Bom L. B. 920^ wo have held that a widow 
of one of the three regenerate classes, though 
unchaste or otherwise impure, can make a 
valid adoption, provided she performs the 
physical act of taking the boy in adoption 
and delegates the performance of necessary 
religious ceremonies to some one, and those 
ceremonies arc duly i)erformcd by him. We 
have also observed that such delegation need 
not bo express. The plaintiff has led evidence 
to show that these requirememts were com- 
plied with by defendant 1 when he was taken 
in adoption by her, and for a proper appre- 
ciation of that evidence it is necessary to go 
a bit deeply into the rationale of the datta 
hovia and the rituals involved in it. Among 
the threo regenerate classes certain important 
ceremonies like upanayana (investiture 
with sacred thread), marriage and adoption, 
which effect a change in the status, are to 
be accompanied by a homa, that is to say, 
they must bo done in the presence of agni 
(God of fire) who is one of the most promi- 
nent deities of the Rigveda and is described 
as follows : 

“PIo is one of the most proiniuent deities of the 
Bigvedn. He is nn immortal, has taken up his 

1. (’40) 33 A. I. llTTotO Born. 123 : 17 Bom.L.K, 
975, Pratab Bawaji v. Bai Suraj. 

2. (’21) 8 A. I. It. 1921''Bom. 301 : 45 Bom. 459 : 
59 I. C. 800, Basvnnt Mushappa v. Mallnpa 
Kallapa. 

3. (’98) 22 Bom. 590, Laxmibni v. Itamcliandra. 

4. (’4*2) 29 A. I. R. 1942 Bom. 12: 198 I. C. 488: 
43 Bom. L. R. 920, Ramu Bala v. Jana Dala. 
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abode among mortals as their guest ; he is the 
domestio priest, the successful accomplisher and 
protector of all ceremonies ; he is also the religious 
leader and preceptor of the gods, a swift mes- 
senger employed to announce to the immortals the 
hymns and to convey to them the oblations of 
their worshippers, and to bring them down from 
the sky to the place of sacrihee.” {Ayte's Dic- 
tionary.)" 

The adoption among the Hindus is essen. 
tially a religious act although it may involve 
secular benefits also and its main purpose is 
to secure spiritual benefit to the adoptive 
parents. Yet the giving (^) and the tak- 
ing which are essential for the 

completion of an adoption are held to bo 
secular acts and can be performed even by 
Shudras. As they have no gotras, the adop. 
tion among the Shudras need not be per. 
formed in the presence of agni and .therefore, 
no datta homa is necessary. Similarly ,evenj 
among the three regenerate classes, when 
the adopter and the boy to be adopted are 
of the same goira, the adoption does not 
involve a change of gotra and the presence 
of agni is not required [42 I. A. 135^]. But 
where an adoption results in a change of 
gotra, such change must bo made in the 
presence of agni. Whenever the pre. 
sence of any Hindu deity is desired, he is to 
be invoked worshipped ('^^^f). 

offered food (^q^) and then sent away 
(R^l^). In the case of agni these rites 
together are called homa and the ceremony 
to witness which he has been invited should 
be performed before his departure (f^R^^T). 
The details of these rites are to be found in 
various religious books like 

and they are correctly described in the 
evidence of the plaintiff’s expert witness 
Dattambbat recorded after the remand. 
An unchaste widow is regarded as patita 
(degraded or impure) and undoubtedly she 
is incompetent to invoke, worship, feed or 
send away a deity. It has, therefore, been 
held that some one deputed by her should 
perform these acts for her, and when he has 
secured the presence of agni, she should 
perform the physical act of taking the boy 
in adoption in the presence of that agni. 
In Kamlakarbbatta says (third, 

edition, p. 1S3): — 

I (The ceremony of adoption can 
be accomplished only with the accompani- 
ment of hojna, and although women are 
incompetent to perform homa, like other 

5. (’15) 2 A. I. R. 1915 1*. C. 7: 39 Bom. 441 : 42 
I. A. 135 : 29 I. 0. 639 (P. C.), Bal Gangadhar 
Tilak V. Shrinivns Pandit. 


Govind Dhondo V. Godubai Dhondo (Lokur J.) 


19^6 

religious vows, they should get homa per. 
termed through a priest). This is a general 
remark relating to all women. He adds : 

^ %{^ 

(bo also in the case of Shudras, as Smriti 

has laid down that women and Shudras 
are alike as regards religious ceremonies), 
in the same way it is necessary even for an 
unchaste woman to perform the requisite 
homa ceremony through a priest. To ascer- 
tain whether this was done we have to con 
sider the different stages of the ceremony 
described m the evidence of Dattambhat 

have to be gone through 
whether the adopter is a man or a woman. 

Mr. Desai for the respondents has taken us 
through the description of all these stages of 

foTlowsT "P 

( 1 ) Sankalpa — Taking a vow to per- 
lOrm the particular ceremony, 

puja — Ganapati who is 
said to be the remover of obstacles is wor- 
shipped at the commencement of every im 
portant religious undertaking. 

Puny ahavachan — Pronouncing the 
day to be auspicious ^ 

These three rites are preliminaries or 
angas as Dattambhat calls them, and do 

Thin Pai'fc of the homa. 

or the worshipper has to appoint a priest 
well versed in rituals to officiate aaacLrya 
to guide or direct him in performing the 

homa. This is called — ® 

Dattambhat says that a yajamana is in- 
dispensable for every ceremony, but an 
acharya can be dispensed with if yajamana 
himself IS conversant with the proeXe 
and mantias. But usually even such a 
yajamana does appoint an acharya for 
performing the homa for him. 

( 5 ) Acharya and Vishnu are then wor. 
shipped and a sankalpa is made for feed* 
mg Brahmins and relations. 

main Sankalpa — Here begins the 

mam Iwma ceremony with a view to per- 
form the datta homa. 

( 7 ) Sthaiidila Sthapana — Preparing a 
piece of square ground for an altar. ^ 

(8) Agm Sthapana or kindling 
fire on the altar and invoking Agni. ^ 

sacred fire^^^^^^^ " Depositing fuel on the 

1 • yotpavana — This consists in sprink- 

ling ghee on the sacrificial fire with two 
blades of kusha grass. 
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(li) Havana — Oblations, some of rice 
and some of ghee are to be thrown into the 
sacrificial fire and every time the yajamana 

says ^ ^ (This is for and 
not mine) 

In the case of all other deities food or 
naivedya is merely to be presented and 
thereafter eaten by the worshipper and his 
relatives. But in the ease of acjni he consu- 
mes the oblations and reduces them to ashes 
leaving nothing to the yajamana. Hence 
the yajamana has to utter these words of 
tyaga or renouncement. 

(12) r/tf 5 is followed by vihhuti gr ahana . 

putting out the fire and taking the ashes, 
1,“ -conferring the merit 

ot the Aowa onthe )/a;a 7 «awa and fi^TirqvT 

of gX"^” ‘’ssigning everything in favour 

*1, actual adoption which consists in 
the physical acts of (giving) and grcTST? 
(taking; IS performed in the presence of aani 
usually between ajyotpavana and havana. 
At that time, after worshipping Ganapati, 
he giver places the boy on the lap of the 

Eeceive my son” and the 
taker then says I accept him" 

All these rites were gone through when 
defendant i took the plaintiff in adoption, 
■out being an unchaste widow she was incom- 
petent to take part in any of the religions 
acts. Sne did delegate the performance of 
punyahavachana to one Rangappa. But 
it appears that this Rangappa, her deputy, 
retired after punyahavachana, and then 
defendant 1 herself acted as the yajamana 
throughout the subsequent ceremony. Mr 
Jamakhandi. the plaintiffs next friend, who 
IS himself a pleader, never alleged in the 
plaint, or at any time before the remand 
that defendant i had delegated the perform, 
ance of religious ceremonies to anyone. After 
remand he alleged that she had delegated 
them to Shnpadbhatji by appointing him 
B.a achartja. He means to suggest that 
acharya varana itself amounts to such a 
delegation. That is not wholly incorrect 
since acharya varana is the selection of a 
priest to guide the yajamana in the perfor 
mance of the homa. Mr. Desai contends' 
that acharya varana does not amount to 
delegation of the religious duties to be per 
formed by the yajamana himself and that 

! mantras 

performed by the yajamana. 
Shripadbhat says that when oblations were 
thrown into the fire by him it was defendant i 

herself who uttered the words“3?jfq- ifffnl” 

eleven times and that she herself acted as the 
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yajamana throughout the homa ceremony. 
The reason is obvious as Dattaiubhat says 
that the adopter has to act as yajamana 
although he (yajamana) may have appoint- 
ed an acharya, Shripadbhat did not know 
that defendant 1 was a putita woman and 
had no reason to think of asking her to 
depute some one else to perform the duties 
of the yajamana He says : 

“At the time of the datta homa ceremony I 
did not know that defendant 1 was unchaste. I 
admit that a Brahmin unchaste widow is unfit for 
association (vyavahara'bahya). Had I known 
that defendant 1 was unchaste, I would not have 
got Ijer to perform the various acts and to repeat 
the various mantras and words which she did 
during the ceremony. ... A Brahmin who permits 
a religious rite to be performed by an unchaste 
svidow himself becomes blameworthy.” 

According to Dattambhat a yajamana 
can delegate his duties to acharya, hut he 
cannot substitute another yajamana in his 
stead. This may he true in the case of a 
yajamana who is not patita. He admits 
that one who is patita ia ayajya (by whom 
a priest cannot got any religious act done). 
Hence such a patita cannot act as a yaja- 
mana and, therefore, if koma is to be per- 
formed, some one has to be deputed to act 
as a yajamana. In 22 Bom. 590,^ a relative 
of the adopter had been so deputed. This 
delegation should be made from beginning 
of the religious rites, and in fact Rangappa 
had been deputed by defendant lat the time 
of punyahavadiana. Thereafter he himself 
should have acted as the yajamana and 
defendant 1 should have been allowed only 
to perform the secular overt act of accept- 
ing the plaintitY in adoption in the presence 
of the sacriticial fire when ho was oflored by 
his father. Mr. Desai contends that she 
could not oven do that act as she had to 
utter the word “sr(%3j|riUTl'’ (I accept). Rut 
that word is not a ritual ; it is only the 
Sanskrit equivalent of “I accept” She 
might as well have said that in her own 
language giving her assent to take the boy 
in adoption. This is only a physical act and 
in spite of her impurity she herself must do 
it and cannot delegate it to anybody else. 
As held in 10 Bom. ii. o. R. 24i® : 

“Hindu law does not allow any ono but the 
widow to act vicariously for the man to whom 
the son is to bo affiliated ; tbo widow is a de- 
legate either with express or implicil authority, 
and cannot extend that authority toanothor person 
60 as to enable him to adopt a son to her husband.” 

Hence defendant i herself was bound 
to receive the plaintiff in adoption and her 
unebastity would not come in the way of 

6. ("73) 10 Bom. H. C. R. 241, Bhagvandas 
Tejmal v. Rajmal, 


taking him on her lap when offered by his 
father in token of accepting him as her son. 
After her husband's death she alone could 
perform that act, but as their gotras were 
different, she had to i>erform it in the presence 
of agni, and we have to consider whether 
the adoption must be held invalid by reason 
of the part taken by her in the performance 
of the homa. 

As regards Ganapati-pnja Dattambhat 
says that a woman can perform it, but he 
does not say whether an unchaste woman 
can do so. It may be conceded that she 
cannot, as she is a patita woman But it is 
only an anga or non-essential part of the 
ceremony and its omission does not vitiate 
the homa or the adoption. As soon as the 
acharya was selected, the performance of the 
homa was undertaken by him. The sankalpa 
(vow) taken by the acharya after he is 
selected is as follows : 

with Moghe's translation, sixth edn., 
p. IGO. and also Chapter 113 

p. 1G7) (With the assent of the yajamana 
I will perform the homa prescribed as part 
of the ceremony of the adoption of a son). 

This shows that ihQacharya is responsible 
for the due performance of the homa, from 
inviting agni until sending him 

away (f^H^d). Shripadbhat did all these acts 
with appropriate rituals. The only flaw 
pointed out is that when he offered the 
oblations to the sacrifleial fire defendant 1 
uttered the words : d dd*’ that is 

to say, she told agni that the oblations wore 
for him, and were not hers. She need not 
have said this, as the oblations were actually 
offered by the acharya and as he was res- 
ponsible for the homa he must have uttered 
those words himself. Her uttering of those 
words was ineffective and, therefore, ^uper- 
fluous. Such a superfluity could not vitiate 
the offering of the oblations (cdd). More- 
over, if at all it was a flaw, it was subse- 
quent to the giving (TTd) ftnd the taking 
which were completed duly in the 
presence of agni immediately after ajyot- 
pavana and any subsequent irregularity in 
the ceremony would not invalidate the adop- 
tion. Moreover, we should not attach undue 
importance to an error in the details of the 
rituals in the course of such an elaborate 
ceremony. As observed by Lord Shaw in 

42 I. A. 135® (p. 149) : 

*' . . . If ono has recourse to the ancient writings 
when Brahminical influence was most predominant 
ono finds the ceremonial part of adoption the sub- 
ject of highly elaborate detail ; and it is beyond all 
question that in the course of ages many of these 
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details have disappeared as essentials within the 
legal sphere.” 

Wg entirely agree with the remark made by 
a Full Bench of the Madras High Court in 
11 Mad. 5^ that it is necessary to exact noth- 
ing more than a hona fide observance of 
the ceremonial in compliance with the pre- 
, scribed procedure, and to avoid complicating 
the law of adoption with the subtleties of 
ceremonial law. It is to cure such flaws due 
to accident or ignorance that the doctrine 
pi factum valet is to be invoked. Our at- 
tention 13 called to a remark appearing on 
p. 256 of Mayne's Hindu Law, Edn. lo, 1938 
that where the performance of datta homa 
13 essential, its omission cannot be cured by 
the application of factum valet. But in the 

A performed. 

Although the acharya himself had under- 
taken to perform the whole of the ceremony 
he allowed defendant i to perform the 
Ganapatz.pu^a and utter the words of tyaga, 
Ihe former was non-essential and the latter 
was superfluous since the acharya himself 
must have uttered the words of tyaga and 
asked defendant l to repeat them. We do 
not think that these defects in the homa 
ceremony are fatal to the validity of the 
adoption. We thus agree with the findings 
of the lower Court on the four issues sent 
down, and add to the finding on issue 3 that the 

would affect the validity of the adoption. We. 
therefore hold that the plaintiff's adoption 
by defendant i is proved and valid. 

Dhondo was a 

tff IS entitled to that share. Defendants 2 

Sat statement 

that as there was a partition amongst them 

after the death of Dhondo, the family co 

FenZri's ' ^ -”<3 thit Z 

fendant i s right to adopt was thereby lost 
This contention IS no longer tenable in view 
of the rulings of the Privy Council in 46 

ttiat I teen held 

vincr rn ^ P^-rtition between the survi- 
vmg copa,rceners puts an end to the copar 
cenary. it cannot defeat the right of tl^ 
widow of a predeceased coparcener to adont 

saL. ^ ® ® t Govindayyar v. Dora- 

8 - ( 43 ) 30 A.LR 1943 P.C.19e • TL R noA^ixT, 

116 : I.L.R. 1944 Ear. P C 28 . 70 t 
210 I.C. 369 : 46 Bom. L R Hp C l A n * . 
kappa V. Shankar Ramchandra. ' ' ' 

oKo^' Bom. 229 : I.L R 1945 

Tf f * }■ 279 : 47 Bom. L R. ?2? 

(F.B,), Ramchandra Balaji v. Shankar. 


Wise valid, the adopted son is entitled to 
claim a repartition of the family property 
and claim his share in it. 

It is admitted that Annaji and Govind 
were undivided and that after Annaji’s death 
his sons also continued to be coparceners of 
Govind and Dhondo. But it is urged that 
they were doing business separately and had 
acquired properties out of their savings 
independently of each other, so that what- 
ever was so acquired by Annaji or any of 
his sons was their self.acquisition in which 
the plaintiff has no right to claim a share. 
A large number of documents have been 
produced on both sides to show how various 
properties were acquired and were dealt with 
by them. At this stage it may be pointed 
out that the only ancestral property which 
could yield any income was the two Kul. 
karni watan lands. The plaintiff’s guardian 
says that at present the income from those 
lands may be about Rs. 200 or es 250- while 
defendant 5 says that it may be ’about 
RS. 100 or RS. 125. There is no evidence to 
show what the income was when Annaji be- 
gan to acquire the properties in suit. It 
may be assumed that the income may have 
been about Rs. 100 or Es. 150 a year, even on the 
basis of the estimate of the present income 
given by the plaintiff’s guardian. It is con- 
tended that as there was this nucleus of joint 
family property, all the acquisitions made 
by Annaji must be deemed to be joint 
family property and that the burden of 
proof that any of those properties were 
treated as Annaji’s self.acquisition lies upon 
the contending defendants. This position was 

realized by the lower Court and the issue on 
this point was so framed as to throw the border 
of proof on the defendants. But the legal posi- 
tion IS not that the mere existence of a nuc. 
leus is suflScient to raise a presumption that 
property purchased by a member of a joint 
family is joint family property, but that 
only the existence of an adequate nucleus 
will give rise to that presumption. This has 
been the subject of several decisions oi 
different High Courts. But it is not necessarv 
to deal at length with the case-law on this 
point since its result has been correctlv 
stated by this Court in I.L.R. (1937) Bom. 708^ 
in toe following terms (p. 708 ) • 

24 A.I.R. 1937 Bom. 446 : I.L R (iQ^n 

TT- ; Babubhai birdha 

Jal V. Ujamlal Hargovandas. 
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sumption must be family property from which the 
purchase money for the property in dispute might 
have been derived wholly, or at any rate in con- 
siderable part. The mere possession of joint 
family property at the date of the purchase of the 
property in dispute is not enough to raise the pre- 
sumption that the property is joint family pro- 
perty.” 

The same view was expressed in I.L.R.(1938) 
Mad.G96.^^ It is, therefore, not enough to prove 
merely that there was some ancestral pro- 
perty to serve as a nucleus, but it must further 
be shown that the nucleus was such that the 
.property in dispute could have been acquired 
with its aid. The existence of an insignificant 
.nucleus is not enough to render subsequently 
acquired property a joint family property.lt 
imust be shown that the nucleus was such as 
could have reasonably formed the basis of the 
jacquisition of the property. Hence the onus 
which lies on the party alleging self-acquisi- 
tion shifts as soon as it is shown that the 
alleged nucleus was not sufficient to have rea- 
sonably formed the basis of the acquisition of 
the property in dispute. It is not alleged in 
this case that although Annaji acquired the 
property out of his own earnings he treated 
,it as joint family property and blended it 
with the ancestral family property. The pre- 
sumption is against blending and when once 
it is shown that a particular property was ac- 
iquircd by a member of a joint Hindu family 
without the income from the joint family 
and therefore was his self-acquisition, the 
onus lies upon the person who pleads that 
though it was separate property, it lost its 
•separate character by reason of being blen- 
ded with the other joint family properties. 
No such allegation has been made on behalf 
of the plaintitT, and Mr. Madbhavi frankly 
stated to us that his contention woe that the 
property in suit was never Annaji’s self.ac. 
quired property and not that it had subse. 
quently become joint family property by 
reason of its being blended with other joint 
family property. We need not. therefore, con- 
Rider whether Annaji and bis sons allowed 
the property in suit which they claim as 
self-acquired property to lose its separate 
character by allowing it to be treated as 
joint family proi-^rty. tAfter dealing with 
questions of fact arising in the case, the 
judgment concluded.] 

We, therefore, set aside the decree of the 
lower Court and declare that the plaintiff’s 
adoption by defendant i Godubai is proved 
and valid. We further declare that out of 
the immoveab le properties descrihod in the 

iT. (”J8) 25 A.I.R. 1938 Mad. 8-H : l.L.R. (1938) 

Mad. 696 : 179 I,C. 344, Vythiauatha v. Vara- 
claraja. 


plaint, only the first house in para. 1, cl. A, 
and the two Kulkarni watan lands, revi- 
sion survey Nos. 256/5 and 311/7 at Kudnur, 
described in para. 1 , cl. c, are joint family 
property, and that the plaintiff is entitled 
to a half-share in them. We direct that a 
preliminary decree for a partition of the said 
two lands under o. 20. R. 18 (l), and of the 
said house under O. 20, R. is (2), Civil 
P. C., shall be drawn up. The lower Court 
shall give the necessary directions for the 
partition of the house as required by o. 20, 
R. 18 (2), Civil P. C. We further order 
defendants 2 to 9 to pay Rs. 250 to the plain- 
tifl^ as the value of his share in the house- 
hold cattle and pots and pans described in 
para 1, els. E and p of the plaint. The plain- 
tiff shall recover from defendants 2 to 9 
mesne profits of the share awarded to him 
from the date of suit, to be determined 
under o. 20, R. 12, Civil P. C. The rest of the 
plaintiff’s claim is rejected. Parties to bear 
their own costs throughout. 

v.r./d.h. Appeal yartly alloioed. 

[ Case No. 91.] 
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Sen and Rajadhyaksha JJ. 

Narhari Ganpati Borkar — Accused 

V. 

E77iperor. 

Confirmation Case No. 12 and Criminal Appeal 
No. 295 of 1945, Decided on 24tb July 1945. 

(a) Criminal trial — Misdirection — Murder 
trial by jury — Eye-witness not examined — 
Witness’s deposition in committing Court not 
produced — Sessions Judge directing jury to 
consider non-examination of witness as not 
giving rise to adverse inference against pro- 
secution — Charge held was vitiated by mis- 
direction. 

In a trial for murder with the aid of jury one of 
the eye-witnesses was not examined for the first two 
days of Iho hearing when he was present in Court, 
On the third day it was found that he bad madle 
himself scarce. His deposition in the Committing 
Magistrate’s Court was not produced under S. 33, 
Evidence Act. In bU summing-up the Sessions 
Judge told the jury that the fact that the witness 
had not been examined on behalf of the prosecu- 
tion need not give rise to an adverse iufeienoe 
against the prosecution : 

Held, that the Sessions Judge was wrong in tel- 
ling the jury that the fact that the witness had not 
been examined need not give rise to an adverse io- 
forence. Ho ought to have pointed out the possible 
presumptions that might arise against the prosecu- 
tion from the oiroumstanoes in the case relating to 
the non-oxamination of the witness and that he 
should have left it to the jury to act or not to act 
on any of the presumptions as they thought fit and 
that, consequently, the summing-up was vitiated 
by a serious misdirection. (P 450 C 1] 

Cr. P. C. — 

(’41) Chilaley, S. 297, N. 11. 

(’41) Mitra, Page 1018, Para. 915. 
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(b) Criminal P. C. (1898), Ss. 423{2) and 537— 
Erroneous verdict — Verdict must be erroneous 

in appellate Court's opinion— Trial by jury 

Misdirection — Appellate Court can convict 

accused if evidence is sufficient Else new 

trial may be ordered. 

The provisions of S. 537 require the High Court, 
when exercising its powers of appeal under S. 423* 
to be satisfied that the misdirection has in fact 
occasioned a failure of justice. That being so, there 
can be little doubt that the words “such verdict is 
erroneous” occurring in S. 423 (2) mean that such 
verdict is erroneous in the opinion of the appellate 
Court : 26 Mad 1, Rel. on. [P 450 C 2] 

Hence, where in the case of a trial by jury the sum- 
ming up of the Sessions Judge suffers from a mis- 
direction in telling the jury that the fact that an 
important eye-witness had not been examined need 
not give rise to an adverse inference, the High Court 
in appeal has to consider whether the evidence in 
the case is or is not sufficient to sustain the con- 
viction, taking into consideration the fact that an 
important eye-witness has not been examined for 
the prosecution. If the evidence is sufficient to sustain 
the conviction the appeal of the accused has to be 
dismissed ; but if the High Court finds the evi- 
dence more or less inconclusive i. e. such as no 
decisive pronouncement can be made in the absence 
of the eye-witness the proper course would be to 
order retrial: (’33) 20 A.I.R. 1933 Bom. 153 Foil • 
21 Cal 955 and 25 Cal 2^0, Not foil.; Case faw 
considered. [P 451 q 2- p 452 q 11 

Cr. P. C. — 

{’41) Chitaley, S. 423, N. 40, Pt. 12. 

(’41) Mitra, Page 1359, Para 1151. 

(c) Criminal P. C. (1898), Ss. 374 and 375 (2)- 
Reference— Practice— Prisoner sentenced to 
death— Conviction on unanimous verdict of 

® reopened on matters of 

tact and law. 

NVith to the reference under S. 374, the 

practice of the High Court of Bombay is that where 

sentenced to death, even though 

^ unanimous verdict of the 

jury^ the whole case la reopened before the Hiffh 

Court both on matters of fact as well as on matters 
of ■( 15) 2 A. I. R. 1915 Bom. 243 and (’21) 8 
A. I. R. 1921 Sind 84 (F. B.), Rel. on, [P 452 C 11 
Cr. P. C. 

S- 376. N, 1, Pts. 1 and 2. 

( 41) MUra, Page 1235, Para 1059. 

G. N. Joshi — for Accused. 

S. B. Jathar, Assistant Govt. Pleader — 

for the Crown. 

Sen J — This is a reference under s 374 of 
Criminal P. C.. I 898 .by the Sessions Judge 
ot Thana who has convicted the accused 
Narhan Ganpati Borkar under S. 302, Penal 
Code, I860, and sentenced him to death, 
ihe accused has also appealed against the 
■conviction and the sentence. The case 
against him was as follows : 

The accused was originally working as a 
wood-cutter at Kalyan where he contracted 
intimacy with a Maratha woman named 
bhevanti, and they lived together for some 
time at Kalyan. Thereafter they went to Pen 
&nd lived there for some months. At the 
time of the Diwali of 1944, i. e, in October 
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accused went to his native place 
while Shevanti returned to Kalyan on or 
about 16 th October 1944 . There she met one 
Govind Ragho, a former acquaintance of 
hers and one Shankar Chhagan, a driver of 
a ^^ibtary lorry. She went thereafter to live 

11 mistress in a ehawl 

called Khadyachi chawl at Kalyan. Some 

Mme in October the accused came back to 

Pen and not finding his mistress there went 
to Kalyan on 27 th October 1944. He learnt 
from Govind that Shevanti had been living 
as Shankar’s mistress and be accordingly 
went to the room of the accused in Khad- 

yachi Chawl. He asked Shevanti to go with 

iiigbt of 

27th OctoW he slept on the verandah of 
Shankar. The next day he repeated the 
question with similar result. Thereafter the 

was not 

willing to go with him, she should return 
the ornaments which he had given her while 
she had been living with him. Shevanti at 

also; but as he persisted in his demand the 
three ornaments which the accused had 
given her were returned to him on 29 th 
October 1944 . Shankar had stayed in his 
room and had not gone out for work for 
two or three days up to 29 th October. On 
30 th October being assured by Shevanti 
that the accused would not come again to 
give her trouble, he went to his work, leav- 
mg Shevanti in the room. At that time cer- 
tain people had been living in the room of 
Shankar. VIZ one Vithal alias Vithoba. his 
wife Tulsi, their small child and a labourer 
Nana. Nana as well as Tulsi both used to 
work m a military camp near Kalyan On 
30 th October Nana and Shankar had both 
pne out for work while Vithal had stayed 
in the room with Shevanti. At 5 or S-So 
P_ M the accused came there and suggested 
that as he and Shevanti were going to part 
they should go to the adjoining toddy-booth 
and have some drinks. The accused, She. 
vanti and Vithal went to the toddy.booth 
and consumed six bottles of toddy there 
Thereafter Shevanti and the accused left 
the booth followed by Vithal. In the mean^ 
while Tulsi, wife of Vithoba. who had gone 

.hortiy 

Tu„i ih., loiruTth^’rS 7.:r. 

went out together. As they came on tie 
mam road leading to the town, she saw her 
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husband Vithoba coming and therefore 
asked Nana to shout to Vithoba to come 
and get the key from her. Nana accord- 
ingly called out to Vithoba and as Vithoba 
was coming towards them, Nana was heard 
to shout that Shevanti was being murdered. 
Both Vithoba and Tulsi then saw the 
accused stabbing Shevanti in the back, after 
which she fell doM'n and the accused ran 
away. Vithoba ran after the accused, but 
he could not catch him, Vithoba then came 
back to where Shevanti had fallen on the 
ground, and he then suggested to Nana and 
his wife that they should go to get their 
wages but at the same time should inform 
Shankar about w'hat had taken place. 
Shankar had left his work at about G-SO P.M. 
and was returning home. He met Tulsi on 
his way and heard from her that Shevanti 
had been murdered by the accused. Going 
to the scene of the offence, he found Vithal 
sitting near the dead body of Shevanti. He 
made some attempt to find out the accused 
but was unsuccessful, after which he went 
to the police station along with Govind 
whom he had also met, and lodged the first 
information. Thereafter the Police Sub-Ins- 
pector came to the scene of the offence and 
after keeping a constable to watch the body 
recorded the statements of Vithoba and 
Tulsi on the spot. He also examined Nana 
the same night. Next morning the inquest 
on tho dead body of Shevanti was held and 
fs, panchanama regarding the scene of the 
offence was made. Other witnesses were ex- 
amined on that day and the succeeding day, 
search was made for the accused at several 
places and ho w'as ultimately found in the 
house of his sister at Murti on 14th Nov- 
ember 1944. His person was searched on 17th 
November and his dhoti^ shirt and cap, 
which appeared to boar some blood marks, 
were attached. One Kharoto of Kalyan who 
stated that tho accused had pawned three 
ornaments with him on 30th October 1944, 
for Rs 5 was also examined. 

Tho accused was put up for trial on tho 
charge of the murder of Shevanti, and the 
evidence in the case was mainly that of 
Shankar who had given tho first informa- 
tion, Govind, Vithal, Tulsabai. Ramchandra, 
tho owner of the toddy hootn, the Medical 
Officer, who produced the post mortem 
notes, as well ns tho opinion of the Imperial 
Serologist and tho Chemical Analyser re- 
garding the clothes of tho accused, and tho 
Police Sub- Inspector. 

The defence of the accused was that She- 
vanti had been in bis keeping for about 
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twelve months, that he had gone to Kha- 
dyachi Chawl to take her from the room of 
Shankar, that he had asked her to come 
away with him or to return his ornaments, 
that she returned the ornaments which he 
pledged with Damodar Kharote and that 
thereafter he went to his native place in the 
Poona District. He denied that he had any- 
thing to do with the offence. The alleged 
eye-witnesses are Nana, Vithal and Tulsabai. 
Out of these three, Vithal and Tulsabai were 
examined in the Sessions Court but nob 
Nana. Nana was present in the Court for the 
first two days of the hearing but later on 
his whereabouts could not be traced. With 
regard to the offence Vithal stated, after 
describing how the accused came to Shan- 
kar’s room at about 6 P. M. and invited 
Shevanti and him to the toddy booth where 
they drank six bottles of toddy : 

“After we bad finished the drink the accused 
asked Shevanti to go with him. She replied that 
as he had taken from her the ornaments she would 
not come. Shevanti then got up and was walking 
ahead. The accused went behind her. I also got 
up and followed them. Shevanti and the accused 
were walking abreast by the road over the bridge. 

I was a little distance behind them. They sat on 
the road and were talking with each other. I was 
standing nearby on the road. Some time later 
Nana and my wife Tulsa came near the bridge 
and they asked me to take tho key of the room 
ns they were going to tho military camp for get- 
ting their wages. I went upto them and took the 
key. The accused and Shevanti were sitting on tho 
road about fifty paces away from the toddy booth. 

I bad gone about 40 paces from that place to take 
from Nana and Tulsa the key of the room. Nana 
then shouted that the aooused bad stabbed She- 
vanti. I looked behind and saw that the accused 
was standing with an open penknife in his band* 

I saw tho accused stab Shevanti in the back. Then 
she fell down and the accused started running 
below the bridge. I ran to catch him but found 
that he had disappeared.” 

Tulsabai’s evidouco on this point is as 
follows : 

“He (i. e., Nana) told me that I should go with 
him to tho military camp to get our wages. I then 
locked the room and went out together, When we 
came near the road I asked Nana to shout to my 
husband who was seen by us with tho accused and 
Shevanti near the bridge. Shevanti and the ac- 
cused were sitting on a stack of metal and my 
husband was then walking away from near them. 
Nana then shouted to my husband that he should 
take tho key of the room ns we* were going to get 
our wages. While my husband was coming towa^s 
US Nana shouted, 'Shevanti is killed.' I looked to- 
wards Shevanti and saw the accused stnbbiug 
Shevanti with a pen-knifo in the b.\ck. The accus- 
ed then ran away,” 

Shankar has stated that ho was free from 
his work at 6-30 p. M., that as be was com- 
ing home he met Tulsa at Shivaji Chowk 
and that she told him that Narahari, i. e.» 
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the accused, who had taken away the orna- 
ments the previous day, had murdeied She- 
vanti. If, therefore, Shankar’s evidence is 
relied upon, the name of the accused was 
given out to him shortly after the oft'ence 
by Tulsabai. The other parts of the prose- 
cution case appear to us to be fully borne 
out by the evidence of the witnesses, the 
principal ones among whom I have already 
named. The medical evidence shows that 
the main injury found on the body of the 
deceased Shevanti was an incised wound in 
the back, there being a corresponding injury 
in the internal organs cutting through the 
visceral pleura According to the Medical 
Officer this injury was ante mortem and had 
been caused with an instrument like a knife 
and the death was due to haemorrhage from 
the internal injury. He is also of opinion 
that this injury was sufficient in the ordinary 
course of nature to cause death. 

There is no doubt, therefore, that this 
was a case of murder. The learned advocate 
for the accused appellant has contended 
that the evidence in the case should not be 
considered sufficient to support the convic- 
tion. The three main grounds which he has 
urged in support of his contention are, first- 
ly, that the learned Sessions Judge’s sum- 
ming-up is vitiated by a serious misdirection 
in that Nana Yeshwant Shinde, an alleged 
eye-witness, not having been examined by 
the prosecution, and the statement made by 
him in the Committing Magistrate’s Court 
not having been put in, the learned Sessions 
Judge was wrong in directing the jury to 
consider the fact that the witness had not 
been examined as not giving rise to an ad- 
verse inference against the prosecution ; Mr. 
Joshi’s contention being that the jury’s veri 
diet must be deemed to have become erro- 
neous owing to this misdirection ; secondly, 
he has tried to show that there was consider- 
able delay in the first information reaching 
the police after the commission of the 
offence ; this, according to him, was a very 
suspicious circumstance, for the delay gave 
time to interested parties to connect false 
evidence ; and he has also contended that 
the evidence shows that a deliberate attempt 
was made by several witnesses to minimise 
this delay ; and thirdly, he has pointed out 
that there were a large number of important 
discrepancies in the evidence showing, ac- 
cording to him, that the evidence of the 
main witnesses is unreliable. 

As to the question of misdirection, it is 
no doubt true that Nana, according to the 
prosecution case, was the first person to see 
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Shevanti being stabbed by the accused, and 
he ought, therefore, to have been examined 
by the prosecution in the early stages of the 
proceedings. The first date of the hearing 
was 12th June i045, when the Circle In- 
Bpector, Shankar, Govind and Vithal were 
examined. On the next day the pancJi, the 
Police Head Constable, the Medical Officer 
and Tulsi were examined. On I 4 th June 
Ramchandra Bhoir, the toddy booth-keeper, 
two panchas^ the Police Sub. Inspector, the 
Head Constable and an unimportant wit- 
.ness named Shripati were examined. On 
15th June an application was made on be- 
half of the Crown stating that the prosecu- 
tion witness Nana Yeshwant Shinde had 
been present in Court for two days but that 
on inquiries made it was learnt that he had 
left Kalyan due to the cholera epidemic pre- 
vailing there and that bis whereabouts 
could not be ascertained in spite of efforts 
on the part of the Police Sub- Inspector and 
other constables. It was, therefore , prayed 
that his evidence might be cancelled as he 
could not be produced in Court. This appli- 
cation was supported by the evidence of the 
Police Sub. Inspector, exhibit 35, who stated 
that he had made inquiries at Kalyan the 
day before and on that day but that Nana 
could not be found and that his where- 
abouts were unknown. The evidence of 
Nana recorded in the Committing Magis- 
trate’s Court could not under s. 288, Criminal 
P. C., be put in and treated as evidence in 
the case. But there seems to be no reason 
why it was not possible to produce Nana’s 
deposition in the Committing Magistrate’s 
Court under the provisions of s. 33, Evi- 
dence Act. It seems clear from the appli. 
cation made on behalf of the Crown, Ex. 32, 
that Nana had been present in Court on 
12th June when nearly all the important 
prosecution witnesses were examined. The 
prosecution have not explained why Nana 
was not examined on either of the two days 
when he was present nor why his deposi- 

tion recorded in the Committing Magistrate’s 

Court was not put in as evidence in this 
case. It seems to us that these circumstances 
are capable of giving rise to at least two 
presumptions against the prosecution in this 
case, first, that the prosecution was reluctant 
to examine this witness as he was not going 
to support their case, and secondly, that 
Nana had made himself scarce in order that 
he might avoid saying what he did not wish 
to say or that he did not want to antagonise 
prosecution by stating what he knew. 
Either of these presumptions can arise 
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against the prosecution. It seems to us, 
therefore, that the learned Sessions Judge 
was wrong in telling the jury that “the fact 
that any witness has not been examined on 
l)ebalf of the prosecution need not give rise 
to an adverse inference against the prosecu- 
tion and you have to decide the truth or 
reliability of the evidence of the witnesses 
who have been examined.” In our opinion 
the learned Sessions Judge ought to have 
pointed out the possible presumptions that 
might arise against the prosecution from 
the circumstances in this case relating to 
the non-examination of Nana and that he 
should have left it to the jury to act or not 
to act on any of such presumptions as they 
thought fit. 

We have before us the proceedings of the 
case submitted to us under S.374, Criminal 
P. C., as well as the appeal preferred by the 
accused against his conviction and the sen- 
tence passed upon him. Under the proviso to 
S. 376 “no order of confirmation can be 
made until the period allowed for prefer- 
ring an appeal has expired, or if an appeal is 
presented within such period, until such ap. 
peal is disposed of. It is, therefore, our duty 
first to dispose of the appeal and then to deal 
with the reference under s. 374, Criminal P. C. 

Under S. 423 ( 2 ) this Court can alter or 
reverse the verdict of a jury, only when it 
is of opinion that such verdict is erronenous 
owing to a misdirection by the Judge, or to 
a misunderstanding on the part of the jury 
of the law as laid down by him. We have 
already held that the summing-up of the 
learned Sessions Judge suffers from an im- 
portant misdirection by the Judge. Before, 
therefore, we can alter or reverse the jury’s 
verdict, it will be necessary to find whether 
the verdict of the jury is erroneous owing to 
such misdirection. In this connection a re- 
ference to s. 537 would be useful. That sec- 
tion lays down that subject to the provisions 
thereinbefore contained, no finding, sentence 
or order passed by a Court of competent juris- 
diction shall be reversed or altered on appeal 
on account of any misdirection in any charge 
to a jury unless such error, omission, irregu- 
larity, or misdirection has in fact occasioned 
a failure of justice. The words “in fact” were 
expressly inserted into the Code of 1898. It 
has been remarked in 26 Mad l.^ that those 
words were so introduced “apparently in 
order to emphasise the duty of the Court 
to go into the merits before interfer- 


1. (’02) 26 Mad. 1, Emperor v. Edward William 
Smither. 


ing in consequence of a misdirection or 
other error.” Prima facie, therefore, the pro. 
visions of S. 537 require the High Court, when 
exercising its powers of appeal under s. 423, 
to be satisfied that the misdirection has in 
fact occasioned a failure of justice. If that be 
so, there can be little doubt that the words 
“ such verdict is erroneous *’ occurring in 
S, 423 mean that such verdict is erroneous in 
the opinion of the appellate Court. In 21 Cal. 
955^ it was held that where a verdict is viti- 
ated owing to misdirection by the Judge, the 
Appeal Court has no option but to set aside 
the verdict and direct a retrial, because 

’’were the appeal Court to go into the facts in 
suoh a case, it would be substituting the decision 
of the Judges of that Court for the verdict of the 
jury, who have the opportunity of seeing the 
demeanour of the witnesses and weighing the evi- 
dence with the assistance which this affords, 
whereas the Judges of the Appeal Court can only 
arrive at a decision on the perusal of the evi- 
dence.” 

An English case, (1894) A.o. 67,^ was relied on 
in support of this proposition. This cose was 
followed in 25 Cal. 280* where it was held 
that where there has been a misdirection, the 
provisions in S. 423 (d) and S. 537, Criminal 
P. C., did not require that the Court was 
to go through the facts and find for itself 
whether the verdict was erroneous upon the 
facts. These two cases were decided in 1894 
and 1897 respectively, i.e. prior to the amend- 
ment of 1898. The view taken by our High 
Court, however, in 19 Bom. 749® was that when 
a part of the evidence which bad been allow- 
ed to go to the jury was found to be irrele- 
vant and inadmissible, it was open to the 
High Court in appeal either to iTphold the 
verdict upon the remaining evidence of the 
record or to quash the verdict and order 
a re-trial. It was there held that the law as 
settled in England and as stated in (1894) 
A.O. 67® with reference to the granting of 
new trials where evidence had been impro- 
perly admitted, did not apply to India; and 
their Lordships expressly dissented from 
the decision in 21 Cal. 955.® In 27 Bom. 
626® the trial having been by a jury 
in the Sessions (kiurt, it was held that 
there had been misdirection in the cose and 
their Lordships raised the question whether 

2. (’94) 21 Cal. 955, Wafadar Khan v. Queen- 
Empress. 

3. (1894) 1894 A.O. 57 : 69 L.J.P.O. 41 : 69 L.T. 
778, Makin v. Attorney General for New South 
Wftlcs* 

4. (’98)’25 Cal. 230, AU Fakir v. Queen-Empress. 

5. (’95) 19 Bom. 749, Queen-Empress v. Ramohan- 
dra Govind. 

6. (’03) 27 Bom. 626, Emperor v. Waman. 


1946 


the verdict could be pronounced tobeerrone. 
OU3 owing to the misdirection. They referred 
to the decision of Melvill J. in 6 Bom. h. g. 
R. Cr, 47^ and holding on the basis of that 
decision that the verdict of the jury had 
been so far invalidated that the appellate 
Court could not any longer accept it as a 

conclusive decision on the facts, they said 
(p. 636) ; 

It 13 competent to us, under circumstances, to 
consider whether, after excluding the evidence 
wrongly admitted, the rest of the evidence is suffi- 

aoneaI° determine the 

Criminal Ruling No. II of 1895.5” 

It seems to us, therefore, that they inter- 
preted the word “erroneous” as meaning 
invalidated by reason of the misdirection 
to such an extent that the Appellate Court 
could not any longer accept it as a con- 
elusive decision on the facts. In c Bom 

H c. R Gr. 477 Melvill J. had observed as 
follows (p. 50) : 

‘lie Appellate Court is, in my opi- 

nioMrW the evidence im- 

fo havi^o material, and such as is likely 

mindl nf a prejudicial influence on the 

minds of the jury. If it be so, then, as it is im. 

1^ nuesfloV Th particular evidelce 

thfi^A nn^r 1 invalidated that 

a^onclusivp H '“"Ser accept it as 

a conclusive decision on the facts . . If the 

U ^und‘ed°°“''‘ of fbe jury 

not Srvel,' “P°o o''f'^®°o® shou d 

been‘'p;e1„dicrh”'“^‘^' “^.® «PPellant h^ 

of p-oner directin^ ot omission 

AppI??. direction on the part of the Judge the 

it^had*hp^°'J'^- a ‘0 ‘f«at the oas^e as if 

assessors " with the aid of 

The effect of this view is hardly dis. 
hngmahable from the view that it is the 

verdict of1hr‘^‘°'' 

Aerdiot of the jury 13 erroneous on the facts 

This is the view 
of the Calcutta High Court in 29 Cal 782 * 

and 59 cal. 13 gi.» The first of these cases 

‘ onw “ reported in 5 w. r 

fft'id^d following rule had been 

justice, ^rf^^^ve^rdict of promote 

new trial granted ?or « Lw' ^ 

with reference to ’the we^ht summing-up 

in wbichjl^HJghCo^^ upon The Tvide'n'c: 
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given on the trial, have affirmed a conviction, if 
instead of a trial by jury, the trial had been before 
a Judge and Assessors it appears to me that the 
question to be considered is not whether, upon a 
proper summing-up of the whole evidence, a jury 
might possib y have given a different verdict, but 
whether the legitimate efiect of the evidence would 
require a difierent verdict.” 

In 59 Cal. 1361^ it was held that under 
S. 423 (2), Criminal P. C , the High Court 
would not interfere unless the Judge’s mis. 
direction had caused the jury to come to a 
conclusion which was in fact wrong. In 26 


Mad. 1 the case in 5 W. U. cr. 


. „ ••• VAA. 80 ^^^ was 

tollowed m preference to the cases in 21 Cal 

9p- and 25 cal. 230^ and their Lordship=^ 
observed (p. 16 ) ; 

“We cannot say that there has, in fact, been a 
failure of justice without considering the credibility 
of the evi^dence. and I think it would be unreason- 
able and contrary to the express direction of 

though It be an important oue-is established we 
are bound mechanically to order a re-trial, even 
though in our judgment the evidence for the 
prosecution is untrustworthy.” 

It was objected in that case that the 
lligh Court, not having an opportunity of 
observing the demeanour of the witness, was 
at a disadvantage in weighing the evidence 
and that in weighing the truth of the evi- 
dence, the High Court were assuming the 
functions of the jury. Their Lordships’ 
answer to this argument was that this was 
a duty so frequently cast on Judges of High 
Courts in India that no adverse argument 
could be drawn from it. and they referred 
m this connection to S. 307, Criminal P. C. 
as a section which imposed on the High 
Court the duty of itself trying jury cask 
1 he latest case decided by our High Court 
which we have been able to find on the 
point under consideration is 35 Bom. l. r 
174 where it w'as held that ; 

appellate 

nr misdirection 

or admission of inadmissible evidence, either to 

convict or acquit the accused according as the evi- 
dence is or is not sufficient for conviction: or 
where the facts have to be determined and the evi- 
dence IS of such a character as to render it difficult 
to pronounce any opinion on its character with 

o^dered^"°° witnesses, a new trial may be 

The question for us, therefore, to consi- 
der IS whether the evidence in this case is 
or ,3 not sufficient to sustain the conviction 
taking into consideration the fact that an 
important eye-witness has not been examin- 
ed for the prosecution. If we find that the, 
evidence is sufiBcient to sustain the convic. 
tiOD, the a ppeal will have to be dism issed ; 

R- 1933 Bom, 153 : 138 l7c 
553 . 35 Bom. L. B. 174, Emperor y. Eamchan: 


S. ('02) 29 Cal. 782, Jamiruddi Masalli v Em« 

9 {' 32 ) 19 A. I. E. 1932 Cal. m : 59 Cal ? 3 rT: 

VMor' Chakrabarti v. EmI 

K- S“P- Vol. 

(FB), In re Elahee Buksh. 
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|but if "we find the evidence more or less in- 
conclusive, i.e., such as no decisive pronoun- 
cement can he made in the absence of Nana, 
the proper course for us would be to order 
a re-trial. We must, therefore, now proceed 
to consider the evidence on merits. [His 
Lordship after considering the evidence on 
merits concluded thus:] The result of our 
appreciation of the evidence, therefore, on 
the question whether the murder has been 
committed by the accused is, firstly, that 
the evidence of the two eye-witnesses, 
Vithal and Tulsabai, is entirely reliable. As 
to Nana, it is not improbable that he was 
absent because of the reason actually given 
in the application, Ex. S2, viz., because 
there was cholera in the town of Ealyan. 
Even if he had not supported the prosecu- 
tion case, we would have relied on the 
evidence of Vithal and Tulsabai and regard- 
ed the case against the accused as proved. 

With regard to the reference under s. 374, 
Criminal P. C., it has been pointed out 
in 17 Bom. L. R. 1072^^ that the practice of 
this Court has been that where a prisoner 
has been sentenced to death, even though 
the conviction is on the unanimous verdict 
of the jury, the whole case is reopened be- 
fore the High Court both on matters of 
fact as well as on matters of law, though 
there does not seem to be any consi- 
dered case in which this has been held to 
be the law on the subject. There can, in our 
opinion, be little doubt that this practice is 
correct. A reference to s. 376, Criminal P. 0., 
shows that when proceedings are submitted 
under s. 374, and the High Court thinks 
that a further inquiry should be made into, 
or additional evidence taken upon, any 
point bearing upon the guilt or innocence 
of the accused, it has the power to make 
such inquiry or take such evidence itself or 
direct it to be made or taken by the Court 
of Session. Sub-s. (2) of s. 875 lays down 
specifically that “such inquiry shall not he 
made nor shall such evidence be taken in 
the presence of jurors or assessors.” This, 
it seems to us, is a clear indication that 
the whole case is reopened before the High 
Court on submission under S. 874, and that 
the High Court is bound to go into the facts 
as well as the law although the conviction 
is by the verdict of the jury. This view is 
in accordance with the decision in 15 S. L. R. 
103^^ where it is held that a High Court has 

12. (’16) 2 A.I.R. 1915 Bom. 243:31 I.C. 994 : 17 

Bom. L. R. 1072, Emperor v, Daji Yosaba 

13. (’21) 8 A. I. R. 1921 Sind. 84 : 15 S. L. R. 

103:64 I.C.G67 (P.B.), Crown v Gul Wd.Loung. 


power to substitute its own finding for the 
unanimous verdict of the jury in a trial for 
murder, when the sentence comeson for con- 
firmation before the High Court. I have al- 
ready stated that our conclusion is that the 
conviction of the accused under S. 302, 
Penal Code, is fully supported by the evi- 
dence in this case. 

With regard to the sentence, the learned 
Sessions Judge has taken the view that the 
case does nob show any extenuating circum- 
stances and that the crime was committed 
“out of vengeance and some deliberation.” 
We, however, do not think that there was 
any premeditation in the commission of the 
offence. When the accused invited Shevanti 
to go with him to the toddy booth, he took 
Vithal also with him. According to Vithal, 
the accused and Shevanti first left the room 
and thereafter the accused came back to 
call him. Vithal also has stated that there 
bad been no quarrel between the accused 
and Shevanti before he took her to the 
toddy booth, nor had they any quarrel at 
the toddy booth. It is clear from the evi- 
dence that the accused had not given up the 
hope of inducing Shevanti to return to 
him to the last. Vithal saw them sitting 
together on a heap of metal shortly be- 
fore the offence was committed. It ap- 
pears to us that it was only when all his 
attempts to persuade Shevanti to come with 
him had failed that be got suddenly incen- 
sed (it is also to be remembered that he was 
under the influence of liquor) and with 
hardly any premeditation infficted the fatal 
injury on the deceased. That l)eing our view, 
we think that there are certain extenuating 
circumstances in this case, and the sentence 
of death is not the appropriate sentence to 
be indicted on the accused. We, therefore, 
confirm the conviction of the accused under 
S. 302, Penal Code, and alter bis sentence to 
one of transportation for life. 

v.r./d.h. Conviction confirmed. 
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Lokur J, 


Shrinivas Abaji Desai and others — 

Appellants 

v. 

Damodar Appaji — Respondent. 

Appeal Ko. 53 of 1943, Decided on 12lh Septem- 
ber 1945, from decision of Dist. Judge, Bijapur, in 
Appeal No. 85 of 1942. 

Majority Act (1875). S. 3 — Person not 
domiciled in British India — Act does not apply 
— Age of majority is to be determined by law 
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of his domicile— Person domiciled in Jamkhandi 
State which has adopted Majority Act and 
Bombay Court of Wards Act — His estate 
taken by Court of Wards, Jamkhandi— He at- 
tains majority at age of 21— He can file execu- 
tion application in British Indian Court within 
three years after attaining age of 21 under S 6 
read with S. 8, Limitation Act. 

_ There is no doubt that the Majority Act is 
intended “ to prolong the period of non-age” and 
fix the age of majority “in the case of persons 
domiciled m British India*’. Hence the Act is not 

h, residing or having 
dealings in British India, are not domiciled there 
In the case of such persons the age of their majo- 
rity IS to be determined by the law of their domicile. 

[P 453 C 2] 

A person who is domiciled in Jamkhandi State, 
which has adopted the Majority Act as well 
as the Bombay Court of Wards Act, is governed bv 
those Acts, and his age of majority is extended 
from 18 to 21 years if his estate was taken by the 
Court of Wards of that state under its supeiinten- 
deuce before he was eighteen. Such a person is 
therefore, entitled to the benefit of the extended 
period of limitation under S. 6. Limitation Act 
and under that section read with S. 8 he can file 
an application for execution in a Court in British 
India within three years after he has attained the 

^ L. Sc. 441, 7 All. 490, (F.B.) 
and 19 Bom. 697, Eel, on. [p 454 q 4^ 2 ] 

Limitation Act * 

(’42) Chitaley, S, 6, Notes 24 and 36. 

(’38) Rustomji, page 121, Note : “Majority now 
determined by Indian Majority Act.” 

V. H. Oumaste^fot Appellants. 

^ » S. Anikhindi-^ioi Respondent. 

Judgment — This is an appeal from an 
order passed by the District Judge of Bijapur 
remanding the respondent’s darkhast to the 
executing Court. The respondent Damodar 
Pote is a subject of Jamkhandi State and is 
domiciled in that State. He was born on 
29th June 1916, and during his minority, the 
Court of Wards, Jamkhandi, took over 
superintendence of his estate, and obtained 
a mortgage decree in the Court of the First 
Class Subordinate Judge at Bijapur against 
the appellants in suit No. 69 of 1929 on 
24th July 1930. The Court of Wards then 
gave a darkhast to execute the decree in 1932 
but it proved infructuous and the darkhast 
was disposed of on 31st January 1934 . The 
provisions of the Majority Act, 1875 , having 
been adopted by the Jamkhandi State, the 
respondent attained majority at the age 
of 21 on 29th June 1937. The Court of 
Wards then withdrew its superintendence on 
1 st July 1937. and the respondent presented 
this darkhast on 9th February 1940, to re- 
cover the decretal amount by sale of the mort- 
gaged property. Although the decree itself 
showed that it had been obtained by the 
Court of Wards, the executing Court did not 
apply its mind to the question whether the 


respondent attained majority at the age of is 
or 21 , and dismissed the darkhast as time, 
barred, with the bare remark that “it was 
not shown how the darkhast was in time.” 
The respondent appealed against that order 
and the learned District Judge held that the 
darkhast would be in time if the superin- 
tendence of the decree-holder’s estate was 
assumed by the Court of Wards of Jamak- 
handi State before be attained tbe age of is 
years, and if the darkhast was presented 
within three years of his having attained 
the age of 21 years. The respondent has put* 
in an extract from the birth register to show 
that he was born on 29th Juue 1916 . but as 
these questions were not considered by the 
executing Court, the darkhast was remanded 
for disposal according to law. 

It is now urged on behalf of the appel- 
lants that even assuming that the respon- 
dent was born on 29th June 1916, he should be 
deemed to have attained majority on 29th 
June 1934, since he. not being domiciled in 
British India, is not entitled to the benefit 
of s. 3, Majority Act, 1875. There is no 
doubt that the Majority Act, 1875, is inten- 
ded to prolong the period of non-age” and 
fix the age of majority “in the case ofi 
persons domiciled in British India.” Hence 
the Act is not applicable to those who, 
though residing or having dealings in Bri- 
tish India, are not domiciled there. In thel 
case of such persons the age of their majo- 
nty is to be determined by the law of theiri 
domicile. In (1869) 1 H. L. Sc. 441^ decided by 

the House of Lords in 1SG9, Lord Westbury' 
observed (p. 457) : 

I Tbe political status may depend on different 
laws in different countries; whereas the civil status 
IS governed universally by one single principle 
namely that of domicile, which is the criterion 
established by law for the purpose of determining 
civil status. For it is on this basis that the personal 
rights of the party, that is to say. the law which 
determines his majority or minority, hia marriage 
succession, testacy, or intestacy, must depend.” 

In 7 ALL. 490^ it was held that the Majo. 
nty Act, 1875, being not applicable to 
European British subjects not domiciled in 
India, the law of their domicile determined 
their age of majority, and that in spite of 
S. 3 of the Act, they did not attain majority 
till the age of 21 . It obviously leads 
to inconvenience and confusion if a person 
be a minw m one place and a major in 
another. Hence the civil status is always to 
be determined by the law of domic ile, un. 

2 V. Udny, 


Prabhatsang V. Bhagwatsang 
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less there is any statutory provision to the 
contrary. The benefit of the extended period 
of limitation under S. G, Limitation Act, 
can be claimed by a “minor*’ and under 
that section read with s. 8 he can file a 
darkhast within three years after attaining 
majority. The word “minor” is not defined 
in that Act. Those sections do not specify the 
age of majority, and if the Majority Act, 
1875, is not applicable, the age of majority 
must be determined according to the law of 
.domicile. Mr. Gumaste for the appellants 
contends that since the respondent cannot 
claim the benefit of the first part of S. 8, 
Majority Act, he must be deemed to have 
attained his majority at the age of 18 under 
part 2 of that section, whatever be his age 
of majority in the Jamakhandi State. If 
the respondent’s age of majority be 21 in 
the place of his domicile, the Majority Act, 
1875, is not intended to reduce the period 
of non-age of foreigners not domiciled in 
British India. If the first part of y. 3, is not 
applicable to the respondent, part 2 also is 
equally inapplicable. It is, therefore, neces- 
sary to see what is his ago of majority ac- 
cording to the law of his domicile. In the 
Allahabad Full Bench case cited above, 
Oldfield J. observed (p. 501) ; 

. .tho Legislature would appear, .... by 
limiting the operation of the [Indian Majority] Act 
(Act 9 [IX] of 1875) to persons domiciled in British 
India, to have intentionally excluded from its 
operation persons not domiciled there, and to have 
left such persons to be governed by the law of their 
domicile." 

The same principle was laid down by 
this Court in 19 Bom. G97,^ where it was held 
that the question of the capacity of a per- 
son to enter into a contract is decided by 
the law of bis domicile. Jamakhandi State, 
where the respondent isdomiciled. has adopt- 
ed the Majority Act, 1875. as well as the 
Bombay Court of Wards Act. The respon- 
dent is, therefore, governed by both those 
Acts, and his age of majority is extended 
from 18 to 21 years, if his estate was taken 
by tho Court of Wards under its superin- 
tendence before he w’as 18. 

It is pointed out that the decree which is 
sought to be executed w'as passed in respect 
of mortgaged property in Bijapur District 
and therefore the Court of Wards in Jama- 
khandi State could not take that property 
under its superintendence. But that does not 
alter the age of majority of tho respondent. 
As soon as his estate, whatever it was, 
W’as taken over by the Court of Wards of 
Jamakhandi^SUte, he became entitled to the 

3. (’95) 19 Bom. 697, Kashlb^v. Shripat Narshiv, 


benefit of s. 3, Majority Act, as it was made 
applicable to all the subjects of Jamakhandi 
State. Hence according to the law of his 
domicile he was a minor until he attained 
the age of 21. He would, therefore, be en- 
titled to the benefit of s. 6, Limitation Act, 
and could file the darkhast within three 
years after he attained the age of 21 years. 
Hence arises the necessity of the two issues 
framed by the lower appellate Court. The 
respondent has made an application (no. 695 
of 1945) requesting that he should be allow- 
ed to put in certain documentary evidence 
with regard to the two issues sent down by 
the lower appellate Court. But those issues 
cannot be disposed of merely on documen- 
tary evidence and the judgment-debtor also 
would require an opportunity to meet them. 
Hence the question of limitation cannot be 
disposed of without a remand as ordered by 
the lower appellate Court. I, therefore, dis- 
miss the appeal with costs and I dismiss the 
application summarily. 

v.r /d.h. Appeal dismissed. 
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Kania Ag. C. J. and Gajendragadkar J. 

Prabhatsang Vaghela and others — 

Plain tiffs — Appellants 


v. 

Bhagioatsang Jhalaand others — 

Defendants — Eespondents. 

Second Appeal No. 86 of 1942, Decided on 14tb 
August 1945, from decision of Dist. Judge, Ahmed- 
abad, in Appeals Nos. 116, 117 and 118 of 1940. 

(a) Second appeal — Question ol law. 

r The proper inference to be drawn from the 6on- 
I tents of dooaments is a question of law and the 
High Court can consider whether the oonolusion 
arrived at by the lower Court is correct. 

[ P 455 0 2] 

CPC — 

(’44)’chitnloy, S. 100, N. 29. 

(b) Grant —Grant of land burdened with 
service — Resumption. 

Where there is a grant of an office, the services 
of which are remunerated by grant of laud, the 
lands are resomable at the option of the grantor; 
but where there is a grant of land burdened with 
service, the lands can be resumed (i) If there is a 
default on the part of the grantee in the perfor- 
mance of service or (ii) if there is a condition ex* 
press or to be inferred from the oiroumstances ol 
the oase, authorising the grantor to resume the 
same at will. The oondition which is supposed to 
exisit must bo a oondition found in the grant, 
either on looking at the grant or by reason of the 
user. But it has to be a oondition of the original 
grant. Case law referred. [P 457 0 1) 

(c) Evidence— Document written by claimant 
supporting his own claim or right kept in his 
file — Its contents not brought to opponent’s 
notice — Opponent's rights are not affected. 
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jee Saheb Bahadur of Dhraugadbra State 
were equal sharers in the said lands and 
that the Dhrangadhra Durbar had got as 

properties as that 
of the plaintififs. Just as the defendants had 
been rendering services to the plaintifis, 
similarly they were bound to render such 
services to the Dhrangadhra State and had 
been doing so. The plaintiffs referred to a 
aocument passed on 15th April 1913 in 
favour of the Dhrangadhra State. The plain- 
tiffs claimed that they had filed the suit 
without joining the Dhrangadhra Durbar 
as a party, because the sanad of the 
wanta of Savlana was granted to them 
alone and in the Government records the 
lands stood in their name. The prayers 
were for possession of the lands mentioned 
in the plaint. The defendants' contention 
was that these lands were given to them for 
services already rendered several decades 
ago and they were the owners of the lands, 
ihe plaintiffs had no right to demand ser- 
vices. The defendants alleged that the refer- 

I^'^^'angadhra State was irrelevant 
as the Dhrangadhra State had no interest or 
nght in the lands mentioned in the plaint. 

Ihe parties went to a hearing with the re- 

suit 1 have mentioned above. 

C 3 ] As these are second appeals, we are 
bound by the findings of fact of the lower 
appellate Court. In the present case, how- 
ever, there is no difficulty on that point 
because the learned District Judge has ex- 
pressly stated that for his conclusion he has 
not relied on any oral evidencq. At the end 

of para. 24 of his judgment, he has stated as 
follows : 

A * * opinion this matter must be 

tirv evidence but on the documen- 

[5] In our opinion, he was right because, as 
summarised by him, only one witness had 
mentioned relevant facts on behalf of the 
plaintiffs. The District Judge had considered 
the evidence of four witnesses called on behalf 
of the defendants and found that the case 
must be decided on documentary evidence. 

The conclusion drawn by the learned District! 
Judge is thus on a perusal of the documents' 
and the proper inference to be drawn from* 
the contents thereof. The same is a question 
of law, and we have, therefore, to consider 
whether the conclusion is correct. 


ft ^ A A 9 ^ on the other side 

and the contents thereof are not brought to Ibe 

opponent’s notice, merely because the claimant 
wrote something in his handwriting, which sup- 
ported his own right or claim, and kept a copy in 
Ins file, that cannot in any way prejudice or affect 
the opponent’s rights. [p 459 q 

O. N. Thakorand B. G. Thakor — for Appellants. 

H. C. Coyajee, N.M. Shah and H.M. Choksi— 
for Respondent No. 1, heirs of Respondent 
No. 2 and Respondent No. 3. 

Kania Ag. C. J — These are three se- 
cond appeals covered by one judgment of 
the District Judge at Ahmedabad. They 
arise out of three separate suits filed by the 
same plaintiffs, but against different defen- 
dants. The common question covered by the 
litigation was whether the plaintiffs, who 
were the wanttas. were entitled to resume 
the lands from the defendants. The trial 
Gourt, after considering the evidence, both 
oral and documentary, held that the plain- 
tifls contentions were not proved, and dis. 
missed the suite. On appeal, the learned 
District Judge of Ahmedabad was of opinion 
that the oral evidence was not material. He 
considered the documentary evidence only 

1 determining whether the 

plaintiffs had established their contentions. 
In his view, the plaintiffs had succeeded in 
doing so. He, therelore, allowed the appeals 

decrees in favour of the plain- 

tiHs. The defendants have filed these second 
appeals. 

facts are these : The plain- 
tins claimed that they were the ivantias of 
the village Savlana in Viramgam Taluka 
and were the absolute owners of the fields 
and houses in the village along with defen- 
dant 5, who was stated to be a co-owner 
with them. These parties are described as 
Shalas. It was aUegedthat defendants 1 to 4 
were m possession of the fields and houses 
as nvaidar servants and chalcars of the 
plaintiffs and defendant 5 . They stated that 
the fields were granted to the defendants 
on condition of rendering service to the 
wanta-wallas, and as they, defendants 

were rendering services, they were permit- 

ted to enjoy the produce of the said lands, 
ihe plaintiffs contend that in case the defen 
dants refused to do so, or the plaintiffs de. 

receive any further services, the 
plaintiffs could resume possession of those 
properties It was stated in the plaint that 
the defendants had wrongfully refused to 
render services and set up title as absolute 
owners of the properties. In para. 8 of the 
plaint, it was stated that plaintiffs and de- 

lendants, and H. H. Shree Ghanshamsingh- 


[ 6 ] The law on the point is clear. In respect 
of lands held under such circumstances, the 
Judicial Committee of the Privy Council 
had occasion to consider the point in 13 
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M.I.A. 438.’ Their Lordships stated asfollows. 
(head note) : 

[7] Wherelhes^inna^/screateda service tenure and 
the lands were granted pro servitxs impensis etim- 
pcndcmiis, i.e., for the services, partly as a reward 
for past, and partly as an inducement for future, 
the grantees, though liable to forfeit the lands, if 
they wilfully failed in the performance of the duties 
imposed by the sannads, were not liable to have 
such lands resumed, on the ground that there was 
no longer occasion for the performance of the parti- 
cular services required. 

[8] In 28 Bom. 305^ the Court laid down the 
following propositions in respect of lands 
held under such circumstances (headnote) : 

[9j “The combination of an interest in land 
and an obligation as to service may fall under 
three heads vi 2 . : (1) there may be a grant of land 
burdened with service, (2) there may be a grant in 
consideration of past and future service, and (3) 
there may be the grant of an office the services at- 
tached to which are remunerated by an interest 
in land. In either of the first two classes of grants 
it may be made a condition that the interest in the 
land should cease when the services are no longer 
required, but in the absence of a provision to that 
effect lands held under those grants are not re- 
sumable at will.” 

[10] “Where a plaintiff Inamdar asserts that he 
has a right to resume, he has to establish that the 
combination is such as permits of resumption and 
where there has been long and undisturbed posses- 
sion enjoyed by the defendant and his predecessors, 
it will require strong evidence on plaintiff’s part to 
make out his case.” 

[11] The matter came again to be considered 
by the Privy Council in 29 Mad. 52.^ The 
headnote correctly sets out the material 
conclusion of their Lordships. It runs as 
follows ; 

[12] “Whore a grant of land is subject to a burden 
of service, and )s not a mere grant in lieu of wages, 
the grantor has no right to put an end to the 
tenure whether the services are performed or not, 
as long as the grantees arc willing and able to per- 
form the services.” 

[13] At p. 57, their Lordships observed as 
follows : 

[14] “Without altogether adopting the further 
reasons adduced by the learned Judges in support of 
their view, their Lordships are of opinion that the 
considerations above stated are sufficient to estab- 
lish that the grant in this case was a grant subject 
to a burden of services, and was not a mere grant in 
lieu of wages. This disposes of the case, for it is 
well settled that where lands are held upon such a 
grant 'as long as the holders of those grants are 
willing and able to perform the services, the zamin- 
dar has no right to put an end to the tenure 
whether the services are required or not.’ ” 

1. (70) 13 M. I. A. 438;6Beng. L. R. 529 ;2 
Sar. 588 : 2 Suther 358 (P. C.), Forbes v. Mcer 
Mahomed Tuquee. 

2. (’01) 28 Bom, 306, Lakbamgavda v. Koshav 
Annaji. 

3. (06) 29 Mad. 62 : 33 I A 46 : 8 Sar. 897 (P. C.), 
Venkata Narasimha Appa Rao Bahadur v. Sobha- 
uadri Appa Rao. 


[15] In 39 Bom. 68* it was held that in the 
Bombay Presidency where deshgat vatan 
lauds are granted for the performance of 
personal services, no presumption can be 
made that the grantor has the option to de. 
termine the services, and to resume the 
lands. If a grantor takes up that position 
and claims that as his right, he must show 
either that the terms of the grant give him 
that right or if the terms of the grant are 
unknown, that the proved circumstances 
justify an inference that he has that right. 

[16] Heaton J. observed as follows (p. 70): 

[17] “In our Presidency the trend of decisions and 
what 1 may de-oribe as the tone of thought in 
this Court, have always been in the direction of, 
within reason, protecting the rights of the oc- 
cupants of lands and not increasing and ex- 
aggerating the rights of the inamdar or zamindar 
or whatever he may be termed. I think that the 
Bombay cases do undoubtedly disclose a reluc- 
tance to presume a right to resume lands where 
resumption involves ejectment . . . .” 

[18] A little later the same learned Judge 
observed as follows : 

[19J “For the reasons that 1 have given, I find my- 
self entirely unable to presume that in this presi- 
dency where there is a grant of land even for per- 
sonal service, it is at the option of the grantor to 
determine the services and thereupon to resume 
the land.” 

[20] In 43 Bom. 37^ Beaman J. in delivering 
the judgment, considered that heads (l) and 
(2) formulated in 28 Bom. 805^ really fell 
under one head and the question in each 
case was, whether the laud was granted 
with the obligation to render service or 
whether there was the creation of an office 
and the lands were given as remuneration 
for performing the services attached to the 
office. 

[ 21 ] The last relevant decision which deser- 
ves notice in the present case is S3 Bom. L. B. 
974.® In that case the Judicial Committee of 
the Privy Council held that in the case of a 
grant of an office to be remunerated by the 
use of land, the land will prima faoie be re- 
sumable. On the other band, in the case of a 
grant of land burdened with service prima 
facie it will not be resuinable; but the 
terms of the grant or the circumstances in 
which it was made may establish con- 
dition of the grant that it was resumable. 
The onus is on the grantor to make out 
such a condition. 


4. (’15) 2 A. I. R. 1916 Bom. 96 : 39 Bom. 68 : 
28 I. C. 12, Yellava Sakreppav.BhimappaQireppe* 

5. (’18) 5 A. I. R. 1918 Bom. 115 : 43 Bom. 37 : 
47 1. C. 330, Chanarappa v. Bhima. 

6. (’31) 18 A. I. R. 1931 P. 0. 157 : 139 I. 0. 
736 : 33 Bom. L. R, 974 (P.O.), Lakhamgaada v. 
Baswantrao. 
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[22] The learned District Judge has noticed 
all these relevant cases. At the end of para. 6 
of his judgment he formulated the following 
proposition of law : 

[23] “ On a consideration of these autho- 
rities it seems to me to be clear that where there is 
a grant of an office, the services of which are remu- 
nerated by grant of land, the lands are resumable 
at the option of the grantor ; but where there is a 
grant of land burdened with service, the lands 
can be resumed (i) if there is a default on the part 
of the grantee in the performance of service or 
(ii) if there is a condition express, or to be 
inferred from the circumstances of the case, autho- 
rising the grantor to resume the same at will.** 

[24] I must point out for clarity that the 
condition which is supposed to exist must be 
a condition found in the grant, either on 
looking at the grant or by reason of the 
user. But it has to be a condition of the 
original grant. On a consideration of the 
documents, both the lower Courts came to 
the conclusion that in the present case it 
cannot be held that the original grantors 
created an office, which was remunerated by 
the income of these lands. It was pointed 
out that there was no creation of a recog- 
nised office such as the office of Mukhi, 
Patel, Desai, Karkun or Killedar. We agree 
with the conclusion of both the lower Courts 
that, in the present case, there was no crea- 
tion of office which was remunerated by 
the income of the lands in suits. The plain- 
tiffs have, therefore, to establish that the 
lands were granted by their predecessors, 
in-title to the predecessors-in-title of the 
defendants, burdened with services and 
with a condition that if the services 
were not rendered, the lands were liable to 
be resumed. In the present case, we are not 
concerned with the question whether the lands 
were resumable at will, because a demand 
was made on the defendants to perform the 
services. In the notice (ex. 48) the plaintiffs 
complained that the defendants were very 
irregular in their service and had shown 
hostUity in performing their duties. For 
that reason the plaintiffs desired to resume 
the lands. We do not think it is also neces- 
sary, to consider whether the defendants 
had established their title to the lands, as 
claimed in their written statement. The 
plaintiffs having brought the suits, it is 
their duty to establish their title first before 
the defendants could be called upon to enter 
on their defence. It is common ground that 
these lands were originally granted to the 
defendants’ predecessors 200 or 300 years 
ago, and have remained in possession of the 
defendants and their ancestors for that 
time. In the course of evidence it appears 
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to be stated that the Dhrangadhra Durbar 
came to have an interest in half the share of 
the wanta as a mortgagee or assignee about 
125 years ago. That is noted by the learned 
District Judge in para, ii of his judgment. 
It must, however, be noted that plaintiff 2, 
in giving evidence, stated as follows ; 


aie beveuiy rarajas m our wanta. 
\Ve have passed a kachha document in favour 
of Dhrangadhra State. I have seen this docu- 
ment. I have got a copy of this document. 
The original is with the State. Ten Parajas of 
Brahmins have not been mentioned in this docu- 
ment. The ten Barajas of our charkhed have 
also not been mentioned in this document. The 
suit lands which are in possession of the defen- 
dants ^have also not been included in this docu- 
ni6u t« 


[26] It is, therefore, clear that in order to 
establish the plaintiffs’ right to resume the 
lands in suit, they have got to establish 
that these lands were burdened with the 
obligation to render services, and there 
was a condition attached to the grant that 
If the services were not rendered, the lands 
were liable to be resumed. This point is 
material to be considered, because consi- 
derable evidence of the acts and omissions 
in respect of lands under the control of 

Dhrangadhra Durbar has been adduced. 
Principally, it is on that evidence that 
the learned District Judge came to his 
conclusion in favour of the plaintiffs. I shall 
consider that evidence presently. 

[27] Starting on the footing that the plain, 
tiffs have to establish their title and right to 
resume the lands the best evidence would 
be of the plaintiffs’ and their predecessors’ 
acts, and the acts of the defendants and 
their predecessors, in respect of the lands 
in suit, or, in any event, in respect of the 
^nds m the possession of the plaintiffs. 
Jividence in respect of lands under the 
control pf the Dhrangadhra Durbar is 
not direct evidence regarding the lands in 
suit. The plaintiffs themselves have not 
given evidence to show that the defendants 
or their predecessors were bound to render 
any service, or, that the plaintiffs had a 
right to resume possession of the lands. 
They have also not produced any docu" 
ment to support either of these two aspects 
of the matter. The result is that if the 
evidence led in connection with lands held 

Durbar is excluded, 
neither the oral nor documentary evidence 
of the plaintiffs can support the judgment 
of the lower appellate Court. The question 
therefore, is whether the documents pro’ 
duced by witnesses of the Dhrangadhra 
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Durbai* support the plaintiffs* claim in 
respect of the lands in suit, when, as I have 
pointed out, the Dhrangadhra Durbar has 
nothing to do with the lands in suit. The 
learned District Judge has considered this 
evidence in different paragraphs of his 
judgment and for convenience I shall deal 
with the same in that order. 

[28] Jn para, ii of his judgment he dealt 
with a copy of a notice which was prepared 
under the direction of the Dhrangadhra 
State authorities and which was to be served 
on the defendants’ predecessors. That was 
in 1912. The record contains no document 
before that year suggesting that there was 
any right to claim service from the defend- 
ants or their predecessors-in-title. The evi- 
dence further shows that although this 
notice was prepared, it was not accepted by 
the addressees. The result is that the notice 
remained as a document only in the file of 
the Dhrangadhra State. The contents of 
that notice are not brought home to the 
defendants and the statements contained 
therein cannot therefore bind the defend- 
ants. The learned District Judge has 
thought that although the notice was not 
served and accepted by the defendants, 
this notice showed that they were bound 
to render service and if they refused to 
render service, they w'ere liable to have 
their lands resumed. We are unable to agree 
with that conclusion of the lower appellate 
Court. If a document is not served on the 
other side and the contents thereof are not 
brought to the opponent’s notice, merely be- 
cause the claimant wrote something in his 
handwriting, which supported his own right 
or claim, and kept a copy in his file, that 
cannot in any way prejudice or affect the 
defendants' rights. We are unable to agree 
with the conclusion of the learned District 
Judge as to the effect of the copy of this 
notice being found in the file of the Dhran- 
gadhra Durbar. [His Lordship then ex- 
amined certain documentary evidence and 
concluded :] 

[29] That, in substance, is the whole docu- 
mentary evidence found from the Dhranga- 
dhra Durbar files on which the learned District 
Judge has relied. That documentary evi- 
dence falls into two parts. It consists either 
of documents of the State itself to which the 
defendants or their predecessors were not par- 
ties. They were written behind the back of the 
defendants and their predecessors. It is obvi- 
ous that statements found in such documents 
about the obligation of defendants to render 
service cannot be evidence against the defend- 


A. I.B. 

ants. The rest of the documents are urged 
as admissions. As we have pointed out, the 
alleged admissions are made by two persons 
and they cannot bind the defendants as the 
signatories were not, in law, authorised to 
make any admission on behalf of the defend- 
ants. The documents relied upon can only 
be put forth as instances in which therright 
to claim service was put forth and accepted 
or admitted. As we have pointed out, the 
evidence is of a nature which does not sup- 
port this contention. 

[30] The plaintiffs also relied on the sanad 
which was issued to them. That, however, 
does not materially help the plaintiffs be- 
cause by itself it is only a decision in res- 
pect of the liability to pay revenue between 
the plaintiffs and the Government. It does 
not decide the title to land, much less the 
liability of the defendants to render service 
to the plaintiffs. It was urged that no por- 
tion of the land was sold at any time by the 
defendants or their predecessors. That again 
is not evidence from which an agreement to 
render service could be spelt out. 

[31] In our opinion, the documents relied 
upon by the plaintiffs do not establish the 
plaintiffs’ claim. They do not relate to the 
lands in suit. Moreover, we have no evidence 
of the terms on which the Dhrangadhra Dur- 
bar obtained possession of these properties 
from the Jhalas several years ago. It appears 
to be arguable that on every transfer by the 
Jhalas, the Vaghelas are not bound to per- 
form services claimed by the transferees. The 
proposition which is pressed on us is this : 
Suppose the Jhalas transferred one acre of 
land out of this wanta to a different party, 
and in that way fifty different owners resid- 
ing in fifty different towns in India acquired 
the rights as transferees of the Jhalas, would 
the Vaghelas be bound to render the services 
claimed in these fifty different towns because 
the original Jhalas had transferred the land 
to these fifty different parties ? In this case 
it is not necessary to decide the question, and 
therefore, we express no opinion on the point. 

[32] We should also point out that in the 
present case the plaintiffs had formulated in 
Ex. 52 the nature of services which the defend- 
ants had to render under the terms of the 
grant. That is, on the face of it, a grossly ex- 
aggerated list and there is no evidence to 
supix>rt the contention that at any time the 
condition was to perform the services stated 
in Ex. 62. The services which as a result of 
the compromise the three signatories agreed 
to perform under Ex. 138 are of a fat more 
limited nature. Having regard to our oon- 
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elusion on the main point, it is not necessary 
to consider whether it is open to the plaintiffs 
to rely on proof of certain services rendered 
to the Dhrangadhra Durbar only to establish 
their claim to extract services as claimed in 
Ex. 52 in respect of the lands in suit and 
contend that the lands were granted to the 
defendants with the burden of rendering 
service and on condition that on failure to 
render the service, the lands were resumable. 
We think that the appeals should be allowed. 
The decree of the lower appellate Court is 
set aside and the decree of the trial Judge in 
each of the three suits is restored. The res- 
pondents will pay the costs of these appeals 
and the costs of the lower appellate Court. 

D.S./D.H. Appeals allowed. 


[Case No. 94.J 

A. I. R. (33) 1956 Bombay 559 

Stone C. J. and Kania J. 
NaghuTiaih ^ adhavlal Assessee 

V. 

Commissioner of Income-tax 

— Opposite party. 

Income-tax Ref. No. 5 of 1944, Decided on 26th 
September 1944. 

(a) Income-tax Act (1922), S. 4 (1) (b) (in) and 
second proviso—Applicability of second pro- 

(iii)— Proviso does not apply to 
u not ordinary resident in 

T arising outside British 

India ^ter April 1, 1933, but not in accounting 

year—Sum brought in British India in account- 

liable to be assessed under 

SUD-Cl* (ill)* 

o grammatically the second proviso to 

8. 4 (1) must apply to sub-cl. (iii) of S. 4 (1) (b) 
there can never be a case in which it in fact gives 
relief to any tax-payer, because under sub-cl. (iii) 
tax only attaches to a particular type of income, 

P^ofits and gaips 
brought into or received in British India during 

such 1 . e., the account year, and the benefit given 

by the second proviso is not to operate in certain 

events; one of those events is that if the income 

I t" into or received in 

British India durmg such year, [p 400 C 21 

Where, therefore, the income 0 / an assessee 
who IB a resident but not an ordinary resident iii 

outside British India after 1st 
I? accounting year, and the 
into British India in the accounting 
^ar the sum is liable to be assessed in the assess- 
ment year under S. 4 ( 1 ) (b) (iii). [p 450 c 2J 

(b) Interpretation of Statutes — Court is not 
concerned with policy of Legislature. 

A Court IS not concerned with the question of 
policy of the Legislature. The duty of\ Court is 
merely to administer law as it finds. [P 462 C 11 
Sir Jamshedji Eanga — for the Assessee. 

M. C. Setalvad — for the Commissioner# 

Facts. — The assesses, Raghunath 
Madhavlal, was an undivided Hindu family, 
represented by its manager, Eaghunathdas 


Anandram. The family had sources of income 
at Gangapur in the Hyderabad State and 
also at Ahmednagar and in Bombay in Bri. 
Msh India. The sources of income outside 
British India were agriculture, money-lend- 
ing and grain business. In British India, 

they were similar at Ahmednagar, and cotton 
business in Bombay. 

[ 2 ] The assessee was assessed to income- 
tax in British India for the charge year 1939-40 
on Rs. 55,507. It included the amount of Es. 
29,310 which represented the income of the 
assessee in the Hyderabad State, earned 
after 1st April 1933, and before the account- 
ing year. The item of Es. 29,310 consisted of 
two items, Es. 25,000 and Es. 4,310. The first 
was a credit item brought into British India 
from the Hyderabad State in the year of 
account. In the other which was on account 
of sale of grain brought into British India 
from the Hyderabad State, there was an 
excess of rs. 4.320 on the credit side. 

[3] The Income-tax Officer included the 
item of ES. 29,310 in the assessee’s total income 
liable to tax. On appeal, the Appellate Assist- 
ant Commissioner took the same view On 
further appeal, the Appellate Tribunal was 
of opinion that the item of Es. 29,310 could 
not be included in the assessee’s total income 
having regard to the second proviso to s. 4 
( 1 ), Income-tax Act, 1922, which governed 
the liability of a ‘not ordinarily resident” 
assessee, and directed that the amount of 
Rupees 29,310 should be excluded from the 
assessee’s total income. 

[ 4 ] At the instance of the Commissioner 
the Tribunal referred the following question 
to the High Court for opinion : 

[ 6 ] “Whether, in the circumstances of the case 
and on a true construction of the second proviso to 
sub-section (1) to Section 4, Income-tax (Amend- 
ment) Act, 1939, the amount of Es. 29,310 was 
properly excluded from the respondent’s total in- 

1939-40 assessment year 

[6] Stone C. J. — This is a reference under 
S. 66, Income-tax Act. The assessee is an un- 
divided Hindu family. The assessment year 
is 1939-40 and the accounting year is S. Y. 
1994. The assessee is a resident but not an 
ordinary resident and the total assessment 
was in the sum of Rs. 55,507 of which Rupees 
29,310 is the amount of income in dispute. It 
IS admitted that this arose outside British 
India and was brought into British India 
during the year of account, but the income 
did not accrue m the year of account but 
in the Receding year or years. The point 
IS y^ether the second proviso of s. 4 , sub- 
s. U) of the Act qualifies sub-s. ( 3 ) of that 
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section. Section 4 is not an artistically 
drawn up section, and it is necessary 
to examine the structure of the whole of 
it in order to understand its full effect 
bearing in mind that there are three cate- 
gories of persons, viz., non-residents, persons 
who are ordinarily residents and persons, 
who though residents, are not ordinarily 
residents. Section 4, sub-s. (l), commences 
by saying that the total income of any 
previous year of any person (i. e., all the 
three categories) includes all income, profits 
and gains from whatever sources derived 
which — (then there follow three alternative 
cases, the first alternative being) (a) are 
received or are deemed to be received in 
British India in such year by or on behalf 
of such person. Case (b) deals with the 
case in which the person is a resident in 
British India during such year and the 
income accrues or arises or is deemed to 
accrue or arise to him in British India 
during such year, or, accrues or arises 
to him without British India during such 
year. Sub-clause (iii) of that clause (viz., 
cl. (b) of s. 4 (i)) is relevant to the reference 
before us and runs as follows : 

[7] “(iii) having accrued or arisen to him without 
British India before the beginning of sucli year 
and after the 1st day of April, 1933, are brought 
into or received in British India by him during 
such year." 

[8] Clause (c) of s. 4 (i) deals with the 
case where such person is not resident in Bri- 
tish India during such year and the income 
accrues or arises or is deemed to accrue 
or arise to him in British India during 
such year. These clauses are followed by 
three provisos. From the terms of the first 
proviso, it is clear that it does not operate 
either upon clause (a), cl. (b) (i) or cl. (c) 
because as the proviso itself shows it is 
to prevent tax being charged in the 
particular year there mentioned under 
aub-cl. (ii) and sub-cl, (iii) of cl. (b) at 
the same time. Leaving for the present the 
second proviso and passing to the third 
proviso it is also clear from its terms that 
that proviso cannot apply either to cl. (a) 
or to cl. (b) (i) or to cl. (c). Thus it is clear 
that although the three provisos are so 
arranged as to come at the end of the 
substantive part of sub s, (i), the first and 
the third provisos apply only where they 
can be made to fit. With that introduction 
I now turn to the second proviso which 
is relevant to this case. It runs as follows: 

[9]‘Trovided further that, in the case of a person 
not ordinarily resident in British India income 
profits and gains which accrue or arise to him 


without British India shall not be so included 
unless they are derived from a business controlled 
in or a profession or vocation set up in India or 
unless they are brought into or received in 
British India by him during such year. 

[10] Clearly therefore this proviso applies 
to sub-cl. (ii) of cl. (b). The question is as to 
its application to sub-cl (iii) of that clause. 
By aub-cl. (iii) of cl. (b) the total income 
there is included in the income of 
a resident person, profits and gains hav- 
ing accrued or arisen to such person with- 
out British India before the beginning of 
the account year and after 1st April 1933, 
and brought into or received in British India 
by him during that year. Therefore, sub- 
cl. (iii) catches income which is brought into 
or received in British India by the assessee 
during the year. Although grammatically 
the second proviso must apply to sub- 
cl. (iii) there can never be a case in which 
it in fact gives relief to any tax-payer, 
because under sub-cl. (iii) tax only attaches! 
to a particular type of income, profits and 
gains, i. e. income, profits and gains 
brought into or received in British India 
during such, i. e. the account year, and the 
benefit given by the second proviso -is notl 
to operate in certain events, and one of 
those events is that if the income, profits' 
and gains are brought into or received in 
British India during such year (the words; 
used in sub-cl. (iii) of ' that clause and in 
the second proviso are similar so that in 
effect the proviso can only give relief to 
taxation under sub cl. (ii) of cl. (b)). The 
difficulty appears to arise from a too ambi- 
tious attempt to make the same proviso to 
apply to totally different circumstances con- 
tained in the sub-clauses to which all three 
provisos are appended. In my judgment the 
Appellate Tribunal have not taken a correct 
view of the matter and the question referred 
to us must be answered in the negative. The 
assessee to pay the costs of the reference. 

[11] Kania J. — The undisputed facts in 
this reference are that the assessee is an un- 
divided Hindu family, classed as resident 
under s. 4A (b), but was not ordinarily resi- 
dent under S. 4B (b) of the Act. It is found by 
the Tribunal that the sum of Rs. 29,310 in 
question was income which arose outside 
British India, but not in the accounting year. 
It is further found that the said sum was 
brought into British India in the account 
year. On these facts the question whether 
the sum of Rs. 29,310 is liable to be assessed 
in the assessment year is submitted for the 
Court’s opinion. 
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without British India. The next words are 


[12] The answer depends on the true con- 
struction of s. 4. Sub-section (l) of that section 
provides that subject to the provisions of the 
Act the total income of any person in any 
previous year includes all income, profits or 
gains from whatever source derived. Then 
follow the three sub-heads under which dif- 
ferent incomes are grouped. The first is in- 
come received or deemed to be received in 
British India in such year by or on behalf 
of such person. This is accepted by counsel 
on both sides as meaning “primarily receiv- 
ed I. e. recei ved as income in the first stage. 
Ihis clause will therefore cover income which 
13 received in British India in such year 
although it may or may not have arisen or 
accrued in that year. The second clause is 
material to the present discussion. It applies 
to a person who is “resident” in British 
India during such year. In that clause the 
income is classified under three heads: (i) 
which accrues or arises or is deemed to accrue 
or arise to him in British India during that 
year. That means that a resident whose in 
come has arisen in British India during that 
year is to be taxed on such income. ( 2 ) In 
come which has accrued or which has arisen 
to him without British India during such 
year Under this clause, all his world income 
tor the accounting year is liable to be taxed 
under the Act. (3) The income having accrued 
or arisen to him without British India after 

beginning of the 
accounting year, if it is brought into or re 

ceived in British India by him during such 

nrioi: to^fr ^“co^e 

prior to 1st April 1933 , is not to be taxed in 
British India. Secondly his income of the 
accounting year is not taxable under this 

n ■ uf requisite is that it must 
be brought into British India during the 

accounting year. ® 

wW ^ considered is to 

what relief a person who is not ordinarily 

resident within the meaning of s. 4B (b) is 

Sef Legislature has provided relief 
naer the second proviso of s. 4 (l) The 

scheme IS this. The taxing authorities ascer! 

under the three classes mentioned above and 
then proceed to consider whether he is a’ ver. 
son not ordinarily resident in British India If 
the answer is in the affirmative they next 
proceed to consider what income, profits or 
gams are included in the total which accru- 
^ or arose to him without British India. 
Having done that, they have to delete the 
Items of such income which arose or accrued 


to show what part of that income could be 
roped in again thereafter. The proviso pro- 
ceeds to provide that such income has to be 
excluded unless (i) “they” are derived from 
a business controlled in or profession or voca- 
tion set up in India. Therefore, if it is 
ascertained that the income excluded under 
either of the two heads, viz., 4 (i) (b) (ii) and 
(ill), was income derived from such business 
or profession or vocation, it should again 
come into the total income of the assessee. 
Ihe second contingency is if “they” {meaning 
any item of the income excluded under the 
mam part of the proviso) are brought into 
or received m British India by him during 
such year. If so, such income again becomes 
liable to tax. That, in my opinion, is the plain 
reading of the proviso. 

[14] The Tribunal was pressed with the 
argument that if the proviso is so read, in no 
case covered by s. 4 (i) (b) (iii) a person not 
ordinarily resident can get relief. In their 
anxiety to believe that the Legislature con- 
templated the ground of relief in respect of 
all meorne which had accrued without 
British India, because those are the words 
used m the proviso— they construed the 
proviso to mean that if the income bad 
accrued or arisen in the accounting year and 
was brought into British India during ’such 
year then only the income was liable to 
ta,x. ibis would involve reading in the pro- 
viso the words ‘in the year of account” at 

“income accru- 
mg or arising without British India” occur. 

In doing so they overlooked the pitfall, that 
• 1 * It I f main proviso 

inapplicable to the income included under 
S. 4 (1) (b) (ill). The pronoun “they” occur, 
ring at two places in the proviso must be read 
as a substitute for “income which accrued or 
arose to him without British India.” If iihe 
words in the year of account” are to be read 
in that expression (as held by the Appellate 
Xnbunal), it is clear that the proviso itself 
will not apply to the income included under 

f P, ^®°a,use in respect of income 

which had accrued during the year of account 
the sub-clause does not cover the case In 
that view, the sum of es. 29 . 310 , which will 

S. 4 (1) (b) (ill), qqJ Jjg saypj Uy lU 

proviso itself and will continue to to includ. 
ea in his income. 

that this proviso 
Muld have been far better worded. If the 
ntention of the Legislature was to give 
relief to a person not ordinarily resident in 


A. LB. 
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British India in respect of income which 
arose without British India, only if he did 
not bring it within British India, nothing 
would have been more easy than to substi- 
tute the words “without British India** by 
“under S. 4 (l) (b) (ii)’’ in the proviso in 
question. Not having done so, and feeling 
that the words generally used were likely to 
cover both the income which had accrued or 
arisen to the person without British India 
(under the second sub-clause), and also 
under the third sub-clause, and not desiring 
to give relief in respect of the income which 
was taxable under the third sub-clause, they 
repeated the exact words which were used 
in the concluding part of the third sub-clause 
at the end of the proviso. The result is that 
a person not ordinarily resident in British 
India gets relief in respect of income which 
had accrued or arisen to him without British 
India only in respect of such income as he 
does not bring within British India. If he 
brought the income which had accrued after 
1st April 1933, his case would be covered by 
S. 4 (1) (b) (iii), provided it was income 
which had accrued before the beginning 
of the accounting year. If it was the income 
which had accrued during the accounting 
year, his case would be covered by S. 4 (l) 
(b) (ii), and the income w'ould be liable to 
be assessed only if it was brought into 
British India ; otherwise under the main 
proviso it was saved. 

[16] It was pointed out on behalf of the 
assesses that he was a non-resident altogether 
for four years before the year of assessment 
and was not liable to tax under the Act be- 
fore it was amended in 1939. It was urged 
that the Legislature could not have intend, 
ed that such a person was to be taxed be- 
cause of the definition of a “person not ordi- 
narily resident” brought in by S. 4 (l) (b) of 
the Act. We are not concerned with the 
question of policy of the Legislature, The 
duty of a Court is merely to administer the 
law as it finds and there is nothing repulsive 
in the conception of the Legislature thinking 
of giving relief to a person not ordinarily 
resident after the commencement of the Act 
only in respect of income which such person 
did not bring into British India. That argu- 
ment under the circumstances cannot help 
the assesses. I, therefore, agree that the 
answer to the question referred to the Court 
for its opinion should bo in the negative. 

v.r./d.h. Befcreiicc answered 

in the negative. 
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Plaintiff — 
Appellant 


V. 


Barnchand Balchand and another — 

Defendants — Bespondents. 

Second Appeal No. 312 of 1943, Decided on 
19th November 1945, from decision of Asst. Judge, 
Ahmednagar, in Appeal No.228 of 1939. 

Transfer of Property Act (1882), S. 52 — 
Applicability — Pending suit ending in consent 
or compromise decree — Section applies — But 
consent or compromise must be honest and 
not fraudulent or collusive. 

The rule of Us pendens applies even though the 
pending suit ends in a consent decree or a 
compromise decree, but the consent or compromise 
must be honest and not fraudulent or collusive. A 
person, who takes transfer of property which is 
the subject-matter of a suit during its pendency, 
takes the risk of losing it if the result of the suit 
goes against the party from whom he has taken 
the transfer. But he takes such a risk of an 
adverse decision obtained in a fair and legal 
manner. If the final decision in the pending 
litigation is brought about by fraud or collusion, 
it cannot be said that Us pendens was fairly 
decided and that decision cannot affect the rights 
of the transferee pendente lite, [P 464 C 1] 

Defendant 1, widow of defendant 2*3 brother, 
obtained a decree for possession of certain property 
against defendant 2, having sucoeeded in proving 
that her husband and defendant 2 were separate. 
During the pendency of an appeal against the 
decree filed by defendant 2, defendant 1 sold the 
property to the plaintiff who, however, did not 
get himself impleaded in the appeal. The plaintiff 
filed a suit against both the defendants to recover 
possession of the property purchased by him. The 
defendants then appeared in the appeal and put 
in a compromise application admitting that defen- 
dant I’s husband had died in union, that defen- 
dant 1 was entitled only to maintenance and that 
defendant 2 was the owner of the entire property 
subjeot to defendant 1*8 right of maintenanoe. The 
decree of the trial Court which was wholly in 
favour of defendant 1 was set aside and a decree 
in terms of the compromise was passed. Thereafter 
the defendants put in their written statement con- 
tending that defendant 1 had no title to the pro- 
perty in suit and that as the plaintiff’s pu^aso 
was petufenfe life it was subjeot to the dooiMon in 
the appeal which was pending: 

Held, that as the compromise decree in the 
appeal was the result of collusion and fraud, it was 
not binding on the plaintiff and did not affect the 
plaintiff’s rights under the sale deed and S. 62 did 
not prevent him from ignoring the compromise 
decree and seeking to prove in spite of that decree 
that defendant 2 was separate from his brother 
and that the brother was the owner of the 
in suit. tP46*Ofl 

Held further, that by reason of the fraud antt 
collusion the plaintiff was at liberty to lead 
evidence in spite of the compromise decree to prow 
that his vendor had a tiUe to the ptopW 

that the sale deed passed by her i 

tillfl iinnn him. AlthODOh the teVCtSal Of the ttlW 
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Court 3 decree by the appellate Court was not 
binding on tbe plaintiff yet the plaintifi could 
not take advantage of the decree of the trial 
Court which no longer subsisted. He must therefore 

litigation that defen- 
aant 1 had title to the property in suit. [P 464 C 2J 


T. P. Act — 

(36) Mulla, Page 221, Ft. (t). 

G. M. JosJii—toi: Appellant. 

J . G, Rele and J, N. Samhhoo — 

for Eespondent 1. 

Judgment — The suit out of which this 
appeal arises was filed by the plaintiff to 
recover possession of certain property which 
he had purchased from tme Sheubai. defen. 
dant 1 , on 1 st December 1937. Defendant i is 
the widow of defendant 2 ’s brother Dhondiba. 
After Dhondiba s death defendant 1 claimed 
teat she succeeded to his property as his heir. 

But defendant 2 claimed that Dhondiba had 

died in union with him and that the property 
in his possession came to him by survivor 
ship. Defendant i. therefore, filed Suit No. 130 
o 1936 against defendant 2 to recover posses- 
sion of the property which she claimed to 
have been allotted to her husband’s share She 
succeeded in proving that her husband’ and 
defendant 2 were separate and a decree for 
possession of the property in suit was passed 
in her favour on 25th September 1937. Defen- 
dant2 filed an appeal (no. 297 of 1937) against 
that decree in the District Court on 5 th 

appeal was pend- 

the nl! ^ property in suit to 

December 1937. But the 
plaintiff did not get himself impleaded in 
the appeal. As defendant 1 had no longer 
any interest in the property she did not 

s^ed ^n -- 

18th juTv present suit on 

recover possession of the property p “sed 
by him. Defendant 1 , though served with 
toe summons in the suit, did not first appear 
Defendant 2 was served with the summons 
and he appeared on 7th December 1938 On 

written statement. They were given timo +'ii 
22 nd December 1933 , and SrSie^ut 

No^'M 7 *^^f appeared in Appeal 

NO 297 of 1937 which was still pending^ Md 

put in a compromise application wherein ^ 

was admtted that defendant I’s husband 

’“■on with defendant 

^ that defendant 1 was entitled only to 
maintenance and that defendant 2 was the 
wner of the entire property subject to de. 


fendant is right of maintenance. Her 
maintenance was made a charge on the pro- 
perty and she was paid Es. 75 in cash for 
arrears of maintenance. The decree of the 
trial Court which was wholly in favour of 
defendant 1 was set aside and a decree in 
terms of the compromise was passed in the 
appeal on icth December 1938. 

[a] Thereafter the defendants put in their 
written statement in the suit on 8th March 
1939, contending that defendant i had no 
title to the property in suit, that it had been 
decided in the previous litigation that her 
husband had died in union with defendant 
2 and that as the plaintiff’s purchase was 
pendente hte, it was subject to the decision 
in the appeal which was then pending. The 
trial Court upheld these contentions and dis- 
missed the suit. But in appeal the learned 
first class Subordinate Judge with appel. 

whetheT^tT it. necessary to decide 

Whether the compromise decree in Aonefl) 

No. 297 of 1937 was coUusive and fraudulent. 

whether 

obtained by collusion and fraud by 
defendants i and 2 with a view to defeat 
the plaintiff’s rights under his sale deed 
and remanded the suit for a finding on it 
The trial Court then recorded a finding on 
that issue in the affirmative and found that 
the compromise decree was not binding on 
the plaintiff. That finding was accepted by 
, . ®,^°wer appellate Court and as the plain- 
tiff 3 suit was not affected by the previous 
htigation, which ended in a compromise 
decree, the decree of the trial Court was 
reversed and the plaintiff was given a decree 

costs. 

Defendant 2 has now appealed against that 
decree and it is contended that the Courts 

‘be com. 

Efs was collusive and fraudulent. 

1 W sufficiently 

justified by the circumstances disclosed in 

[4] Defendant 1 had succeeded in her suit 
against defendant 2 and obtained a decree 

Relying on that decree the 
plaintiff purchased the property from her 

but unfortunately the decree has been an 

^aled against and at the date of the safe 

aecree of the trial Court was not final and 
uft Tnce T " ®°4itinuation of tS 

suit. He should have applied to tL appel- 
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late Court to be joined as a respondent 
since he bad by bis purchase stepped into 
the shoes of defendant 1 . But be did not 
do so, and as defendant 1 had no longer any 
interest in the property, she did not think 
it worth-while opposing the appeal. She did 
not execute the decree of the trial Court 
to recover possession of the property and 
the plaintiff had to file a fresh suit against 
both the defendants to enforce the sale deed. 

[5] It is significant that although defendant 
1 did not appear in the suit, she joined defen. 
dant 2 in engaging a common pleader after 
the summons in the suit was served on de- 
fendant 2 and both of them took time to 
put in a written statement. The appeal was 
still pending then and defendant 2 wanted 
to get it disposed of, before putting in a 
written statement in the plaintiff’s suit. Both 
the defendants then put in a compromise 
application in the appeal, although defen- 
dant 1 had not appeared in the appeal till 
then. That application was put in just nine 
days after they took time in the suit for 
putting in their defence. It is, therefore, 
obvious that defendant 2 succeeded in 
persuading defendant l to admit that her 
husband had died in union with him, to give 
up all the contentions in the suit and be 
satisfied with the allowance of maintenance. 
She was not a loser by that compromise 
since she had already parted with her hus- 
band’s property in favour of the plaintiff 
and had no longer any interest left in it. 

[6] It is, therefore, clear that the defen- 
dants acted collusively and fraudulenty in 
getting the appeal compromised, with the 
evident object of defeating the plaintiff’s 
rights under the sale deed which he had 
obtained from defendant 1 . I, therefore, 
accept the concurrent finding of both the 
Courts below that the compromise decree in 
Appeal NO, 297 of 1937 was collusive and 
fraudulentand is not binding on the plaintiff. 
It is true that the rule of Us pejideiis applies 
even though the pending suit ends in a con- 
'Sent decree or a compromise decree, but the 
|Consent or compromise must be honest and 
inot fraudulent or collusive. A person, who 
I takes transfer of property which is the 
subject-matter of a suit during its pendency, 
takes the risk of losing it if the result of 
the suit goes against the party from whom 
he has taken the transfer. But he takes 
such a risk of an adverse decision obtained 
in a fair and legal manner. If the final deci- 
sion in the pending litigation is brought 
about by fraud or collusion it cannot be said 
that the lis pendens was fairly decided and 


A. I. B, 

that decision cannot affect the rights of thei 
transferee pendente lite. Hence the plaintiff 
is not bound by the compromise decree in 
appeal No. 297 of 1937 although that appeal 
was pending when he purchased the pro-l 
perty from defendant 1. 

[7] This, however, cannot dispose of this 
suit finally. Had the compromise decree been 
fairly obtained or had it been held in the 
appeal that defendant I’s husband Dhondiba 
had died in union with defendant 2 and that 
defendant 1 was not the owner of the pro- 
perty at the date of its sale to the plaintiff, 
then the plaintiff would have been bound by 
that decree and under the doctrine of lis 
pendens it would not have been open to 
him to plead that Dhondiba had died sepa- 
rated from defendant 2. But as the compro- 
mise decree in the appeal was the result of 
collusion and fraud, it does not affect the 
plaintiff’s rights under the sale deed and 
s. 52, T. P. Act, does not prevent him from 
ignoring the compromise decree and seeking 
to prove in spite of that decree that defen- 
dant 2 was separate from Dhondiba and 
that Dhondiba was the owner of the property 
in suit. By reason of the fraud and collu- 
sion the plaintiff is at liberty to lead evidence 
in spite of the compromise decree to prove 
that his vendor had a title to the property 
and that the sale deed passed by her confer, 
red that title upon him. 

[8] But this aspect of the case does not 
appear to have been considered by the 
Courts below and it was assumed that if 
the compromise decree of the appellate 
Court is not binding on the plaintiff, the 
plaintiff would be at once entitled to a 
decree in his favour on the strength of 
the decree of the trial Court. But that 
decree is no longer in existence and 
when the plaintiff purchased the property 
that decree was under appeal and in the 
appeal that decree was set aside. Although 
the reversal of the decree by the appellate 
Court be not binding on the plaintiff, yet 
the plaintiff cannot take advantage of the 
decree of the trial Court which no longer 
subsists. He must, therefore, prove in- 
dependently of that litigation that defen- 
dant 1 had title to the property in suit In 
his written statement defendant 2 did con- 
tend that she hod no title to the property and 
had no right to sell it and a specific issue 
was raised in the trial Court regarding the 
plaintiff’s right and title to the property. 
But as both the Courts below did not think 
it necessary for the plaintiff to prove in this 
suit that Dhondiba and defendant 2 were 
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separatG by reason of the trial Court’s decree 
in the previous litigation, no evidence was led 
by either party on that issue. I think that in 
the interest of justice both the parties should 
be allowed to adduce evidence to prove that 
defendant 1 was the owner of the property 
in suit when she sold it to the plaintiff. This 
issue will necessarily involve the question 
whether her husband Dhondiba had separated 
fiom defendant 2 and whether the property 
in suit had fallen to his share or was his 
self-acquisition. I, therefore, remand the 
suit to the trial Court for findings on these 
issues. Both the parties are at liberty to ad- 
duce further evidence. The findings should 
be certified to this Court through the District 
Court within three months after the record 
13 received by the trial Court. 

v.r./d.h. Suit remanded. 

[Case No. 96.] 
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SPECIAL BENCH 

Macklin, Lokcr and Raja- 
dhyaksha JJ. 

Hashmatulla Rahatulla 
Accused — Appellant 

V. 

Emperor. 

20th December 1945, from jadgmekt of Bha “ 

J., m Case No. 10, Third Criminal Sessions kf 

307 and 411A 

Tjr- V interference under S. 411 A 

the« interfere unless 

tnere is material error in charge to turv or 

verd ict IS manifestly erroneous or unreasonable. 

A thongh the power of interference given by 

not necessariiv follow 
that the High Court ie bound to foilow it ind°J! 

crrt“ wnf “ ‘1*0 High 

nnri?! exceed the powers which it ordi- 

it n S 307"®\lfh referred to 

Q l?i A although both in appeals under 

<‘46) Chitaiey, S. 4UA, N. 3. Pts. 2 and 3. 


mal compliance with the provisions of S. 342 which 
Lnhf ?ifof -f ® ^l^^ires. But there can be no 

«n to examine 

an accused person on points which are of izreafc 

importance to the case against him. But omifsion 

to question an accused person on specific points is 

not an illegality and it does not follow that the 

omission to question an accused person on specific 

points, even though it may be the duty the 

Judge to do^ so, will necessarily vitiate the trial 

whefLr a failure of justice and 

whether it has or has not occasioned a failure of 

nn Tw ^ ® question depend- 

lol R 7 ^ *' 20 A.I.R. 1933 PC 

1-4, ReL on. |-p 4 gQ ^ * 

Cr# P C ^ 

15, Pt. 1 : N. 35. 

^ pLa 9%. 

—Le^ificate to appeal on facts— Jury trial be 
fore High Court _ Verdict of jury wrong- in 
Judge s opinion but accepted being unanimous 
-Judge may give certificate _ VerdicroTjury 
not unanimous— Judge accepting verdict can^ 

be an'n? 1 - Whethe? there should 

pelia?e CouH.'“ """" «P- 

When in a ease tried before a High Court the 
jury are unanimous in their opinion, if the Judge 
thinks that the verdict of the jury is wrong but 
has got to be accepted by him as it is unanimous 
the Judge may give a certiBoate to enable an an- 
peal ori facts. But when the jury are not unanim- 

the T.?d jeast six of them are of one opinion aSd 
the Judge thinks that the verdict of the majority 
IS not acceptable to him he is bound to dischLge 
the jury under S. 305 (3) ; it is not open to hir^ to 

accept the verdict and then grant a certificate undL 

s. 411A to appeal on facts. It should be left fn 

the appel ate Court to say whether there should be 
an appeal or not. j-p 

Cr Pc * 

(’46) Chitaiey, S. 411A, N. 2. 

J". D. Patel and B. D-BoovariwalaandPochaii 

J amshedji — for Appellant, ^ 

E. Af. Munshi and K. B. Bharucha, Public 
Prosecutor — for the Crown. ^uouc 


Macklin J. _ This is an appeal under 
the amended s. 4 Ha, Criminal P. 0 . 1898 
against the verdict given by a majority of 
seven to two in a trial held before sLg 
wati J on a charge of murder. The majo. 
rity of the jury convicted the accused of 
murder and Bhagwati J. accepted the ver 
diet and sentenced him to transportation for 
life but at the same time gave a certificate 

[ 2 ] The powers of this Court in dealimr 
with appeals from verdicts of a High Court 
jury have been laid down in 47 Bom r ^ 

fho h^.'f “ion fsThat -a?- 

thoughj ^ower of interferen ce by 

V. Fernandfz. '^“^ernment of Bombay 

/ 
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S. 411A is very wide, it does not necessarily 
follow that the High Court is bound to follow 
it indiscriminately in every case, and in prac- 
tice the High Court will not exceed the 
powers which it ordinarily exercises in deal- 
ing with cases referred to it under s. 307 of 
the Code, although both in appeals under 
S. 411A and in references under S. 307 the 
powers which it is entitled to use if it thinks 
fit are very much wider. In practice re- 
ferences under S. 307 are treated as if the 
test for interference were either a material 
error in the charge to the jury or a verdict 
which on the facts of the case is manifestly 
erroneous or unreasonable. Here, there is no 
question of any error in the charge to the 
jury; and the principal question which we 
have to decide is whether it can be said that 
the verdict of the jury in this case is the 
verdict of unreasonable men, having regard 
to the facts of the case. A subsidiary ques- 
tion arises as to whether we ought in this 
case to exercise our power to direct a new 
trial in view of the fact that certain ques- 
tions which might properly have been put 
to the accused under S. 342 of the Code and 
which ordinarily would have been put to 
the accused under that section were not put 
to him. [His Lordship then dealt with the 
facts of the case and continued :] 

[3] When called upon to make a state- 
ment the accused said that at about 7 o’clock 
he returned from his hair cutting saloon 
and saw the three Pathans in his room, 
two of them inside and one outside. As he 
arrived, the two Pathans inside were coming 
out, and one of them aimed a blow at the 
accused. The accused then caught hold of the 
knife with his hand and was out across the 
fingers. He again caught hold of the knife, 
and was again cut across the fingers when 
the Pathan pulled the knife out of his grasp. 
He then says that the Pathans started run- 
ning away and that he chased them shouting 
'thieves, thieves.’ When he came out on the 
road he saw the deceased lying on the road, 
and a victoria was fetched and the deceased 
taken to hospital. It is to be noted that the 
apparent meaning of this statement is that 
the accused did not see the woman injured 
until he saw her lying on the road. The 
statement covers the use of the accused’s 
knife, and it also covers his presence on the 
spot either at the time of the murder or 
almost immediately afterwards. But it does 
not cover certain other jMDints upon which 
the prosecution relies, namely the dying de- 
claration, the motive, the request to Abdul 
Rahim to tell a false story to the police 


about Pathans, and the fact of the knife 
having been bought in a false name ; nor 
does it cover the story of the knife having 
been thrown behind the gharry. Speaking 
for myself, I am not quite clear as to the 
meaning of the evidence on this last point ; 

I am not altogether satisfied that the inten- 
tion of the witness was to suggest that the 
accused had made a concealment of bringing 
the knife from the house. 

[4] It is argued before us that the omis- 
sion to ask questions on these points so as to 
enable the accused to explain them is either 
an illegality which vitiates the whole trial or 
an irregularity which is material in the sense 
that the jury must have been influenced by 
this part of the evidence and were probably 
also influenced by the omission of the ao- 
cused to explain these incidents, though the 
omission of the accused to explain them was 
due to no fault of his own, he having been 
asked no questions about them. We are satis- 
fied that the omission to ask specific questions 
on points like these is not an illegality. The 
accused was questioned generally on the 
case and made a general statement ; and 
that we think is all that the law requires, 
namely, a formal compliance with the pro- 
visions of s. 342 of the Code. But there can 
be no doubt that it is the duty of the Judge 
to examine an accused x>6rson on points 
which are of great importance to the case 
against him. This is made clear from the 
judgment of the Privy Council in 35 Bom. 
L. R. 607.^ But it does not follow that the 
omission to question an accused person on 
specific points, even though it may be the 
duty of the Judge to do so, will necessarily 
vitiate the trial. If the omission to question 
an accused person on such points is not an 
illegality, then the omission to do so will not 
vitiate the trial unless it has in fact caused 
a failure of justice (see s, 637 of the Code) ; 
and whether it has or has not occasioned a 
failure of justice in any particular case is al 
question depending on that case alone. 

[6] It is argued that here the jury must 
have been influenced by this part of the evi- 
dence which was not specifically put to the 
accused for explanation. But it is very 
doubtful if that is so, because the learned 
Judge dealt with the point of the dying 
declaration and with the point of the alleged 
corruption of the witness Abdul Rahim at 
great length in his charge to the jury and gave 
the jury the strongest possible h int that they 

2. (*33) 20 A.I.R. 1933 P.C. 124 : 82 S.Ii.R. 716 : 
142 I.O. 336 : 85 Bom. L. R, 607 (P.OJ, Dffftika- 
nath*Vaima v. Emperor. 
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away by the assailant, whoever he was- it 

was left in the room. As soon as the accused 

left the room, he told the witness Tatya 

that the woman had been killed, though in 

bis own statement he suggests that he had 

no cause to know that she had been killed 

until he found her on the road. He told the 

same thing to the witness Allibux before he 

had seen the woman lying on the road. The 

Witness Abdul Eahim says that he saw first 

the woman and then the accused come out 

of the house but no Pathans, though on the 

story of the accused it was essential for the 

Pathans to come out between the woman 

and the accused; and he made contradictory 

statements as to where these Pathans had 

gone to the police constable and to the wit 
ness Mahomedali Akbar. 

[8] Of course the fact of an accused person 
aving told a false story in his statement to 
the Court is immaterial, because what the 
Court has to see is whether the evidence for 
the prosecution is enough to justify a convic- 
tion. anci It IS only when a case has been 
made out by the prosecution that it is neces- 
sary to examine the accused at all. But 

It A 41 woman was 

Med with the accused’s own knife and that 

the accused was present either at the mur- 

der or immediately afterwards, and there. 

fore it would have been perfectly reasonable" 

for the jury to come to the conclusion that 

the abused was the murderer, even if there 

had been no other evidence in the case and 

even if the accused had refused to make a 

statement at all. The accused having made 

a statement, they would be bound to examine 

his statement and see how far they thought 

It could be true; and when there is evi- 

dence which they are entitled to believe and 

which contradicts the statement of the ac- 

particulars, they would be 
jMtified m rejecting the story of the accused 
altogether. They would not be justified, even 
m this simple choice between the story of 
the accused and the story of the prosecu. 

Uon, in believing the accused to be guiltv 
because he told a false story ; but they would 
be perfectly justified in rejecting his storv 
and relying entirely on such evidence as 
was covered by the story of the accused and 
accepting the version which the witnesses 

[9] As to the truth of the evidence which 
IS not accepted by the defence as true, it is 
\ describe it as such that the jury 

m fact they did so. Even if we ignore the 
yiDg declaration, the statement of Abdul 
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OTght not to rely on that part of the evidence. 
He did not refer to the fact of the knife having 
been bought in a false name; but that, as I 
have said, does not seem to take the case very 
much further, since the accused had a friend 
with him and any attempt to give a false 

In practice, therefore. 
It 13 dimcult to see how the omission of the 

learned Judge to put specific questions to 
the accused on these points and the conse- 
quent failure of the accused to give an expla- 
nation of them can have had any practical 
effect upon the verdict of the jury. I may 
mention that it is difficult to imagine what 
explanation the accused could have given 
beyond saying that the evidence was false • 
and that in effect is what the learned Judge 
himself said to the jury, namely that tL 
evidence must be accepted only with the 
utmost caution, I may also mention that the 
evidence as to the knife having been pur- 
chased in a false name has never been dis- 
puted and no questions in cross-examination 

were put to the witness on that point. 

[6] There is. however, ample evidence in 

the verdict which they did reach, quite 
apart from the evidence about which the 
accused was asked no specific questions. It 
IS true that immediately after this occur- 
rence the conduct of the accused, so far as 
tee general public could see, was that of a 
man who was genuinely distressed at what 

te ft fae could 

vil sufferings of the woman; and 

generaUy was that of a per. 
son who was sincerely fond of her and Ld 

ed S?® lea™, 

ed Judge m his summing up dwelf nn iu- 

an! asLrthe ^ 

they thought that it was possible for tee ac 

in this way if" 

before. But I take it that the jv^ wZ ?e 

““d it cannot CdT 

St I murderer to be successful he 

must ^wayg ^ something of an actor. 

the rest^o/tei however is whether 

me rest of the evidence led by the prosecu 

tion IS enough to justify us in finding that 
dict^he^ “ "^aaaonabfe ver! 

tedly on the spot, either at the murder or 
immediately afterwards; from teat there is 
no pMable escape and it is not disputed. 

The knife used in tee murder was the accus- 
s own knife; and teat knife was not taken 
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Rahim, the false name under which the 
knife was bought, and any allegations or 
suggestions of motive that may have been 
made by the prosecution, the jury would 
still be perfectly entitled to convict upon 
the simple evidence which the accused has 
attempted to explain. We cannot therefore 
say that the jury was wrongly influenced by 
the omission of the learned Judge to examine 
the accused in full on specific questions ; 
nor can we say that, even ignoring those 
items of the prosecution evidence, their 
verdict was an unreasonable verdict. We 
are satisfied that justice has been done in 
this case, and we must dismiss the appeal. 
For reasons to be given by Lokur J., we are 
of opinion that in cases such as this, where 
the Judge has accepted a verdict that was 
not unanimous, he should be slow to give 
a certificate. It should be left to the ap. 
pellate Court to say whether there should 
be an appeal or not. 

[10] Lokur J. — I concur. I wish to add 
a few words regarding the certificate granted 
in this case under S. 411A, Criminal P. C. 
When in a case tried before a High Court, 
the jury are unanimous in their opinion, 
the Judge is bound by their verdict and he 
must give judgment in accordance with it. 
When the jury are not unanimous and at 
least six of them are of one opinion, the 
Judge may or may not accept the verdict 
of the majority. If he disagrees with their 
verdict, he must at once discharge the jury. 
If be does not think it necessary to express 
disagreement with that verdict, he must give 
judgment according to it. But if there are 
not as many as six jurors who agree in 
their opinion, the jury must be discharged. 
This is the gist of S3. 805 and 806, Criminal 
P. C., and it follows that when the Judge 
has accepted the verdict which is not un- 
animous, he must be deemed not to have 
thought it necessary to express disagreement 
with it. In all cases where the judgment is 
in accordance with the verdict of the jury, 
whether unanimous or not, a Court of ap- 
peal can interfere with it on a point of law. 
But an appeal on facts requires a certificate 
either of the Judge who tried the case or of 
the Court of appeal. 

[11] It is now well settled by the ruling 
in 47 Bom. ii. R. 863^ that where there is no 
point of law and there is no misdirection 
or non-direction in the Judge’s charge to the 
jury, a Court of appeal will not interfere 
with the verdict of the jury unless it ap- 
pears to be manifestly 'wrong or unreason- 
able, and therefore a certificate to appeal on 


facts should be granted only when, prima 
facie, the verdict is manifestly wrong or 
erroneous. When the trial Judge grants 
such a certificate, it obviously means that 
he does not agree with the verdict of the 
jury. If he discovers that there was some 
misdirection or non-direction in his charge 
to the jury or that there was some error of 
law, an appeal on such grounds does not re. 
quire a certificate under s. 411A of the Code. 
But if he thinks that the verdict of the jury 
is wrong, but has got to be accepted by him 
as it is unanimous, the Judge may give a 
certificate to enable an appeal on facts. 
Even then the appeal Court will not intsr- 
fere with the verdict \*nles3 it is manifestly 
wrong or unreasonable. But where the ver- 
dict is not unanimous and the Judge thinks 
that it is not acceptable to him, he is bound 
to discharge the jury under S. 305 (3), Cri- 
minal P. C. 

[ 12 ] In the present case the verdict was 
not unanimous. We are told that the learned 
Judge was inclined to discharge the jury as 
he did not agree with their verdict, but to 
avoid a retrial, be accepted it and granted 
a certificate to appeal on facts. There is 
nothing on record to show that the learned 
Judge disagreed with the verdict of the jury. 
In that case the only course open to him 
was to discharge the jury under S. 306 (3), 
but as he passed judgment in accordance 
with the verdict of the jury, it must be 
taken that he did not think it necessary to 
disagree with it. Had he thought that the 
accused should not be subjected to another 
trial before a different jury, it was open to 
him to discharge the jury and then make 
an entry to that effect, which under S. SOS 
would have operated as an acquittal. It is 
only where the verdict is unanimous and 
the Judge is bound to accept it though he 
disagrees with it, that it would be reasonable 
to him to grant a certificate. But it would 
be meaningless to grant it when he is not 
only not bound to accept the verdict but is 
bound to discharge the jury if it is not ac- 
ceptable to him. In my opinion, where the 
verdict is not unanimous and the Judge 
does not agree with it, it is not open to him 
to accept the verdict and then grant a certi- 
ficate under S. 4UA, Criminal P, 0., to ap- 
peal on facts. On the merits of this appeal 
I have nothing to add to what my learned 
brother has said, and I agree that it should 
be dismissed. 

[IS] R^adhyaksha J. — I agree and 
have nothing to add. 

v.r./d.h. Appeal dismissed. 
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contract— Incidents of. 

contract, the seller can give 
symbolical delivery of the goods by tenderin| to 

‘^ccuments, viz., a bill of lading, an 
^ Pc*^cy of insurance. In lavr the 
documents is tantamount 
dor-nT^ eoods Covered by these 

dnpn^ ^ ‘o accept these 

documents and pay the price : (1911) 1 K. B. 214 
■«et- on. (-p ^ 2^ 

* . C. I. F. contract — Invoice 

ent?tTed!\"a?id7 

Where an invoice under a C. I. F. contract men- 
tions and identifies the goods which the buyer has 
purchased; gives the price; and states what amount 

payable by the buyer, it satisfies all the 
requisite conditions of an invoice. [P 473 q jj 

The invoice to which the buyer is entitled is 

ind to the contract between him 

and his seller and not to an invoice relating to a 

seSrandTh contract betwee^n the 

the goods. ,-p^473 ^ 

(c) Contract — C. I. F. contract — Policy of 
insurance under — Nature of. ^ 

of insurance which a seller is under 
an oWigation to tender to the buyer under a 

enablf Jhf h ^ document as would 

enable the buyer to sue on the policy. Unless therp 

fhor“t Stipulation to the contrary, nothing 

°t insurance properW 

inlurar- “ “ertmTate 

ot insurance, or other document which does nnt 
pelude aU the terms of the usual contraot of 

ionUacr ‘'"® "'^luary C. I. p! 

[P 474 Cl] 

under a°^c“T°p“ ^7-“8 to Insure the goods 

reasonable protection and indemnity to the buver 
against the risk of the goods being lost at sea and 
whether the amount for whioh^the goo^ am 
nsured 13 proper or not can only be determined 

whether the amount for which the 
pohoy 13 insured does or does not in fact Sd „ 

f cTyt^ reSd r XLr- 
Ls^fe” i^U?vltThe CrtVto ya^^nr^? 

contraot and not the vain, of tL^ ^ 

^ f 

(e) Contract Act (1872), S. 63 _ For waiver 

is no7n?cessa”yr" consideration 

The law with regard to waiver is to be found in 
S. 63, Contraot Act. Under that section neither 
consideration nor an agreement is necessary to 


constitute a waiver or a dispensation of a promise, 
iiut a promisee can only dispense with the perfor- 
mance of the promise by a voluntary conscious Act. 
It must be an affirmative act on his part. A mere 
omission to assert his right, cannot amount to a 
dispensation within the meaning of the section. 
Even negligence to assert his rights, although it 
might m certain cases result in an estoppel, can- 
not possibly amount to a dispensation within the 
meaning of the section: Observations in {’35) 22 

fqes P ■ r ®QO p obiter-, (’28) 15 A.I.R. 

iy28 r. C. 99, Hel. oh. [p 473 q 4^ 2J 

(f) Precedents _ Privy Council _ Obit'ers 
deserve respect. 

Even ohiters of the Privy Council deserve the 
highest respect. [P 475 ^ 2] 

(g) Estoppel — 'Estoppel when comes into 
play, stated. 

Estoppel can only come into play, if by a party’s 
conduct the other party has changed his position 
m any way to his prejudice or detriment. 

7,^ -rr T^ . 477 C 1] 

M. y. Desa% and N. A. Mody — for Plaintiffs, 

J, G. Bhatt and A, A. JPeerbhoy 

for Defendants. 

Judgment. — On 29th August 1941, the 
plaintiffs and the defendants entered into a 
contract whereby the defendants agreed to 
supply to the plaintiffs certain dyeing and 
bleaching machinery consisting of one scut- 
cher, one piler and one six-bowls water 
mangle at certain rates and on certain terms 
and conditions. The contract is expressed to 
be & c. i. f. contract, and it is important to 
note this because most of the controversy 
between the parties in this suit has turned 
round the rights and obligations of the con- 
tacting parties under a , c. i. f. contract. 
On 15th September 1941, the plaintiffs paid 
to the defendants a sum of ks. 3500 being 
approximately the one-third price of the 
machinery. The plaintiffs after that wrote 
several letters to the defendants making in- 
quiries as to the arrival of the goods. On iith 
February 1942, the defendants replied to the 
plaintiffs stating that they had received the 
shipping documents of the articles contracted 
to be sold. They asked the plaintiffs to send 
the cheque so as to enable them to deliver 
to the plaintiffs the bill of lading. They 
also enclosed with this letter their bill. The 
bill sets out with some particularity the des- 
cription of the goods, the rate, the price, the 
full amount payable under the contract, and 
the part-payment of Es. 3500 which had 
been received by the defendants and the 
final amount due and payable by the plain- 
tiffs. On 16th February 1942, the plaintiffs 
wrote to the defendants pointing out that 
the balance of the price was to be paid on 
intimation by the bank that the shipping 
documents had arrived. That is one of the 

terms of the contract. The plaintiffs point out 
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that so far they had not received any intima- 
tion from any bank; then they go on to state 
that as, according to the defendants, the 
shipping documents had arrived, they would 
be prepared to pay the balance against the 
defendants handing over all the necessary 
documents. It is common ground that on 
16th February 1942, the plaintiffs paid the 
balance, viz., Rs. 7046 to a representative of 
the defendants and it is also common ground 
that the only document which was delivered 
by the defendants to the plaintiffs on that 
day was the bill of lading. The plaintiffs 
have filed this suit for a refund of the full 
price paid by them on the ground that the 
defendants failed to perform their obligations 
under the contract and also there was a 
failure of consideration. The plaintiffs’ con- 
tention is in brief that the defendants merely 
gave them the bill of lading but failed to 
deliver to them the original invoice and a 
proper policy of insurance. The defendants’ 
answer to the suit is that the documents 
delivered by them were the proper docu- 
ments which they were bound to deliver 
under a c. i. f. contract. In any event the 
defendants say the plaintiffs have waived 
their right to the original invoice and what 
according to them is a proper policy of 
insurance. In the alternative the defendants 
contend that the plaintiffs have dispensed 
with the performance of those obligations on 
the part of the defendants under s. 63, Con- 
tract Act, 1872 ; and finally they also base 
their defence on an estoppel operating 
against the plaintiffs. 

[ 2 ] The incidents of a o. i. f. contract 
have been very clearly and precisely defined 
by Hamilton J. in (1911) 1 K. B. 214.^ He 
definee these incidents as follows (p. 220 ) : 

[3] “A seller under a contraQt of sale contain- 
ing such terms has firstly to ship at the port of 
shipment goods of the description contained in the 
contract; secondly to procure a contract of affreight* 
ment, under which the goods will be delivered at 
the destination contemplated by the contract ; 
thirdly to arrange for an insurance upon the terms 
current in the trade whioh will be available for the 
benefit of the buyer ; fourthly to make out an 
invoice as described by Blackburn J, in (1872) 6 

H. L. 3952 at p. 406 or in some similar form ; and 
finally to tender these doouments to the buyer so 
that he may know what freight ho has to pay and 
obtain delivery of the goods, if they arrive or recover 
for their loss if they are lost on the voyage. Suoh 
terms constitute an agreement that the delivery of 
the goods, provided they are in conformity with the 
contract, shall be delivery on board ship at the 
port of shipment. It follows that against tender of 

I. (1911) 1 K. B.214. Bidden Brothers v. E. Cla- 
mens Horst Oo. 

2. (1872) 6 H. L, 895 : 41 L.J.Q.B. 201 : 27 L. T. 
79, Ireland v. Livingston. 
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these documents, the bill of lading, invoice, and 
policy of insurance, which completes delivery in 
accordance with that agreement, the buyer must 
be ready and wlUing to pay the price.” 

[ 4 ] Therefore, under a 0 . i. f. contract, the 
seller can give symbolic delivery of the goods 
by tendering to the buyer three documents, 
viz., a bill of lading, an invoice and a 
policy of insurance. In law the tendering 
of these documents is tantamount to giving 
delivery of the goods covered by these doou- 
ments and the buyer is bound to accept 
these documents and pay the price. As 
pointed out by Halsbury’s Laws of England, 
Hailsham Edition, Vol. 29, p. 210, the 
commercial reason for the evolution of the 
“ 0 . i. f.” contract lies in the length of time 
taken in the carriage of goods by sea. The 
contract which has been ultimately evolved 
is both for the benefit of the seller and the 
buyer. It is to the seller’s interest to receive 
the money equivalent of the goods as soon 
as possible after the date of the contract of 
sale ; on the other hand, it is to the interest 
of the buyer to be able to deal with the 
goods for resale or finance as soon as 
possible. 

[6] As I have pointed, out, the only docu- 
ments that were delivered to the plaintiffs 
by the defendants by 16th February 1942, 
were the bill of lading and the defendants* 
bill upon the plaintiffs. There is some 
dispute with whioh I shall presently deal 
as to whether the defendants’ bill con- 
stituted a proper invoice under a 0 . i. f. 
contract ; but there is no dispute and there 
can be no dispute — that as far as the 
defendants were concerned, they did not 
deliver a very essential document under the 
0 . i. f. contract, namely, the policy of insu- 
ranee, on l6th February 1942, when they 
received the price from the plaintiffs. If the 
plaintiffs had paid the price without more, 
then clearly the defendants could have con- 
tended that they had waived their rights to 
receiving any further documents under the 
contract. But the plaintiffs’ case is that they 
did not make the payment on 16th February 
unequivocally or unconditionally. Their 
case is that they made this payment only 
on the assurance given by the defendants' 
representative that the remaining doou- 
ments would be delivered in a day or two. 
Whether this is so or not is a question of 
fact to be determined by oral evidence and 
also in the light of correspondence that has 
passed between the parties. 

[G] Keshavdev Fateoband Buia, who 
was the stores purchaser of the plaintiff 
mills during the material period and who is 
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no longer in the employ of the plaintiffs 
Bind has no connection with them whatsoever 
baa given evidence on this point. He has 
stated that after the plaintiffs had sent their 
letter of 16th February 1942, to which I have 
referred, someone on behalf of the defen- 
dants, whose name he did not know, came 
to him with a bill of lading. Keshavdev told 
him that the documents were not complete 
and the plaintiffs wanted the policy of insu- 
rance and the original invoice. To that the 
reply of the defendants’ agent was that these 
documents would be sent in a day or two. 
Thereupon Keshavdev took the bill of lad- 
ing and gave him a cheque for the balance 
of the price, Keshavdev has told me that he 
(Keshavdev) knew that the goods could not 
be cleared from the customs without the 
original invoice; and Framroz Shapurji 
Homavazir, the manager of S. D. Engineer 
and Son, the plaintiffs’ clearing agents, has 
also told me that usually when his clients 
wanted the goods to be cleared, the docu- 
ments that were sent were the bill of lad- 
ing, the original invoice and the insurance 
policy, Keshavdev further stated that a day 
or two after this interview he telephoned to 
the office of the defendants and told them 

that the plaintiffs had not yet received the 
documents. 


[7] The evidence of Keshavdev has been 
very strongly attacked by Mr. Bbatt on 

defendants. There is no doubt 
that there are discrepancies in his evidence 
and the strongest discrepancy is the fact 
that in subsequent correspondence this pa-rti- 
eular interview of leth February 1942, is not 
referred to. I shall presently consider the 
correspondence, and to my mind it is 
quite apparent, looking at the corres- 
pondence as a whole, that the plaintiffs 
made It perfectly clear to the defendants 
that they insisted upon the performance of 
all the defendants* obligations under the 
contract ; and the defendants equally clearly 
realised that they were under an obligation 
to perform whatever duties they had to 
under the contract. Neither party in this 

even suggested that the 
plaintiffs had waived their rights under the 
contract and that the defendants were no 
longer bound to perform their obligations. 
It seems that the plaintiffs forwarded the 

bill of lading to their clearing agents. 
Messrs. S. D. Engineer and Son. on leth 
February 1942, asking them to clear the 
goods. On 17th February Messrs S D 
Engineer and Son replied stating that they 
understood that the ship by which the goods 


were arriving was not coming to Bombay 
on account of causes arising out of the war 
and therefore they returned the bill of lad- 
ing. Then we have, according to Keshavdev, 
the telephonic conversation to which I have 
referred. Nothing further happens till I9th 
March 1942 when the plaintiffs address a 
letter to the defendants. In this letter they 
specifically mention that they had handed 
over the balance of the price on the defen- 
dants having given to the plaintiffs all the 
shipping documents except the insurance 
policy and the original invoice; then they go 
on to state that when they reminded the 
defendants on the telephone, the defendants 
assured the plaintifis that the same would 
be sent in a day or two. Then the plaintiffs 
make a complaint of the fact that although 
a month had passed, they had not received 
the insurance policy and the original invoice; 
they even accuse a reputable firm like the 
defendants of dilljj-dallying. The reply to 
this letter is sent by the defendants on 
25th March 1942. There is no denial of the 
telephonic conversation nor of the assur- 
ance given by the defendants to the plaintiffs; 
on the contrary there is an explanation 
as to why these documents have not yet 
been sent to the plaintiffs. The defendants 
point out that the insurance policy had not 
yet been received by them and they had 
asked for the policy to be sent by air mail 
and that it would be sent to the plaintiffs 
as soon as it was received. With regard to 
the invoice, the defendants said that they 
had sent it to the customs authorities for 
verification. The plaintiffs wrote another 
letter on 25th March apparently before they 
received the defendants’ letter of the same 
date where they again make a complaint of 
their not having received the insurance 
policy and the invoice and charge the de- 
fendants with delaying the matter and not 
giving a strightforward reply. Then on 1st 
April 1942, the defendants acknowledge the 
plaintiffs’ letter of 25th March 1942, and 
forward an insurance certificate which they 
had received. It is to be noted that even in 
this letter of ist April which refers to the 
plaintiffs’ letter of 26th March there fs no 
denial of the fact that the defendants had 
given certain assurances to the plaintiffs 
with regard to the remaining documents. 

On 9th April 1942, the defendants inform the 
plaintiffs that they had received a cable- 
gram from their principals in England that 
the steamer carrying the machinery sold 
to the plaintiffs had been sunk by enemy 
action. Then on l4th April 1942, the plaintiffs 
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approach their attorneys, and a letter is not on good terms with him. He has star- 

written on that day by their solicitors, ted a rival business and they are trade 

Then further correspondence follows. rivals. That may be rather unfortunate for 

[8] It is difficult to believe in the first in- Mr. Dinshaw, but the fact remains that 
stance that a man like Keshavdev who was an I have the uncontradicted oath of Keshavdev 
experienced man would have paid the balance as to what transpired at the interview 
of the price against the receipt of merely of 16th February 1942, and I see no reason 
the bill of lading. Whatever the position why I should disbelieve this witness. I there- 
with regard to the invoice might be, it is fore hold that on 16th February the plain- 

incredible that any business people, espe- tiffs paid the balance of the price on their 
cially in times of war, with constant danger being assured that the remaining documents 
to all ships on the high seas, would have under the contract would be given to them 

paid the full amount without receiving any within a day or two, and therefore, as far as 

policy and without their interest in the the payment of icth February wasconcemed, 
goods being properly safeguarded and they it cannot act as a waiver or an estoppel or 

being indemnified against the risk of the a dispensation under s. 63, Contract Act. 

ship being lost at sea. Further, if it be true . Therefore the payment of the balance of the 
that Keshavdev telephoned to the defendants price by the plaintiffs on 16 th February did 

tw'O days after this interview and re- not relieve the defendants of their obliga- 

minded them of the assurance given, it can- tion under the contract to tender to the 

not be that he would have done this for plaintiffs all the three necessary documents, 

the first time if nothing had transpired on As I have already pointed out, the defen- 

16 th February itself. If the payment by dants did hand over to the plaintiffs the bill 

the plaintiffs was an unequivocal payment of lading. It is common ground that the 

in satisfaction of their rights under the policy of insurance was not handed over on 

contract, it is difficult to understand why 16th February. The defendants did hand 

the plaintiffs’ man should telephone to the over a bill to the plaintiffs on lith February 

defendants and remind them that the docu- and what I have now to consider is whether 

ments had not been received nor is any ex- that bill was the invoice which the defen- 

planation forthcoming why the defendants dants w'ere under an obligation to tender to 

should have not contradicted these state- the plaintiffs under a o. i. f, contract or if 

ments which occur in the letters of 19th it was not a proper invoice as contended by 

March 1942 and 25th March 1942. The only the plaintiffs. In order fully to appreciate 
explanation that Hormusji Dinshaw, the this controversy, it is necessary to state a 
sole proprietor of the defendant firm, has few facts. The contract goods were pur- 
given to me in the witness-box is that he chased by the defendants from William 
wanted to be polite and courteous and did Bates, Son & Company, Limited, and the 
not want to alienate the plaintiffs. But in invoice sent by William Bates, Son & Com- 

my opinion, there is a limit beyond which pany, Limited, was received by the defen- 

I^liteness and courtesy cannot go and the dants. The bill of lading shows that the 
limit is certainly reached when the other goods were put on board the ship, which 
side is alleging something which is totally was ultimately sunk, on 8th October 1941, 
opposed to the truth. that is, some time after the contract in suit 

[9] Finally I see no reason why I should was entered into. Mr, M. V. Desai's oonten- 
disbelieve Keshavdev. He has no interest in tion for the plaintiffs is that the proper in- 
telling something which is not the truth, voice which the defendants should have 
He is no longer in the employ of the plain- tendered to the plaintiffs was the invoice 
tiffs. It is not suggested that he is a biased sent to the defendants by William Bates, 
witness. Mr. Dinshaw, who is the sole Son & Co., Ltd, 

proprietor of the defendant firm, who has [ 10 ] What an invoice is was defined by 
gone into the witness-box, unfortunately has Blackburn J. as far back as 1872 in (1872) 6 
no knowledge of wbat transpired on lotb H. L. 395^ at p. 406 and that definition still 
February 1942, between his representative holds good. Blackburn J. defined an invoice 
and Keshavdev. Mr. Dinshaw has admitted as debiting the consignee, with an agreed 
that he had sent his clerk by the name price (or the actual cost and commission, 
of Darasha with the bill of lading to be with the premiums of insurance, and the 
handed over to the plaintiffs. The defendants freight, as the case may be), and giving him 
are not in a position to call Darasha be- credit for the amount of the freight which 
cause, according to Mr. Dinshaw, Darasha is he would have to pay to the shipowner on 
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actual delivery ; and as pointed out in Hals- 
bury sLaTvs of England, Hailsham Edn., vol, 
29, p. 211, the reason why an invoice is re- 
quired is, firstly, to identify the goods sold 
with the goods shipped and insured and so 
to complete the record of the transaction, 
and. secondly, in order to show on the face 
of the documents the price of the goods and 
thereby to enable the buyer the more easily 
to raise money upon their security. 

[IIJ Now if one looks at the bill which 
was sent by the defendants to the plaintiffs 
on nth February 1942, in my opinion, it 
satisfies all the requisite conditions of an 
invoice. It mentions and identifies the goods 
which the plaintiffs had purchased ; it gives 
e price ; and it states what amount is due 
and payable by the plaintiffs. I fail to see 
what right the plaintiffs have to demand 
from the defendants the invoice which their 
sellers William Bates, Son & Co., Ltd., had 
sent to them When the goods were shipped 
from England, the goods already belonged 
to the defendants. The defendants had pur. 
chased them from William Bates, Son & 

, '9 no privity between the 

plaintiffs and William Bates, Son & Co., Ltd. 
and it does not stand to reason that under 
a c. 1 . f. contract the defendants should be 
compelled to disclose to the plaintiffs the 
name of their sellers and at what price they 
had bought the goods from the sellers. The 

Plaintiffs are entitled to 
f 4 invoice relating to the con- 
tract goods and setting out the price for 

Tile invoice 
Etd., does not 

satisfy those requisites. It is an invoice which 
relates to an entirely different contract— 
the contract between William Bates. Son & 
Co., Ltd. and the defendants, and not an 
invoice which relates to the contract between 
the defendants and the plaintiffs. No 

Y; Tiesai which lays down the pro- 
position that under a e. i. f. contract a party 
IS entitled to an invoice which is not an in- 

specific Contract but an 
I invoice whwh relates to an entirely different 

if Mr. Desai s contention was sound is an 
parent if one looks at the invoice of William 
Bates. Son & Co.. Ltd. That invoice do“ 
not merely mention the contract goods and 
the prices at which William Bates, Son & 
Oo., litd.. sold them to the defendants, but 
it also contains items which are not at all 
germane to the contract in suit. Therefore 
according to Mr. M, V. Desai, if he was en * 


titled to this invoice, he would not only 
know at what price William Bates, Son & 
Co., Ltd., sold the goods to the defendants 
but he would also know something about 
other transactions with which the plaintiffs 
had no concern whatsoever. At one time it 
was contended by Mr. M. V. Desai that the 
original invoice was necessary because the 
plaintiffs could not clear the good^from the 
customs without such an invoice. If that 
had been the true position, I could have 
understood the necessity for the plaintiffs 
obtaining such an invoice because under 
a c. i. f. contract there is an obligation 
upon the seller to do everything in his 
power to see that the buyer is in a position 
to obtain delivery of the goods shipped. 
Although Mr. Homavazir, the manager of 
S. D. Engineer & Son, the plaintiffs* clear- 
agents, did state in the witness-box that 
the original invoice was necessary for the 
customs authorities. Mr. M. V. Desai has 
now conceded very fairly and frankly that 
m view of the provisions of ss. 29 and 3o, 
Sea Customs Act, what the customs autho- 
rities have to know for the purpose of im- 
posing duty is not the price as found in the 
original invoice but the price of the goods 
as indicated in the bill sent by the defen. 
dants to the plaintiffs. Therefore, in my 
opinion, the defendants did deliver the pro- 
per document when they submitted their 
bill to th© plaintift's on lith February 1942. 

[12] The next and the final question that 
remains to be determined is with regard to 
the policy of insurance. As I have already 
pointed out, no policy of insurance was ten- 
dered on 16 th February 1942. On lat April 
1942, the defendants wrote to the plaintiffs 
stating that they had received the original 
insurance certificate from their bank and 
they forwarded that certificate with that 
letter to the plaintiffs, and the first question 
that falls to be determined is whether this 
insurance certificate was a policy of insur- 
ance which the defendants were bound to 
tender to the plaintiffs. This certificate is 
given by one C. R. Harland on behalf of 
J. S. Holt & Moseley. Ltd., who are ship 
and insurance brokers, and he certifies that 
J. S. Holt & Moseley. Ltd., have effected a 
marine insurance with the Western Assur- 
ance Co., Ltd., for the account of them- 
selves. C. R. Harland also states that the 
goods are insured against war risks with the 
War Risks Insurance Office. London. Now 
this document does not contain all the terms 
and conditions of the original policy. It is 
merely a statement of fact vouchsafed by 
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J. S. Holt & Moseley, Ltd., that a marine 
insurance has been effected with the Wes- 
tern Assurance Co., Ltd., and a War Risks 
Insurance with the Government in England. 
The policy of insurance which a seller is 
under an obligation to tender to the buyer 
under a c. i. f. contract must be such a 
document as would enable the buyer to sue 
on the policy. It is clear that on this docu- 
ment the plaintiffs could not enforce their 
claim either against the Western Assurance 
Co., Ltd., in respect of the marine insur- 
ance or against Government in respect of the 
w^ar risks. As stated in Halsbury’s Laws 
of England, Hailsham Edition, Vol. 29, 
p. 217, unless there is an express stipulation 
to the contrary, nothing short of an actual 
policy of insurance properly stamped is a 
good tender under a c. i. f. contract. For 
instance, no broker’s cover note, or certi- 
ficate of insurance, or other document which 
does not include all the terms of the usual 
contract of insurance is good tender under 
the ordinary o. i. f. contract. This document, 
it is clear, can have no pretensions whatever 
to be a policy of insurance, and even Mr. 
Bhatt’s clients could not bring themselves 
to say that what they had tendered was a 
policy of insurance. Therefore, it is clear to 
my mind that the document which the de- 
fendants ultimately tendered to the plain- 
tiffs on 1st April 1942, was not a policy of 
insurance, 

[13] The next question — and which is a 
more interesting question — is whether as- 
suming that this was a proper policy it was 
a policy for a suflfioient and adequate 
amount. The certificate shows that the goods 
were insured under a marine policy for 
£ 705 and against War Risks for £ 678. The 
ship was sunk by enemy action and the 
grievance of the plaintiffs in the plaint is 
that the war risks insurance was not proper 
and was only partial. The object of a seller 
having to insure the goods under a o. i. f. 
contract is clearly to afford a reasonable 
protection and indemnity to the buyer 
against the risk of the goods being lost at 
sea, and whether the amount for which the 
goods are insured is proper or not is a 
question of fact and can only be determined 
by considering whether the amount for 
which the policy is insured does or does not 
in fact afford a reasonable protection and 
indemnity to the buyer. In this case the 
price which the plaintiffs had to pay for the 
contract goods was Bs. 10,646 and the parties 
are agreed that the amount realized under 
this war risks insurance was only rupees 


7554.2-0 exclusive of Ks. 160 paid by the 
plaintiffs as collecting charges. To my mind 
it is impossible to contend that when a seller 
insures the goods which he has sold to* the 
buyer for about Bs. 10,600 for only about 
Rs. 7500 or Rs. 7600, that insurance affords 
a reasonable protection and idemnity to the 
buyer. Under a c. i. f. contract, a buyer 
either gets the actual goods under the bill 
of lading, or if the goods are lost, he must 
under the policy of insurance get the equi- 
valent of the goods in money. As this case 
clearly demonstrates, the buyer did not 
get the goods, and as far as the policy was 
concerned, all that he could get was a sum 
of RS. 7554.2.0 as against what he had paid 
for the price of the-goods, namely Rs. 10,646. 
Mr. Bhatt on behalf of the defendants has 
strongly relied on a decision reported in 
(1861) 1 B. & S. 186.® According to him, this 
decision lays down that the buyer is not 
entitled to have his full interest in the 
goods insured and that what the seller is 
bound to insure is the value of the goods in 
England and not what the buyer has to pay 
under the contract. In my opinion this 
decision does not lay down the proposition 
for which Mr. Bhatt contends. The facts of 
that case were that there was a contract for 
the sale of a cargo of wheat to any safe 
port in the United Kingdom. The seller 
tendered a provisional invoice which esti- 
mated the cargo of wheat calculated at the 
price of fifty shillings per quarter, at £ 4626 
which included freight at £ 1001-10-0. The 
goods were insured at £ 3600. The buyer 
claimed to be entitled to reject the tenders 
because the policy was for an insufficient 
amount. Now if one looks at the decision, 
the main question with which the Court 
was concerned was whether the seller was 
bound to insure the amount which had 
been paid for freight, and the Court came 
to the conclusion that the seller was not 
because the buyer would be liable to x)ay 
the freight only if the goods arrived at the 
port of destination and he would not be so 
liable if the goods were lost. It was then 
contended by the buyer that even so the 
amount insured fell short by about £24-10-0; 
and the learned Chief Justice in deliver- 
ing the judgment in that case expressly 
pointed out that the deficiency between 
the cost price and the amount for which 
the goods were insured was so small and so 
comparatively insignificant that it did not 
justify the buyer to treat it as a pretext 

3. (1861) 1 B. & S. 185 : 80 L. J. Q. B, 984 : 4 
L. T. (N. S.) 400, XamTaoo v. Luoaa. 
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for a departure from the contract when 
substantial and hona fide protection was 
afforded to the buyer by means of the policy. 
The Court came to the conclusion that whe-' 
ther a particular policy afforded a proper 
protection to the buyer or not was not a 
question of law and each case must be 
determined on the facts of that particular 
case. In that case the Court came to the 
conclusion that notwithstanding the small 
deficiency the buyer had obtained a sub- 
stantial and bona fide protection. In my 
opinion, in this case a deficiency of about 
Rs. 4000 on a cost price of about Rs. 10,500 
cannot and does not afford a substantial and 

protection to the buyer against his 
r^k. Mr. Bhatt has further argued that the 
obligation of the buyer is merely to tender the 
policy for which the goods were originally 
insured by William Bates, Son & Co., Ltd. 
Mr. Bhatt argues that as a c. i. f. contract 
may pass from hand to hand, it is not con. 
templated that the amount of the policy 
should also be varied according to the price 
which different buyers might have to pay 
for^the same goods. I am not concerned 
with hypothetical cases ; but in this parti, 
cular case, as the correspondence shows the 
goods were sold hy William Bates, Son & 
Co,, Ltd., to the defendants before they 
entered into the contract in suit, and as I 
have already pointed out, they werh put on 
board the ship only on 8 th October 1941 . 
Therefore, if the defendants were so minded 
they had sufficient opportunity to increase 
the amount of the policy after they had 
contracted to sell the goods to the plaintiffs 
for a much larger amount than the amount 
ffir which they had purchased them from 

The policy 

which William Bates, Son & Co., Ltd , had 
taken out was sufficient protection to the 
defendants under their contract with the 

^ plaintiffs 

should be compelled to accept the same 

policy when their risk under their contract 

with the defendants was much larger. In mv 

opinion, therefore, neither in form nor as far 

as the amount of the insurance was con. 

Mrned the document tendered by the de. 

fendants to the plaintiffs on 1st April 1949 

was a proper policy of insurance as required 

[14] The last and final contention of the 
defendants is that the plaintiffs have waived 
their right to obtain a proper policy, that they 
accepted this certificate of insurance on 
1st April 1942, as a proper document under 
the contract and that, therefore, they are not 


now entitled to contend that the defendants 
did not discharge their obligation to tender 
a proper policy of insurance. The law with 
regard to waiver in India is very different 
from the law in England. In England waiver 
is contractual and there must be an agree- 
ment to waive either supported by con- 
sideration or it must be by contract under 
seal. The only other kind of waiver known 
to English law is the waiver which is based 
on an estoppel. In India the law with regard to 
waiver is to be found in S. 63. Indian Contract 
Act, which entitles the promisee to dispense 
with or remit, wholly or in part, the per. 
formance of the promise made to him or 
entitles him to accept instead of that promise 
any satisfaction which he thinks fit. My 
attention was drawn by Mr. M. V. Desai to 
a decision of the Privy Council in 37 Bom 
L. E. 544* where their Lordships, while 
drawing a distinction between estoppel and 
waiver, point out that waiver is contractual 
and that it may constitute a cause of action; 
it is an agreement to release or not to' 
assert a right. Now. with great respect to 
their Lordships, this particular observation 
of theirs 13 an ohiter because the decision 
ultiinately turns on the question of estoppel. 
But I am conscious of the fact that even 
outers of the Privy Council deserve the, 
highest respect. I must observe again, with 
very great respect, that their Lordships com 
pletely overlooked S. 63. Indian Contract Act 
and also their earlier decision reported in 
55 I. A. 154.® The proposition that their Lord- 
ships were laying down was perfectly 
sound as far as the English law was con- 
cerned ; but. as I have just pointed out, 
there is a wide and material difference be- 
tween the provisions of the Enghsh and 
Indian law on this subject. In 55 i. a. 154 “ 
their Lordships strongly dissented from 
me observation of Sir Lawrence Jenkins 

Su- ^ learned 

Chief Justice took the view that a dispensa- 
tion or remission under s. 63 involved an 
agreement as defined by s. 2 , sub-s. (e), Con- 
tract Act. Dealing with this view of the 
^arned Chief Justice, their Lordships of the 
Privy Council in 55 I. A. 154® say (p. leo); 

[15] “The language of the section does not refer 
to any such ag reement and ought not to be /n! 

4. (’35) 22 A. I. R. 1935 q 70 . ,0 - 
fp C') "^Dawso ‘ ^ 544 

Trimbak 
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larged by any implication of English doctrines.** 
[16] In my opinion in order to constitute a 
waiver or a dispensation of a promise under 
S. 63, Contract Act, neither consideration 
nor an agreement is necessary. Mr. M. V. 
iDesai drew my attention to a judgment I 
have recently delivered sitting with the learn- 
ed Chief Justice in 47 Bom. L. B. 719^ and 
where I expressed the opinion that time 
cannot be extended by the promisee under 
S. 63, Contract Act, by a unilateral act of 
his, and in order to extend time there must 
be an agreement between the promisor and 
the promisee. Now, as I have pointed out 
in that judgment, s. 63 provides that the 
promisee may make certain concessions to 
the promisor which are advantageous to the 
promisor, and one of these concessions is the 
extension of time for the performance of the 
contract: but time can only be extended 
provided the promisor -wants it, and when 
he applies for the extension of time and the 
promisee agrees to it, an agreement is 
formed. It would be no advantage to the 
promisor if the promisee unilaterally exten- 
ded the time and altered the date of the 
performance of the contract and, therefore, 
also the date of the breach at his own sweet 
will. That, as far as I can see, was the 
reasoning of the judgment that I had deli- 
vered in that case. But I do not think it 
follows from that judgment that every dis- 
pensation made by the promisee under S. 63, 
Contract Act, necessarily requires an agree- 
ment between the promisor and the pro- 
misee. The very illustrations to the section, 
which though they cannot control the 
language of the section are certainly a good 
guide as to its construction, clearly show 
that no agreement is necessary for the pur- 
pose of attracting the application of s. 63 of 
the Act. Now let us see what the facts are 
in this case and "whether the defendants 
have succeeded in making out a case of 
dispensation by the buyer of the obligation 
of the seller to tender to him the policy of 
insurance. The strongest fact on which Mr. 
Bhatt relies is that although this document 
was tendered on 1st April 1942, the plaintififs 
did nothing till 14th April 1942, when they 
merely objected to the insufficiency of the 
amount covered by the policy, and it was 
only when the suit was filed that they ob- 
jected to the form of the policy. According 
to Mr. Bhatt, this conduct is tantamount to 
the acceptance by the buyer of the certifi- 
cate of insurance in place of the proper 

7. (’46) 33 A.I.B. 1946 Bom. 1: 47 Bom.L.R. 719* 
222 I. C. 337, Anandram v. Bhola Bam. 


policy of insurance to which he was entitled 
under the contract. Now although an agree- 
ment may not be necessary under s. 63, 
Contract Act, it is clear that a promisee can 
only dispense with the performance of the 
promise by a voluntary conscious act. It 
must be an affirmative act on his part. A 
mere omission to assert his rights or insist 
upon his rights cannot amount to a dispen- 
sation within the meaning of s. 63 of the 
Act. Even negligence to assert his rights, 
although it might in certain cases result in 
an estoppel, cannot possibly amount to a 
dispensation within the meaning of the sec- 
tion. Now it is clear on the correspondence 
that right up to 25th March 1942, the plain- 
tiffs were insisting upon an insurance policy 
and an invoice. When the certificate of 
insurance was sent to the plaintiffs on 
1st April 1942, all that they did was that 
they did not return it nor did they say 
anything about it; and Keshavdev Fate- 
chand Ruia in his evidence has said that he 
did not even peruse the contents of the cer- 
tificate. It can only be contended that this 
certificate was accepted if it is shown that 
the plaintiffs with the knowledge that the 
certificate was defective or not proper con- 
sciously and voluntarily accepted this 
defective document in place of the one they 
were entitled to. Now there is no evidence 
that any time between 1st April 1942, and 
14th April 1942, the plaintiffs knew that the 
certificate was defective or that they hod 
applied their mind lo it. The most that the 
plaintiffs can be taxed with is that they 
were negligent in not going straightway to 
their solicitors and putting the document 
before them; but, as 1 have already said, 
that by itself cannot lead the Court to hold 
that the plaintiffs had voluntarily given up 
their rights to obtain the proper documents. 
I think it would be placing an intolerable 
burden upon every promisee if the Court 
were lightly to infer from his omission or 
negligence that he had given up a valuable 
right under S. 63, Contract Act. The posi- 
tion is the same with regard to not taking 
objection to the form of the certificate 
till the suit was filed because it may be 
that the legal advisers of the plaintiffs did 
not realize that particular defect till the 
suit came to be filed. That again does not 
establish a conscious voluntary act on the 
part of the plaintiffs to give up their rights 
to have a policy in the proper form. In my 
opinion, therefore, there was no waiver or no 
dispensation under S. 63 of the Act as con. 
tended f 9 r by the defendants. 
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[17] The last question that arises is ; are 
the plaintiffs estopped from denying that 
the policy which they had received was not 
the proper document? Now estoppel can 
only come into play if by the plaintiffs’ 
conduct the defendants had changed their 
position in any way to their prejudice. The 
only suggestion made by Mr. Bhatt is that 
if the plaintiffs had rejected the document 
straightway and had not led the defendants 
by their conduct to believe that they had 
accepted the document, the defendants could 
have had the goods insured for the full 
arnount and could have obtained a proper 
policy. Unfortunately for the defendants on 
e very day that they sent the certificate 
of insurance to the plaintiffs they received 
a cablegram from William Bates, Son & 
Co., Ltd., that the ship with the machinery 
which it was carrying—and which was the 
subject-matter of the contract — had been 
lost. The cablegram shows that it was re- 
ceived in Bombay on 1st April 1942 , at 9-12 
P. M. Now, it cannot be suggested that even 
by the strictest standard the plaintiffs 
should not be given a day or two to con- 
sider the matter, and even if they had given 
intimation to the defendants on 3rd or 4th 
April it was much too late for the defen- 
dants to take out another policy and insure 
the goods for the full amount. The ship was 
already sunk and the defendants had that 
information either on ist or 2nd April. There, 
fore the conduct of the plaintiffs in not 
intimating to the defendants earlier about 
their rejection of the insurance certificate 
did not in any way make the defendants 
change their position to their prejudice or 
detriment. In my opinion, therefore, there 
IS nothing m the contention of the defen. 
dants ^at an estoppel operates against the 
plaintiffs. Therefore the plaintiffs’ suit must 
succeed, the defendants having failed to 
deliver one of the three essential documents 
namely the policy of insurance. The defen- 
dants have committed a breach of the con. 
tract, and in any event there is a failure of 
S Plaiiitiffs are, therefore. 

^ ‘liey paid 

delit^^ received 

Their symbolically. 

1 ® *^®'^®fore. be a decree for the 

plaintiffs for Hs. 2841.14-0 with interest at 
SIX per cent, on Hs. lo,546 from 23rd April 
1942, till 24th December 1943, and thereafter 
1 teresfc on rs. 2841.14-0 at six per cent, till 

judgment, costs of the suit and interest on 
judgment at six per cent. 

Suit decreed. 
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Stone C, J. and Chagla J. 

Shantilal Chunilal — Plaintiff 

Axipellant 

V. 

Versatile Traders Ltd— Defendants 

Appeal No. 15 of 1945, DecideTf/ Nwlf’ 

Defence of India Rules (1939) — Notification 

under, prohibiting selling, storing for safe or 

carrying on business in cotton yarn exceot 

under license- “Sell” does not include S- 

ment to sell_“Carry on business” conZtls 
series of transactions. uanotes 

In the Notification No. 24/3 issued by the Govern- 
ment of Bombay on 3Ist July 1942 under thp 
Defence of India Rules, prohibiting selling storing 
for sale, or carrying on business in coUon yam 
except under a license, the word 

and do Pi^operty in the goods passes 
and does not include an agreement for sale and the 

expression carry on business” means series of 

transactions and not isolated transactions. 

[P 479 C 2 ; p 480 C 2] 

the performance of the eonlraoi^^arbv mutual 
agreement extended to 22nd December 194™ SI 
that date the defendant refused to take dS'iverv 
Meanwhile on 24th September 1943, the plaintiff 
obtained the license. On 11th ADril 1944 nH 
plaintiff sued to recover damages for^the breach bv 

defendant contended that the 

L against the law as the 
plaintiff had not obtained a license to sell and 

that m any event damages should be assessed at 

the controlled rate on the date of the breacli 
which was Re. 1-11-0 per lb; o^^each, 

that the contract did not contravene the 
notification as i iwas an isolated transaction nnH 
was no^t a ‘sale ’ but was only an ‘agreement 

a7v' contract did not fall within 

Si.VS. -■ s 

‘^‘‘7 ‘.u® should be asses- 

^ed on the basis of the controlled rate on the 
date of the breach. [p 4°“ 

M. C. Setalvad and M. V.^Desai — 

8. R. Tendolkar and I, G. 

for Respondents. 
PACm — On 31st July 1942, the Govern 
ment of Bombay issued a notification under 

he ^a r o®f cotl P^ol^ibiting 

icense ^^der I 

The plaintiff Shantilal, who was dealimr 
in cotton yarn but who had no license to 
seU the yarn, contracted to sell to the defen 
dants. VersatUe Traders, Ltd.. 5000 iS 

P®’’ 22 nd April 
1943, for June 1943 delivery. Again, on 24th 
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idem he agreed to sell another 5000 lbs. of 
the yarn for May delivery, and delivered 
3107 lbs. of yarn to the defendants on 22nd 
May 1943. The time for performance of the 
two contracts was by mutual agreement 
extended from time to time, the last exten. 
sion being to 22 nd December 1943. On that 
date, the defendants refused to take delivery 
and committed breach of the contracts. 
Meanwhile, on 24th September 1943, the 
plaintiff obtained the licence from Govern, 
ment. 

On 11 th April 1944, the plaintiff sued to 
recover damages for the breach by the 
defendants. The defendants contended inter 
alia that the contracts sued upon were 
against the law as the plaintiff had not 
obtained the license to sell, and that in any 
event the damages should be assessed on the 
basis of the controlled rate of yarn on the 
date of the breach, which was Re. l-ll-O 
per lb. 

The trial Judge (Kania J.) held that the 
contracts were not against law and awarded 
Re. 1 as damages. 

The plaintiff appealed against the quan. 
turn of damages; the defendants appealed 
on the question of validity of the contractp. 

Stone C. J. — This is an appeal from the 
judgment of Kania J. dated 25th January 1946. 
The matter arises out of two contracts for 
the sale of yarn, dated respectively 22nd and - 
24th April 1943. In the trial Court a number 
of points were taken, but these have dropped 
out or have been given up, leaving two 
main issues which we have to consider. The 
issue which comes first is with regard to 
the validity of the contract. On that issue 
the appellant in this Court succeeded in the 
Court below. The other issue concerns the 
quantum of damages for the breach of con. 
tract, and on that issue the respondents sue. 
ceeded and the appellant filed this appeal. 
Thereupon the respondents oross-appealed 
on the issue of validity. The cross-appeal 
has been argued first in this Court, since, if 
it succeeds, the appeal with regard to the 
quantum of damages would not arise. 

[ 2 ] Mr. Tendolkar for the respondents on 
the cross-appeal submits that the transao. 
tiona by the appellant (the vendor) were 
illegal and void as being in contravention 
of Notification No. 24/3 of the Government 
of Bombay dated aist July 1942, which is as 
follows : 

[3] “With effect from 1st September 1942 (that 
date was subsequently extended to the Ist of 
November 1942) no person in the Province of Bom* 
bay shall sell, store for sole, or carry on business in 
cotton yarn except under and in accordance with 


the conditions of a license in the form in Sob. B 
granted by the Yarn Commissioner for the Pro- 
vince of Bombay.” 

[4] Then there is R. 121 , Defence of India 
Rules, upon which Mr. Tendolkar also relies, 
and that is in these terms : 

[6] “Any person who attempts to contravene, or 
abets, or attempts to abet, or does any act prepara- 
tory to a contravention of any of the provisions ol 
these rules or of any order made thereunder, shall 
be deemed to have contravened that provision, or 
as the case may be, that order.” 

[6] Before proceeding further, it is neces- 
sary to mention certain dates and facts. The 
two contracts for the sale by the appellant 
to the respondents were each for 5000 lbs. of 
cotton yarn and are dated 22nd and 24th 
April 1943. The original dates for delivery 
were respectively in June and in May of 
that year. But it is common ground that 
these dates were extended by mutual agree- 
ment to 22nd December 1943, and that that 
is the date in each case on which a breach 
of contract took place. The contracts are in 
the name of the appellant and are his per- 
sonal contracts, although in fact he was a 
partner in a firm of wholesale and retail 
cotton merchants called the Ruby Thread 
Co., the only other partner in that firm 
being Shridhar Balkrishna Antarkar. "On 
21st August 1942, an application for a license 
under the notification of Slst July 1942, was 
made by "Shridhar Balkrishna Antarkar, 
partner Ruby Thread Co.” and on ist Novem- 
ber 1942, a license was in fact granted by 
the Yarn Commissioner for the Province of 
Bombay, the licensee being Shridhar Bal- 
krishna Antarkar without the qualification 
of his being a partner in the firm of Ruby 
Thread Co. Accordingly on 23rd November 
1942, a letter was written to the Commis- 
sioner which said : 

[7] “We hereby wish to point oat that the 
lioei^ses in question were required to be brought 
out in the name of this firm, i.e, *the Ruby Xhr^ 
Co.,' and not in the individual name of the under- 
signed." 

[8] “We shall therefore thank you to make the 
necessary amendment in your registers and oblige.” 

[ 9 ] That letter was sent by Mr. Antarkar 
"for the Ruby Thread Co.” It does not ap- 
pear that any acknowledgment, far less a 
reply, was ever received to that letter. The 
appellant in fact himself obtained a license 
on 24th September 1943, that is to say, long 
after the date of the two contract but 
before the extended date for delivery. By 
his evidence the appellant says that he has 
been doing badness in yarn for the last 

three years and he continues : 

[10] “In 1942 I WAS doing busing in the name 
of Ruby Thread Co., in partnership with S. B< 
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Antarkar. He was a working partner. Antarkar 
applied for a license in the name of Ruby Thread 
Co. He had signed the application in his name 
for the partnership. The authority issued a license 
in the name of Antarkar.” 


[11] Then later in his evidence : 

[12] Ruby Thread Company was not a regis- 
tered partnership. There was no written partner- 
ship agreement. Exs. B and C (those in fact are 

the two contracts) were my personal contracts with 
the defendants.” 

I sold yarn to the defendants only and 
that was because they came with a recommenda- 
tion from the Controller. Otherwise my business is 
of Government contracts.” 

[14] That being the position. Mr. Tendol- 
kar for the respondents makes the following 
submissions on the question of validity": 
first, that both contracts are illegal, because 
they are transactions of the appellant who 
must have been carrying on business in 
breach of the notification ; secondly, that 
both contracts are void, because they are 
sales by the appellant who had no license. 
With regard to the first contention, Mr. Setal- 
vad for the respondents suggests that it is 
not open to the appellant to take this point 
as it is not raised on the pleadings. The 
learned Judge in the Court below has ac- 
cepted that view of the matter. What he 
says is this : 

[16] The second ground of attack based on the 
same notiBcation was that the plaintiff could not 
carr^y on business in yarn except in accordance 
with the conditions of the license. It is clear that 
the burden of proof for the contention that the 
transactions m question are void is on the defen- 
dants. It IS first necessary for them to allege on 
what grounds the transactions are contended to be 
void and plead the necessary facts in that connec- 
tion. In my opinion para. 2 of the written state- 
ment does not aver that the transactions are void 
bMause the plaintiff carried on business in yarn 

kcence. Reading that paragraph Is a 

appears to be that as the 
plaintiff had no license he could not enter into an 
agreement for sale.” 

_ [16] Paragraph 2 Of the written statement 

IS in these terms : 

[17] “Referring to paras. 2 and 3 of the plaint 
the defendants say that as . they subsequently 
learnt the plamtiff had no licence to sell, store for 
sale or carry on business in cotton yarn at the date 

or dates when the plaintiff purported to enter into 

dants. The defendants say that the plaintiff ap- 
pears to have obtained the requisite Ucense for the 
first time on or about 24th September 1943 Thl 

circumstances submit that 
the plamtiff was not entitled to enter into the slid 
contract for the sale of yarn and purported to enter 
mto the same under the false pretences that he 
was the holder of the requisite license and was in 
a position to seU the said yarn to the defendants. 
The defendants also submit that the plaintiff not 
being competent to enter into the said contracts is 
not entitled to maintain the suit based upon the 
said contracts. The defendants put in the following 


written statement without prejudice to the above 
contention.” 

[18] Now it is clear that although that 
averment states that the defendants “learnt” 
that the appellant had no license, what is 
submitted is that the appellant was not 
entitled to enter into the contracts of sale, 
so that any one reading this plea would 
think that the complaint of illegality comes 
under the prohibition against selling and 
not the prohibition against carrying on a 
business. There is no averment to the effect 
that the appellant carried on a business in 
breach of the notification or that these 
contracts were entered into as part of any 
such business. In my judgment, the learned 
Judge in the Court below was quite right in 
the view which he took ; but apart from 
this, there is no evidence that, except as a 
partner in the Ruby Thread Company, the 
plaintiff personally had ever carried on 
business. To carry on a business connotes a 
series of transactions. In this case, the, 
evidence is that the two contracts were 
exceptions, having been made under the 
recommendation of the Controller and that' 
they were isolated transactions. Accordingly, 
in my judgment the respondents cannot' 
succeed on this submission. 

[19] This brings me to the second point, 
viz. whethet these two transactions were 
sales within the meaning of the notification. 

It is to be observed in the first place that 
what is prohibited is selling, storing for sale 
or carrying on business. The more usual 
form of words found in Orders and Ordin- 
ances of this nature of dealing in or of offer- 
ing for sale are not to be found in this 
case, Now^with regard to the meaning of 
the word “sell,” we have been referred to 
four cases of which it is necessary to say 
something. The first of those cases to which 
I desire to refer, it being under war time 
emergency legislation of this war, is the case 
in (1942) 2 K. B. 331.^ That case under the 
English emergency legislation dealt with the 
meaning of the word- “sell” and at p. 336 
Tucker J. said this : 

[20] “We have to determine what is the mean- 
ing of ‘seU’ in Art. 2, Canned Sardines (Maxi- 
mum Prices) Order, 1941. It is conceded that 
no offence has been committed in this case unless 
the completing into a sale, after the order came 

.T’ °n “ perfectly legitimate agree- 

ment to sell, constitutes an offence. In my view 

m a commercial transaction of this kind the word 

sell or sale must be given the meaning which it 

is clear that 

^ of Goods Act the word ‘sale’ necessarily 
implies something under wbinh the property in the 

li.J.K.B. 690 : 167 L.T^ 

0 ; 1942-2 All E. R. 349, Misoheff v. Springett! 
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goods bas passed and includes a contract under 
which the goods have passed.” 


[21] Before referring to the other cases it 
is only necessary to say that under the 
Sale of Goods Act the position is similar. 
Sub-section (l3) of S. 2 defines “seller" 
as meaning “a person who sells or agrees 
to sell goods"; thereby in that defini- 
tion drawing a distinction. But the matter 
is made abundantly plain when S. 4 is look- 
ed at, sub-s. (3) of whi6h provides that 
where under a contract of sale the property 
in the goods is transferred from the seller to 
the buyer, the contract is called a sale, but 
where the transfer of the property in the 
goods is to take place at a future time or 
subject to some condition thereafter to be 
fulfilled, the contract is called an agreement 
to sell. The other three cases which are 
relied on for the opposite point of view are, 
first, (1914) 1 K.B. 38.^ That was a case under 
the Markets and Fairs Clauses Act, 1847, 
which provided that any person who shall 
‘sell* tollable articles at any place within 
the prescribed limits of a market except in 
his own dwelling place or shop is guilty of 
an offence. At page 49 Scrutton J. as he 
then was, said : 

[22] “I think the reasoning of that is that, 
whereas generally people are assumed to know 
the law, this Act has been passed .upon the sup- 
position that they do not, and that when the 
Legislature is dealing with farmers and Holls in 
market towns it forbids them to sell in a sense that 
they will understand, as when an agreement for a 
sale is spoken of as a sale, and not in a sense that 
they never heard of, as when the existence of the 
sale is made to depend upon minute distinctions 
about the property passing.” 

[23] I think that case is a very special 
one which is concerned with an Act of Par- 
liament nearly lOO years old and directed to 
a particular class of community. The next 
case that we have been referred to is a case 
from the Calcutta High Court, A. I. R. 1944 
Cal. 121 .^ That was under one of the Cal- 
cutta Price Control Orders, the terms of 
which are unfortunately not set out in the 
report, but from the judgment of the learn- 
ed Chief Justice it appears that the words 

offer for sale" must have been contained 
in such order. If that be so the case is clear- 
ly distinguishable. The fourth and last case 
is A. I. R. 1945 ALL. 136,* in which Braund J. 
based his judgment, which was under a 
similar Ordinance, being the Cotton Cloth 

2. (1914) 1 K.B. 38 : 83 L.J. K.B. 274 : 109 L.T. 
939, Lambert v. Rowe. 

3. (’44) 31 A. I. R. 1944 Cal. 121 : 212 I. C. 104, 
Emperor v. Jayram Pathak. 

4. ('45) 32 A. I. R. 1945 All. 135 : I. L. R. 1945 
All. 207 : 219 I, 0, 301, Pyare Lai v. Emperor* 


and Yarn Control Order of the United Pro- 
vinces, on the case in (1914) 1 k. b. 38^ and 
it appears that the case in (1942) 2 K. B. 33i^ 
was not referred to either by the learned 
Judge or in the arguments before him. I 
prefer to follow the case in (1942) 2 K.B. 33i^ 
the reasoning of which I respectfully concur. 

[24] In this case, however, not only have 
we the meaning of “sale" and “sell" in the 
Sale of Goods Act, but in the schedule to 
the notification itself is the form of license. 
To this are annexed certain conditions which 
the licensee has to fulfil. He has to submit 
statements of what stocks he has, what he 
has disposed of and what remains, and it is 
clear from the use of the word “sold" in 
those conditions that what is being dealt 
with are actual sales in the sense of the pro. 
perty in the goods passing to some other 
owner. In my judgment “sell" in this Noti- 
fication means an actual sale when the pro- 
perty in the goods passes and does not in- 
elude an agreement for sale. That brings mel 
to R. 121. With regard to that rule the learn- 
ed Judge has said this : 

[25] ‘‘On the footing that the word ‘sell* in the 
notification does not cover an agreement to sell, 
the making of the contracts does not fall under 
R. 121 of the Defence of India Rules. The makiug 
of a contract does not itself contravene or abet, 
or attempt to abet a contravention. A sale takes 
place when a person delivers property to another 
for a consideration and on receipt of the considera- 
tion the ownership of the property is transferred 
to the other party. If that is accepted as the 
correct description of a sale, the making ol a 
contract for future delivery is not itself an not 
preparatory to contravention. After making such 
a contraot and realising that the performance 
of it without a license would be a contraventioni 
the seller may not take any further steps. Theie-j 
fore in my opinion the making of a contract does 
not fall within any of the words used in B. 121.” 

[26] I respectfully agree with the view ex- 
pressed by the learned Judge on this point 
and it follows that the cross-appeal in my 
opinion fails. Next comes the substance of 
the appeal, which is the question of damages. 
The learned Judge in the Court below has 
dealt with this matter under the Cotton 
Cloth and Yarn Contracts Ordinance, 1944, 
which raises a somewhat dififioult problem. 
But in this Court, although it was mentioned 
in the Court below, what have been relied 
on are els. 10 and 12, Cotton Cloth and Yam 
Control Order, 1943, from the terms of 
which it is clear that no manufacturer or 
dealer could have sold on 22nd December 
1943 yarn at more than the controlled 
price which was Re. i-ii-O per lb. That is an 
end of the appeal on that point. The result 
is that the appellant fails in bis appeal and 
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the respondents fail on their cross-appeal. 

With regard to costs, we have invited the 

observations of counsel on the question of 

costs, and, in my view, the proper order in 

•the circumstances will be that the costs as 

directed by the learned Judge in the Court 

below will remain undisturbed and that 

^ere will be no order as to costs in this 

Court either of the appeal or of the cross- 
appeal. ^ 

Ghagla J, — I agree. 

G.M./d.h. Order accordingly. 


[ Case No, 99.] 

A. I. R, (33) 1946 Bombay 481 

Bhagwati J. 

Attar Hussein — Plaintiff 

V. 

Fazli Brothers^ Ltd Defendants, 

Suit No, 1140 of 1945, Decided on 4th Decem- 
ber 1945. 

Bombay High Court Rules (Original 
Side), R. 199— Trader — Word imports buying 

and selling of commodities—Business of film 

producer or distributor is not that of trader. 

The word “ trader *’ in R. 199 imports buying 
and selling of commodities and is not to be under- 
stood in the wide sense of manufacturer. There- 
fore, the business of the film producer which is 
that of a manufacturer of films or that of a dis- 
Uibutor of films cannot be said to be that of buy- 
jng and selling within the definition of the word 

1 Q’ *^25, Foil.) (1872) 7 Ex 
127 and (1888) 22 Q. B. D. 279, Ref. [P 482 C 1] 

(b) Bombay High Court Rules (Original 
Side), R. 199— Ordinary transaction— Sale of 
distribution rights of films within particular 
territories for particular period is not ordi- 
nary transaction (Obiter). 

Tjae sale of distribution rights of films within 
particular territories for a particular period would 
not be an ordinary transaction betwLn the pro- 
ducers on the one hand and distributors on the 
other or between distributors inter se. [P 482 Cl] 

R. J. Kolah — for Plaintiff. ^ 

Af • E , Desai — for Defendants, 

Order. - The plaintiff is a distributor 
of cmema films. The defendants are pro- 
ducers and distributors of cinema films 
this being one of the objects for which they 
have been incorporated. The plaintiff en- 
tered mto an agreement with the defendants 

^‘■0“ ‘be defendants of 

the di^3fcribution nghte of their social pictures 
Fashion , Bhai Behen** and “College** 
for certain territories therein mentioLd 

\ y®®**"®* suit is 

filed by the plaintiff to recover damages 

from the defendants for a breach of this ' 

agreement. The plaintiff has taken out 

this summons for a transfer of this suit 

to the list of commercial causes. This 
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summons is contested by the defendants 
who have contended before me that the 
cause of action in this suit does not arise 
out of the ordinary transactions of mer- 
chants and traders and that therefore this 
suit should not be transferred to the list 
of commercial causes. 

[ 2 ] Counsel for the plaintiff has urged 
that the business which the plaintiff as well 
as the defendants are carrying on comes 
within the wide definition of “trade” to be 
found in Halsbury's Laws of England 

vol. 32, p. 303 and (1S88) 22 Q. B. D.’ 
279. He also drew my attention to a state- 
ment to be found in Halsbury’s Laws of 
England, vol. 32, p. 303, in the notes, 
where the word “trade” is in some cases 
also taken to include manufacture. Argu- 
ing on this, he has contended that the 
plaintiff and the defendants being traders 
the transaction which was entered into be- 
tween them and which is the subject-matter 
of this suit IS an ordinary transaction be- 
tween traders and therefore within the defi- 
nition of a “commercial cause” in r. iqq 
of the High Court Rules. The defendants 
being producers as well as distributors in 
the course of their business as distributors 
would also enter into transactions by wav 
of selling their distribution rights for par 
ticular territories and for particular periods' 
with persons like the plaintiff and the trans- 
action in suit is thus an ordinary transaction 
which would be entered into by them as 
the distributors and thus the cause of action 
in the suit would be one arising out of the 
ordinary transactions between traders. 

[3] Counsel for the defendants on the 
other hand pointed out that the word “trade** 
was not to be understood in the sense con- 
tended for by the plaintiff. According to 
the authority of (1900) l q. b. 725 ^ at p. 727 
trade is buying and selling, and is not 
to be understood in the wide sense con- 
tended for by the plaintiff. He also contended 
that even if contrary to his submission the 
business of the distributors of films be called 
a “trade** this was not an ordinary trans- 
action between the plaintiff and the defen 
dants, and therefore the suit should not be 
transferred to the list of commercial causes. 

At the earlier hearing of this summons 
counsel for the defendants had contended 
that bis clients were producers of films and 

279 ; 58 L. J. Q. B. 90 • 
oO L. T. 505 • 37 W n „ t ^ ^ * 

Council of Law Re^'rtfng . ' ° 

2- (1900) 1 Q. B. 725 ; 69 L. J O B 3 "ft 

82 L. T. 199 : 48 W. R. 351, PalL^^y. Low!® ^ 
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iherefore could not be called merchants 
■within the dehnition of that term ■which has 
been laid down in (1872) 7 Ex. 127^ at p. 129, 
where Bramwell B. observed that “ a mer- 
chant of or in an article is one who buys 
and sells it, and not the manufacturer sell- 
ing.” This proposition was not contested 
by counsel for the plaintiff and I need not 
say anything more about it. The argument 
which has been advanced by counsel for 
the plaintiff is only on the word “traders” 
appearing in the definition of "commercial 
causes” in R. 199 of the High Court Rules, 
and I have got to determine whether the 
parties fall within the category of “traders.” 

M Even though in certain cases the 
word “trade” has been given an extended 
meaning, I have got to determine for the 
purpose of the transfer of this suit to the 
list of commercial causes what definition of 
"trader” I shall adopt for the purpose. I 
am inclined to accept the observations of 
Channel J. in (1900) 1 Q B. 725^ where the 
learned Judge observed (page 727) : 

[5] “Now, although ‘tradesman’ may be some- 
times used to describe something different from 
n gentleman, or in contradistinction to other kinds 
of persons. I do not think the word is used in that 
sense in this Act. It seems to denote a person 
carrying on trade— buying and selling— and a 
barber does not come within that description." 

[6] The word "trader” in my opinion as 
used in R. 199 of the High Court Rules 
imports buying and selling of commodities 
and is not to bo understood in the wide sense 
contended for by counsel for the plaintiff. It 
can hardly be said that the business of 
the film producer which is that of a manu- 
facturer of films or that of a distributor 
of films is that of buying and selling with- 
in the definition of the word "trader" which 
I have adopted above. Under the circum- 
stances, the plaintiff as well as the defen- 
dants not satisfying the category of either 
merchants or traders, — and certainly they 
are not bankers within the definition of a 
commercial cause in R. 199 of the High Court 
Rules, — I need not pause to consider whe- 
ther the sale of these distribution rights 
within particular territories for this parti- 
cular period of six years would be an ordi- 
nary transaction between the parties. If it 
were necessary to do so, I w'ould say that 
it is not an ordinary transaction between 
the producers on the one hand and distri- 
butors on the other or between distributors 
inter se, I do not, however, base my deci- 
sion on that asjiGCt of the question. The 

3. {1872) 7 Ex. 127 : 41 L. J. Ex. 60 : 26 L. T. 
912; 20 W. R. 316, Josselyn v. Parson. 


summons will, therefore, be dismissed with 
costs. Counsel certified. 

V.r./d.h. Summons dismissed. 


[Case No, 100.] 

A. 1. R. (33) 1946 Bombay 482 

Chagla j. 

Bapulal Premchand — Plaintiff 

v. 

Nath Ba^ik Ltd, — Defendants, 

Suit No. 770 of 1945, Decided on 20th Novem- 
ber 1945. 


(a) Negotiable Instruments Act (1881), S. 131 
— Liability of banker for conversion of cheque 
— Meaning and test of negligence stated — 
Failure of bank to make enquiries about res- 
pectability of new customer whether constitutes 
negligence — References about new customer 
given and no suspicious circumstances atten- 
dant upon opening account — Bank held not 
guilty of negligence for failing to make any 
further enquiries and hence entitled to protec- 
tion under S. 131. 


In order to escape the liability which the general 
law imposes upon a person or party who converts 
the goods belonging to the true owner thereof the 
banker must discharge the burden of establishing 
that he received payment on behalf of a customer 
of a cheque not belonging to the customer but to 
some one else, in good faith and without negligence. 
The expression "without negligence", means with- 
out reasonable care in reference to the interests of 
the true owner of the cheque, the principal whose 
authority the customer purports to have. Negligence 
is essentially a question of fact and it must depend 
upon the circumstances of each case whether negli- 
gence has been proved or not. The test of negligence 
is whether the transaction of paying in any given 
cheque coupled with the circumstances antecedent 
and present was so out of the ordinary course that 
it ought to have aroused doubts in the banker’s 
mind and caused him to make enquiries. 

[P 483 C 2; P 434 C 1. 2} 

Primarily enquiry as to negligence must be 
directed in order to find out whether there is 
negligence in collecting the cheque and not in 
opening the account; but if there is any antecedent 
or present circumstance which aroused the suspi- 
cion of the banker then it would be his duty btfore 
be collects the cheque to make the neoes^ry 
enquiry and undoubtedly one of the antecedent cir- 
cumstance would be the opening of the account. 
In certain cases failure to make enquiries as 
to the integrity of the proposed customer would 
constitute negligence. But it would depend upon 
the facts and circumstances attendant upon the 
opening of an account by the new customer whether 
an enquiry about him was necessary and called for 
or not. There is no absolute and unqualified obliga- 
tion on the bank to make enquiries about the 
respectability of tile proposed customer. It is true 
that modern banking practice requires that a custo- 
mer should be properly inlroducei and it would be 
wiser and more prudent for a bank not to accept a 
customer without some reference. But it cannot be 
suggested that after a bank has been given a proper 
reference with regard to the proposed customer and 
although there are no suspicious circumstance 
attendant upon the opening of the account it ifr 
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stm incumbent upon the bank to make further 
nquiries with regard to the customer, and the 
bank cannot be held to be guiltj of negligence in 
paving failed to make any such furthe? enquiries 

protection given by 

%Ilek ^^^cSsscdaZ 

Apyiied ( 1914 ) 111 L. T. 43, Doubted- Ca<iP 

law referred. f P 48*7 c 2 ; P 489 C l 

,, , ^ P 491 C 1 , 2 ; P 492 C 1 ] 

shm M f of Judges 

withnnt irom context or read 

Without reference to facts. 

tiWixr “.a T, is'ts; 

(’44) Chitaley, Pre. N. 15, Pts. 10, 11 . 

— Contributory neglU 
frn^ converting article belonging to 

eenrp Contributory ne|lU 

gence by true owner. ^ 

i\.t converts an article belonging to 

t^he true owner cannot take the plea of c 3 r;? 
butory negligence. However negligent the fmp 
owner may be, it can be no ansN^ the Lr nn 
who converts the article that he should Hp ?pf 5 
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s. E. Tendolkar—for Plaintiff. ^ 

V. F. Taraporewalla and I. G. Thakor 

T„,i — for Defendants. 
Judgment. — The plaintiff as the true 

suTrL ? w ^°°° filed this 
suit against the defendant bank for con- 

Bs'^4‘000 °Th^® claiming 

Bs 4000 The material facts are really not 

dispute. On 5 th February 1945, Messrs 

Eamchandra Eamgopal, a firm of mer' 

chants at Akola, drew a cheque upon the 

Laxmi Bank, Limited, for the sum nf 

4000 payable to the plaintiff or bearer 

Eamchandra Eamgopal before delivery to 

dSpShed tlJif T 

despatched this cheque by post from Akola 
to his commission agents Messrs. Chimanlal 
Mohanlal Suratvala for presentmonT “ j 
coUeetion This cheque never reached Messrs^ 
Chimanlal Mohanlal Suratvala and an’ 
parently it was stolen during transit On 25th 
January 1945 . the defendant bank ojnel a 
branch in Bombay, and on 26th JaLa^ms 
one Nemchand Amichand Gandhi ope^d fn 
amount by paying to the credit of toat ac 
count Bs. 800 in cash. Although the name of 

the depositor was Gandhi he siene^ h”^ 
application form as “N. A. Gandi.” ffgoth 
January 1945. Gandhi withdrew from^S 
account by a cheque written in Gujarati the 

r FebSrr i 945 

Gandhi drew a further sum of bs^ 50 bv 

drawing another cheque this time in English 
Therefore the position was that on 7th 
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February 1945, there was only a sum of 
BS. 25 to the credit of Gandhi’s account On 
/th February 1945, Gandhi paid in into hiq 
account the cheque for rs. 4000 which had 
been drawn in favour of the plaintifif and 
of which the plaintifif claims to be the true 
owner. This cheque was collected by he 
defendant bank and the amount credited to 
Gandhi s account. On 8th February 1945 
Gandhi drew a cheque for Bs. 3800 on his 
accent The cheque was drawn in favour 
of Kantilal Maganlal Shah or bearer and 
has been endorsed by E. H. Desai. Bapulal 
Premchand the plaintiff, has given evidence 
and also Chimanlal Nagindas Suratvala 
bearing out the facts as to the cheque being 
given to the plaintiff by the firm of Ram 
Chandra Eamgopal and the cheque bGin- 
stolen while m transit. On this evidence 
there can be no doubt and it has not Len 
disputed by Mr. Taraporewalla that the 

plaintiff 13 the true owner of the cheque- 

whn doubt that Gandhi’ 

who paid in this cheque to the credit of 

L2J It 13 , therefore, clear that as against the 
true owner the defendant bank is guilty of 

f have no answer to the plain- 

Negotiable Instru- 
mente Act, I88I, affords the defendant bank 
a statutory protection against the true owner 
m cases of conversion provided certain 
conditions mentioned in that section are 

an^^w^l ^1- good faith 

and without negligence receives payment 

for a customer of a cheque crossed generally 

tne title to the cheque proves defective 
incur any liability to the true owner of the 
cheque by reason only of having received 
such payment. In order, therefore, to escape 
the liabihty which the general law imposes 
upon a person or a party who converts the' 
goods belonging to the true owner thereof 
the banker must discharge the burden of 
establishing that he received payment on 
behalf of a customer of his of a cheque not 
belonging to the customer but to someone 
else m good faith and without negligence 
In this ea^e it is not suggested that the 
bank acted without good faifh Kivf 

plaintiff’s allegation is that the bank acted 
with negligence in eoUecting the cheque and 
thereby has lost the protection afforded to 

Acto“L?i^’ "u' Negotiable Instruments 

Act, and the short point that I have to 
• determine m this case is whether on the 
facts established the defendants have dis 
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charged their burden of proving that they 
acted without negligence. Now negligence 
13 essentially a question of fact and it must 
depend upon the circumstances of each case 
whether negligence has been proved or not. 

It is difficult to define “negligence,” but 
an attempt was made by Scrutton L. J. 
in (1932) 2 K. B. 122.^ (This case ultimately 
went to the House of Lords and is reported 
in 1933 A.c. 201.^ Scrutton L. J. says (p. 130) : 

[3] “A question at once arises, as there is no 
‘negligence’ without a legal duty, what was the 
exact duty imposed on the bank, and to whom? 
Before the Acts, the bank, of course, owed a duty 
to every owner of property not to convert it but 
that duty was absolute, and independent of rea- 
sonable care. In ray view, S. 82 lessened the duty 
of the bank by limiting it to an obligation only to 
use reasonable care in dealing with the cheque, or 
by providing that if the bank proved that it had 
used reasonable care in discharging its obligation 
to the true owner not to convert his property, it 
was discharged from liability though it had con- 
verted that property.” 

[ 4 ] Then Scrutton L. J. cites with ap- 
proval the observations of Kennedy J. in 
(i900) 5 com. cas. 188^ (p. I9i) : 

[5] ‘‘The only question is, did they act without 
negligence? What does 'without negligence* mean? 

It means, I take it, without want of reasonable 
care in reference to the interests of the tiue owner, 
the principal whose authority the customer pur- 
ports to have.” 

[6] Therefore what I have to determine 
in this case is whether in collecting the 
cheque belonging to customer Gandhi the 
bank acted without reasonable care in refer- 
ence to the interest of the plaintiff, the true 
owner of the cheque. The Privy Council in 
(1920) A. c. 683^ laid down the principle 
which ought to guide the Courts in consi- 
dering the question whether a bank is guilty 
of conversion in having been negligent in 
collecting a cheque on behalf of a customer 
which in fact did not belong to him. In that 
case one A. Friend of Sydney, put a cheque 
drawn by himself on the Australian Bank of 
Commerce for £786 18.3 into an envelope, 
along with some other cheques drawn by 
other members of his family, and addressed 
the envelope to the Commissioners of Taxa- 
tion, George Street North. Sydney. This 
cheque was in payment of an assessment 
for income-tax. It was crossed with the word 

1 . (1932) 2 K. B. 122 : 101 L.J. K.B. 499, Savory 
& Co. V. Lloyds Bank, Ltd. 

2 . (1933) 1933 A. C. 201 : 102 L. J. K. B. 224 : 
148 L. T. 291, Lloyds Bank Ltd. v. Savory & Co. 

3. (1900) 6 Com. Cas. 188, Hannan’s Lake 
View Central, Ltd v. Armstrong & Co. 

4. (’20) 7 A. I. R. 1920 P. 0. 88: 1920 A. 0. 683: 
89 L. J. P. C. 181: 123 L. X. 34, Commissioners 
of Taxation v. English, Scottish and Austra- 
lian Bank Ltd. 


“Bank”, that is to say, generally not spe- 
cially. This cheque was stolen by some per- 
son unknown and was never cashed by the 
Commissioners of Taxation. On the follow- 
ing day a man who gave his name as 
Stewart Thallon entered the head office of 
the respondents’ bank at Sydney and stated 
that he wished to open an account. The 
accountant took his name and address 
which this man gave at certain well-known 
residential chambers in Sydney. He then 
handed in a sum of £20.'5 The Accountant 
filled up the “paid-in” slip and the account 
was duly opened and a cheque book issued 
to Thallon. On the following day the stolen 
cheque was handed in by Thallon; and on 
the next day Thallon withdrew three sums of 
£483-16-6, £260-10-0 and £50 12.6'by cheques 
drawn by himself. Thallon was never seen 
again and it was found that no person of 
that name lived at the address he hod given. 
The Commissioners of Taxation then filed 
an action from which the appeal went to the 
Privy Council against the bank for conver- 
sion of the cheque. The Supreme Court for 
New South Wales held that the bank was 
not guilty of negligence. In discussing the 
question of negligence, their Lordships of 
the Privy Council are at pains to point out 
that the negligence with which the Court 
was concerned was not in opening the ac- 
count but “in collecting the cheque** though 
the circumstances connected with the open- 
ing of an account may shed light on the 
question of whether there was negligence in 
collecting the cheque, and the test of negli- 
gence which their Lordships adopted was 
whether the transaction of paying in any 
given cheque coupled with the circumstances 
antecedent and present was so out of the 
ordinary course that it ought to have arous- 
ed doubts in the bankers* mind and caused 
them to make inquiry. Their Lordshipe 
emphasized that negligence was a question 
of fact and they rejected the argument of 
the learned Chief Justice of the Supreme 
Court that the care that the bankers should 
take should not be less than a man invited 
to purchase or cash such a cheque for him- 
self might reasonably be expected to take. 
Their Lordships thought that that was an 
inapposite standard for the simple rea^u 
that it was no part of the business or ordi- 
nary practice of individuals to cash ohequM 
which were offered to them, whereas ^ it 
was part of the ordinary business or practice 
of a bank to collect cheques for their 
customers. The argument that was presented 
to the Board was that the bank was negU- 
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g 0 nt in collecting the cheque for a customer 
who w'as of recent introduction and about 
whom the bank knew nothing. There Lord- 
ships then pointed out that there was noth- 
ing suspicious about the way the account 
was opened; they were of the opinion that 
there was nothing suspicious in the fact 
that a cheque was paid into that account 
for collection one day after the account had 
been opened; they further pointed out that 
if it was laid down that no cheque should 
be collected without a thorough inquiry as 
to the history of the cheque, it would render 
banking business as ordinarily carried on 
impossible; customers would often be left for 
long periods without available money. But 
their Lordships do say that if the cheque 
had been for some unusually large sum, 
perhaps suspicion might have been aroused; 
but whether the cheque is or is not for an 
unusually large sum is really a question of 
degree. Their Lordships finally point out 
that in the cheque presented by Thallon 
there was no note of alarm or of warning 
which could have aroused the suspicion of 
the bank. Under the circumstances their 
Lordships dismissed the appeal and held 
that the bank was not negligent. I have 
taken some pains to reproduce at some 
length the reasons of the Privy Council in 
coming to the conclusion they did because 
both the decision and the observations of 
their Lordships are of considerable assis- 
tance in deciding the case before me and 
also of applying the test which the Privy 
Council did in the case before them. 

[7] The first contention of the plaintiff 
is that no individual of the name of Gandhi 
in fact existed and that the identity of 
Gandhi has not been established by evi- 
dence in this case, I accept Modi*s testimony 
that he did know Gandhi as a broker before 
Gandhi came to him for the purpose of 
opening an account on 26th January 1945 . I 
have also got the evidence of Gupte, the 
accountant of the defendant bank, on this 
point. Gupte says that when the cheque for 
Es. 225 came to him in the ordinary course, 
he noticed that although the name of the 
drawer^ was Gandhi, he was signing as 
Gandi’* and he therefore sent for Gandhi 
and inquired of him about this. This man 
who said he was Gandhi told Gupte that he 
did this because his signature should not be 
forged. The next question I have got to 
consider is whether Modi was negligent in 
recommending Gandhi to the defendant 
bank as a customer. It is true that even 
taking Modi’s evidence at its best, Modi had 


a rather casual acquaintance with Gandhi. 
But it is difficult for me to see why Modi 
did anything wrong in giving a reference if 
Gandhi went to him with actual cash and 
wanted to open an account in the bank 
after he had met Gandhi before at the pedhi 
of his friend Dave and had known him as a 
broker. Assuming that Modi was negligent 
in introducing Gandhi to the defendant 
bank, the next question is whether the negli- 
gence of Modi can be imputed to the bank. 
Now it is not suggested and it cannot be 
suggested on the record as it stands that it 
was any part of the duty of Modi and the 
cashier to introduce customers. It is true 
that Modi has said that before he was 
employed he told the Manager that he would 
be able to introduce a few customers. That 
perhaps improved his chance of his being 
taken on as a cashier, but that does not 
mean that it was incumbent upon him in 
the performance of his duties to introduce 
customers. Modi gave a reference for Gandhi 
to the bank just as any other outsider 
would have done. The reference was not 
given in the performance of his duties as a 
cashier and therefore the negligence, if any, 
of Modi cannot be imputed to the bank. 
In order that the plaintiff should succeed, 
he must establish that the bank was negli- 
gent in accepting Gandhi as a customer 
if such negligence is sufficient to disentitle 
the defendant bank from the protection 
given to it under S. 131, Negotiable Instru- 
ments Act. 

[8] It is next urged by the plaintiff that 
the bank was negligent in accepting Gandhi 
as a customer. On this point the practice 
as to accepting customers is deposed to by 
Gangooli, the manager! of the defendant 
bank, and he says that the bank opened ac- 
counts only of such persons as w'ere known 
to any member of its staff or to any out- 
sider who was known to the bank. Gangooli 
further says that when a customer was 
introduced by a person other than a member 
of the staff, the bank made no reference 
to him about the customer either in writing 
or orally; but when a customer was intro- 
duced by the members of the staff, he 
always sent for that member of the staff and 
questioned him about the credentials of the 
customer. Gangooli also pointed out one 
of the rules of the bank which was that the 
proposed customer should be properly in- 
troduced and his interpretation of the word 
properly’* was that it must be by one 
whom he could trust; and in the ordinary 
course he would trust every officer and ser- 
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vant in the bank if he introduced a customer. 
Gangooli, the manager, has further told 
me that when he saw the application form 
for opening the account of Gandhi and he 
saw that Gandhi was introduced by Modi he 
sent for Modi and asked him about Gandhi 
and Modi told Gangooli that he knew Gandhi 
well, that he was a broker and also knew 
that he had effected transaction with Dave. 
The manager stated that after he had this 
discussion with Modi he passed the form 
and initialled it in red ink. The manager 
further said that he followed the same 
practice with regard to the other customers 
introduced by Modi. On 26th January 1945, 
there were nine applications for opening 
new current accounts. Of these nine, three 
were introduced by Modi; three by the 
manager himself; and the remaining three 
by an outsider. In respect of all the three 
persons introduced by Modi the manager 
made personal inquiries of Modi. Mr, Ten- 
dolkar has commented on the fact that the 
manager did not tell Sub-Inspector Palton- 
walla about what Modi had told him about 
Gandhi before his application was sanc- 
tioned. In my opinion, that fact by itself is 
not sufficient to make me come to the 
conclusion that the manager’s testimony 
on this point should be disbelieved. I accept 
the evidence of Gangooli, the manager of 
the defendant bank, that when he received 
the application form of Gandhi, he sent for 
Modi and made the inquiries to which he 
has deposed here. 

[9] In the next place, a great deal of 
emphasis was laid by the plaintiff on the 
fact that the address given by Gandhi, 
namely, 103, Kavarana Street, Fort, in his 
application form was a non-existent address. 
Now the position with regard to this address 
is that I have the evidence of Desai, Road 
Inspector, "A” Ward, Bombay Municipality, 
who has stated that the Municipality keeps 
a record of all the public streets'and of such 
private streets as the public have access to; 
and no street, public or private, by the name 
of Kavarana Street appears in this record. 
But he admitted to Mr. Taraporewalla that 
the Post and Telegraph Office Directory 
did mention this street as being near the 
Bombay General Post Office. Sub-Inspector 
Paltonwalla also said that he could not find 
any such street as Kavarana Street in the 
Fort. But the Road Inspector of the Bom- 
bay Municipality did admit that tl^ere was 
a building known in Frere Road called 
Kavarana Building; next to this building 
there was a bye-liiue off Frere Road ; that 
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bye-lane was not named ; and the address 
of Kavarana Building was no. 103, Frere 
Road. There is no evidence before me 
whether any man by the name of Gandhi 
was living in this Kavarana Building, the 
address of which is No. 103, Frere Road. 

[10] It is further contended that there 
were suspicious circumstances attendant 
upon the opening of the account by Gandhi. 
In the first place, it is pointed out that 
whereas the name of the customer was 
Gandhi, he signed bis application form and 
his specimen signature card as “Gandi.” 
Gangooli, the manager, has stated that it 
was not uncommon for a man to give his 
specimen signature which was differently 
spelt from his own name; and as I have aU 
ready pointed out, both Qupte and Modi 
have stated that in answer to inquiries by 
them Gandhi told them that he signed his 
name differently from the way in which it 
was spelt in order that his signature should 
not be copied. Then it is pointed out that 
it is very unusual for Modi, the cashier of 
the bank, to have filled in on behalf of 
Gandhi the paying- in . slip in respect of 
the deposit of Rs. 200 and also the applica- 
tion form for opening an account with the 
bank. It is true that the manager says that 
it is not customary for the cashier to do 
these things; but Modi has stated in the 
witness-box that he did this because Gandhi 
did not know English and he did it as a 
friendly act. Modi also said that he filled in 
the application forms of other customers 
besides Gandhi whom he had introduced. 
The important fact to remember in con- 
nexion with the opening of Gandhi's ac. 
count is that the account was opened with 
cosh and not with any cheque paid in by 
Gandhi. When a customer opens an ac- 
count with a cheque, certain inquiries may 
become necessary as to the cheque; but 
when an account is opened with cash, ob- 
viously the position is very different. I am 
stressing this point because when I come to 
deal with the authorities cited at the bar, 
its importance and relevance will become 
clear. 

Cll] It is further urged that the bank's 
suspicions should have been aroused before 
they collected the cheque from Gandhi by 
the manner in which Gandhi's account was 
operated. A great deal of emphasis was 
placed on the fact that by 7th February 
1945, the credit to Gandhi's account only 
stood at Rs. 25 and that on that very day a 
cheque for Rs. 4000 w'as paid in, Now the 
rules relating to current accounts of the 
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bank provide that accounts should be open- 
ed with a minimum sum of Rs. 500; but as 
far as the Bombay branch was concerned, 
"the evidence is borne out by the subsequent 
amendment of the rule itself that the 
managing director had given his sanction 
to opening accounts in Bombay with a 
minimum sum of Es. 300 and in Bombay 
the minimum balance required to be main- 
tained was Es. 50. If the balance of Rs. 50 
is not maintained, then a fee of Re. 1 is 
charged to the customer. The manager 
stated that it was not unusual for a custo- 
mer to deposit the minimum amount neces- 
sary and then to withdraw within four or 
five days the maximum amount permissible 
and leave just the balance required. It is 
true that Gupte, the accountant in the defen. 
dant bank, did not quite agree with this 
view of the manager because he said that he 
knew of two or three cases where a customer 
had opened an account with the minimum 
deposit required and withdrawn practically 
the whole of the, amount within a few daj’s. 
He would consider such a thing as unusual. 
But Gupte went on to say that he did not 
think that that circumstance would put the 
bank on inquiry. It is difficult to eee why 
a customer who opens an account with the 
minimum permissible, namely, Es. 300 
should not operate upon it so as to reduce 
it to an amount less than required under 
the rules to maintain the account and when 
he finds that he has gone below the mini- 
mum necessary, pay in a sum of Rs. 4COO 
so that the balance goes up to a much 
larger sum than required. It cannot be 
s*^SScsted that the payment of a cheque for 
Es. 4000 was for such a large sum or such a 
disproportionate sum that it should have 
aroused the suspicion of the bank. Gupte 
the accountant, has stated in his evidence 
that in the course of one day sums aggregat- 
ing to rupees four lakhs are paid into the 
bank. If one were to look at the proportion 
between the original deposit, namely Rs. 300, 
and the payment of Es. 4000, it is less striking 
than the proportion between the £20 depo 
sited by Thallon in the Privy Council case 
and the deposit on the subsequent day of a 
cheque for f 7S6. The Privy Council there 
aid not think that the cheque for £786 was 
iov an unusually large sum. There is less 
reason to think here that the paying.in of a 
cheque for Es. 40C0 by Gandhi was of so 
unusually a large sum that the suspicion of 
the bank should have been aroused. A fur- 
ther point was sought to be made that 
cheques were drawn by Gandhi in Gujarati 


and in English; but Gupte, the accountant, 

produced two cheques of another customer, 

one written in Gujarati and the other in 

English. Thus there is nothing in this fact 

by itself which was sufficient to put the 

bank on inquiry with regard to its cus- 
tomers. 

[ 12 ] Having considered the various con- 
tentions of the plaintiff and having reviewed, 
the evidence on the various points, I should 
now like to consider, in view of the autho- 
rities, what is the true and correct approach 
to the facts of this case. Primarily, inquiry 
as to negligence must be directed in order 
to find out whether there is negligence in 
collecting the cheque and not in opening the 
account. If there was anything suspicious 
about the cheque of Es. 4000 which Gandhi 
paid in to the credit of his account, there 
can be no doubt that it would have been 
the duty of the bank to make the necessary 
inquiries before they cashed the cheque. To 
use the language of the Privy Council, if 
there had been any note of warning or 
alarm on the cheque itself, then if the bank 
had collected it disregarding the note of 
warning or alarm it would have done so at 
its own peril. But in this case the cheque is 
a perfectly innocuous document. It is made 
out in the name of the plaintiff or bearer 
and, as I have said, it is generally 
crossed and it is drawn by two partners of 
the firm of Ramchandra Ramgopal ; and it 
is no(r seriously disputed by Mr. Tendolkar 
that there is nothing on the face of the 
cheque which should put the bank on inquiry. 
Therefore, prima facie^ the bank was not 
negligent in collecting this cheque which on 
the face of it did not in any way arouse its 
suspicion. But it is not sufficient that the 
cheque itself should not arouse the suspicion 
of the bank. If there is any antecedent or 
present circumstance, again to use the Ian- 
guage of the Privy Council, which aroused 
the suspicion of the bank, then it would be 
the duty of the bank before it collected the 
cheque to make the necessary inquiry and 
undoubtedly one of the antecedent circum- 
stance would be the opening of the account. 
Now it is important to bear in mind that 
there is no connection whatever in this case 
between the opening of the account and the 
stealing of the cheque. The cheque did not 
come into existence till 5th February 1945, 
and the account was opened on 26th Janu- 
ary 1945. It is impossible to believe that 
Gandhi or whoever opened the account on 
26 th January had the remotest idea that on 
5th February Messrs. Ramchandra Ramgopal 
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would make out a cheque in favour of the 
plaintiff on 5th February and that the plain- 
tiff would post it to his commission agent 
Suratvala and he would get an opportunity 
to steal the cheque and get his bank to 
collect it. But apart from there being no 
connection whatever between the stealing of 
the cheque and the opening of the account, 
was there any suspicious circumstance at all 
about the opening of the account ? As 1 have 
pointed out, the account was opened with 
cash. There was a reference by the cashier 
and that reference was sufficient according 
to the practice followed by the bank. The ma- 
nager made the necessary inquiries and the 
account was opened. But what Mr. Tendol- 
kar contends for is that it is the duty of the 
bank to make inquiries about the respecta- 
bility of an intended customer in every case 
although there may not be the least suspi- 
cious circumstance attendant upon the open- 
ing of the account and, according to Mr. 
Tendolkar, proper and sufficient inquiries 
were not made in this case by the bank 
about the respectability or the integrity of 
Gandhi, their customer. 

[13] For this proposition reliance was 
particularly placed on (1914) ill L. T. 43.^ 
In that case the plaintiffs, who were a firm 
of bookmakers, had as one of their clients 
an undergraduate at Oxford University by 
the name of Robert Howard Jobson, This 
undergraduate won some money on a bet 
and the plaintiffs, intending to pay him, 
drew a cheque for £75-lls.Sd upon the 
National Bank, Limited. This cheque was 
stolen and the young man who stole it went 
to the defendant’s bank and said that he 
wanted to open an account with the assis- 
tance of that cheque. He gave bis name as 
Richard Henry Jobson and his address at the 
University College, Oxford. The defendant 
accepted the cheque and opened the account. 
After the cheque was cleared, this customer 
drew a cheque for £65. On that, the defen- 
dant was held liable for conversion to the 
plaintiffs Now two important facts with 
regard to this case must be borne in mind. 
The first is that no reference w'as taken of 
any sort whatever with regard to the 
customer by the defendant and, secondly, 
the account was opened with a stolen cheque 
and no inquiry was made about the cheque 
at all. Strong reliance is laid on an observa- 
tion of Bailhache J. who decided this 
case to the efTect that (p. 44) it is true 
that banks are whiling to take cheques, but 


before they allow them to be operated upon 
they must be statisfied as to the respecta- 
bility of the intended customer. A little 
before he made this observation in the 
judgment, Bailhache J. expressed his own 
opinion that if he had been left without 
any evidence on the point he should have 
been disposed to think that the defendant 
was under no obligation to make any in- 
quiries in the absence of anything to mako 
him suspicious; but he relied on the evidence 
on the practice of banks, namely, that it is 
usual to make inquiries. He further adds 
that inquiries as to the respectability of 
the intended customer can be done by re- 
ferences and sometimes by an introduction 
through a customer. In the Privy Council 
case, (1920) A. C. 683,* curiously enough the 
case was cited at the bar by Mr. Romer 
K. G. on behalf of the appellants not on the 
question of negligence but on the question 
of what is sufficient to constitute a person 
a customer of the bank, and in the judg- 
ment of their Lordships this case is not 
referred to at all; and when one turns to 
the facts of the Privy Council case, which 
I have already set out in some detail above, 
it w'ill be remembered that Thallon, the 
customer of the bank in that case, was 
given no reference. The bank knew nothing 
about him and yet the Privy Council, fax 
from imposing upon the bank any necessity 
for making an inquiry about this customer, 
held that the bank was not negligent 
because there was nothing suspicious about 
the wAy the account was opened. It is 
true that in Ladbroke d Co. v. Todd, 
at least in the judgment as reported in 
(1914) 111 li. T. 43,® Bailhache J. does say 
that there was nothing suspicious in the 
opening of the account by Jobson and yet 
be took the view that it was incumbent 
upon the bank to make the inquiries about 
the respectability of the customer. In view 
of the Privy Council decision, it is difficult 
for me to bold that the principle of law 
enunciated in (1914) 111 L. T. 43® is the 
correct law. According to the Privy Council, 
as I read the judgment, if a customer opens 
an account with cash and there is nothing 
suspicious about the manner in which the 
account is opened, the fact that the bank 
made no inquiries about the customer would 
not disentitle the bank to the protection 
given to it by S. 131, Negotiable Instru- 
ments Act. Of course on the facts before 
me there was actually a reference given by 
Jlodi to Gandhi and I have also held that 
the manager of the defendant bank did 


5. (1914) 111 L. T. 43, Ladbroke & Co. v. Todd. 
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make inquiries about the position and status 
of Gandhi. 

[14] (1914) 111 L. T. 43^ is referred to in 
(1929) 1 K. B. 40.® Sankey L. J. at p. 69 
refers to (1914) ill l. t. 43^ and (1920) 
A. C. 683^ for the proposition that a bank 
may be negligent in not making inquiries as 
to a customer on opening an account. With 
great respect to the learned Lord Justice, it 
is impossible to understand how the Privy 
Council case can be an authority for the 
proposition for which the learned Lord 
Justice had made use of it. If anything, 
the Privy Council decides the contrary of 
the proposition which Sankey L. J. enun- 
ciates in that judgment. With regard to 
(1914) 111 L. T. 43® it is true that it does lay 
down the necessity for an inquiry; but 
Sankey L. J. has worded the proposition 
in a cautious manner because what he 
says is that a bank may be negligent in 
not making inquiries as to a customer on 
opening an account. It would depend on 
the facts of each case and the circumstances 
attendant upon the opening of the account 
whether an inquiry as to a customer was 
necessary and called for or not. Sankey 
L. J. does not say, as Mr, Tendolkar con- 
tends for, that in every case it is obligatory 
upon a bank to make inquiries as to the 
respectability of a customer in order that it 
should avail itself of the protection given to 
it under S. 131, Negotiable Instruments Act. 
In that case the plaintiffs were bankers 
having a branch oflSce in Bombay. One 
Lawson, their Chief Accountant at the Bom- 
bay Branch, had express authority to draw 
cheques on other bankers with whom the 
plaintiffs had an account. He had an 
account with the defendants, who were 
bankers in Bombay, and another account 
with the plaintiffs* Bombay branch. The 
plaintiffs paid his salary by crediting his 
account with their Bombay branch. In 
1922 Lawson began fraudulently drawing 
cheques on the plaintiffs’ bankers in favour 
of the defendants, to whom he sent written 
instructions to place the cheques to the 
credit of his account with them. These 
frauds were continued for two years by 
means of false entries in the books of the 
plaintiffs’ Bombay branch. When these 
fraudulent cheques had been cleared and the 
amounts credited to Lawson’s account by 
the defendants, Lawson immediately drew 
cheques against the balance standing to his 

^(1929) 1 K. B. 40 : 97 L. J. K. B. 609 : 139 
L. T. 126, Llojds Bank v. The Chartered Bank 
of India, Australia and China. 


credit. Some of these cheques were in favour 
of stockbrokers with whom Lawson had 
speculative dealings ; the others he paid to 
the plaintiffs, either to the credit of his ac- 
count with them or in respect of special ser- 
vices to be rendered by them. The plaintiffs 
brought an action against the defendants for 
conversion. The Court held that the defen- 
dants could not claim the protection of s. 131 , 
Negotiable Instruments Act. The Court also 
held that the defendants were negligent on 
the ground that they were put upon inquiry 
by various facts. Scrutton L. J. in delivering 
the judgment, at p. 59 accepted the measure 
of duty owed by the defendant bank to tbs 
true owner as laid down by Lord Dunedin 

in 1920 A. c. 683.^ Scrutton L. J. further ob- 
serves : 

[15J “Lord Dunedin adds to it the qualification, 
which I entirely accept, that toTequire a thorough 
inquiry into the history of each cheque would 
render banking business impracticable, and that 
therefore there must be something markedly ir- 
regular in the transaction.” 

[16] (1914) 111 L. T. 43® is also referred to 
in 1933 A. c. 201 .“ Lord Wright states (p. 231); 

[17] “It is now recognized to be the usual 
practice of bankers not to open an account for a 
customer without obtaining a reference and with- 
out inquiry as to the customer’s standing ; a 
failure to do so at the openiog of the account 
might well prevent the banker from establishing 
his defence under S, 82 if a cheque were converted 
subsequently in the history of the account : this 
rule was applied by Bailhache J. in (1914) Hi 
L. T. 43,5 vyiio on that ground held that the 
banker had not made out his defence under 
S. 82.” 

[18] Mr. Tendolkar relies on this passage 
as indicating that a mere reference to a 
customer is not suflBcient but there must also 
be an inquiry as to the customer’s standing. 
But it may be observed that what Lord 
Wright says is that the absence to do both 
these things might “well prevent” the 
banker from establishing his defence. Lord 
Wright does not say that the absence to 
take these precautions must in all cases be 
tantamount to negligence on the part of the 
banker. Further it is always dangerous to 
rely on observations of Judges torn from 
their context or read without reference to 
the facts of the case which necessitated the 
particular observation. The facts of the case 
in 1933 A. c. 201^ were very peculiar. A firm 
of London stockbrokers had in their em- 
ployment two clerks, Perkins and Smith. 
Perkins had an account at one country 
branch of the bank. The wife of Smith 
had an account at another country branch. 
Perkins stole many cheques signed by 
the stockbrokers in payment of jobers* 
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ass Grants and handed them in at one or 
ocbsr of the bankers’ London branches. 
Smith also stole many of the cheques 
aaad handed them in at the bankers’ head 
oSEce, making out paying in slips directing 
^ffiyinents to be made to the account of 
wife which was at a country branch. 
The stolen cheques in each case were 
a^edved by the Loudon office and sent 
tc the clearing house. The House of Lords, 
30 coming to the conclusion that the bankers 
were negligent and were deprived of the 
detection of S. 82, Bills of Exchange Act, 
Epajrtieularly took into consideration the 
srules framed by the bank and the negli- 
geaioe of the bank in not giving effect to 
^ose rules. One of the rules of the bank 
w$s that no cheques or other documents 
oaade payable to a firm, company, or 
3,ny one in the capacity of a principal, should 
voe accepted for credit of the private account 
Qi a partner, agent, or clerk, or other person 
oiosely connected with the principal, or 
cjegotiated for such person, without the 
ariDcii^al’s written authority ; and the other 
rule was that no new current account 
should be opened without the knowledge of, 
full inquiry into, the circumstances and 
chfiracter of the customer. In this case 
although inquiry was made as to the occu- 
pation of P and information elicited that 
h® was a stockbroker's clerk, the bank did 
:aot tahe the precaution of finding out what 
the names of the stockbrokers were. If the 
bank bad done so, it would have imme- 
^diately put on inquiry because it would 
have realized that P was paying to the 
credit of his account cheques drawn by his 
emidoyers. When an employee credits to 
bis account cheques drawn by his employer, 
at as always a question of suspicion or at 
least a matter calling for inquiry and, 
tlierefore, as a banking practice banks safe- 
guard themselves against employees cheat- 
ang Uaeir employers and rules are framed 
20 that the bank should know whether their 
customers are employed by any one ; and 
af so, fay whom ? In the case of the account 
o£ Mrs. Smith very perfunctory inquiry was 
»nade, and here again if a proper inquiry 
bad been made, the bank would have known 
that Mrs. Smith was the wife of Smith who 
was employed with a particular firm of 
stockbrokers and that she was crediting to 
her account cheques drawn fay the em- 
ployers of her husband. The observations 
of Lord Buckmaster at p. 214 must be read 
in the setting of the facts I have just stated. 
This is what Lord Buckmaster says : 
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[19] . I regard the result of this evidence 
as meaning that a prudent bank manager, opening 
an account with a stock-broker’s clerk, would as- 
certain who bis employer was, unless the character 
of the reference was so satistactory, or given by a 
customer so highly valued that the quality of the 
reference might be taken as dispensing with the 
need for the inquiry.” 

t 

[ 20 ] Therefore, in the case of a stock-bro- 
ker’s clerk, a mere reference, unless the 
quality of the reference was very high, 
would not permit the bank to dispense with 
the elementary precaution of finding out 
what the names of the stockbrokers were. A 
further passage relied on is in the judgment 
of Lord Russell who delivered the dissenting 
judgment taking the view that the bank was 
not negligent. At p. 226 the learned Law 
Lord says : 

[21] ‘ They must make sufficient inquiries to 
satisfy themselves of the integrity of the proposed 
customer and of the desirability of having his 
account on their books.” 

[22] The learned Law Lord took the 
view that there was no justification for add- 
ing to the obligation of the banker the bur- 
den of making inquiries as to the names of 
the employers of his customer. It is diffi- 
cult to say, with respect, why it was incum- 
bent upon the bank to make sufficient 
inquiries to satisfy themselves of the inte- 
grity of the proposed customer if in this 
very case the learned Law Lord took the 
view that there were no circumstances calcu- 
lated to arouse suspicion in the bank's mind 
which would have necessitated an inquiry 
as to the names of Perkin's employers. 
(1914) 111 L T. 43^ is also referred to in two 
leading and well-known text books. Byles 
on Bills, Edn. 19, p. 39, lays down the pro- 
position that it is negligence not to make 
inquiries as to the respectability of a pro- 
posed customer, and (1914) 111 L. T. 43® is 
cited in support of that proposition; but in 
Edn. 20, p. 40, the proposition is toned down 
and is worded as follows: "Failure to make 
inquiries as to the respectability of a pro- 
posed customer may be sufficient to consti- 
tute negligence." The change from to 
"may bo" is noteworthy. There can be no 
doubt that in certain oases failure to make 
inquiries would constitute negligence. Heb- 
bury, Vol. I. p. 811, states the proposition in 
the same emphatic form as the earlier edition 
of Byles on Bills, and (1914) 111 h. T. 43® is 
cited in the foot-note in support of the pro- 
position. But curiously enough 1920 A. G, 
633* at p. 6SS is also cited in support of this 
proposition. How the assistance of the Privy 
Council can be requisitioned in support of 
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this statement of the law it is not possible 
to understand. 

[23] It is further urged that it was in- 
cumbent upon the defendant bank. Gandhi 
having given his address as 103, Kavarana 
btreet, to ascertain whether in fact such an 
address existed and whether Gandhi lived 
at such an address; and in support of that 
proposition. (i923) 67 S. J. 440^ i 3 relied 
upon. In that case a man describing him- 
self as Donald Stewart opened an account 
at a bank and paid in a small sum, statinc' 
that he expected to pay in larger sumi 
shortly. On the following day he paid in 
two stolen orders for large sums made out 
to p, S. and Company” stating that be 
carried on business under that name. A 
reference was given by the customer which 
the bank found satisfactory, but that refer, 
ence ultimately turned out to be a forgery. 
Acton J. held that the bank was guilty 
of negligence in collecting the orders 
on the ground that the bank failed to in. 
vestigate the genuineness of the name 
p. S. & Co. as to which a reference to a 
directory would have shown that no such 
firm existed at the address given, Acton J. 
although he referred to the Privy Council 
case, 1920 A. c. ass'* at i\ 638, still came 
to the conclusion that the bank should have 
made a reference to a directory which 
would have given them the information that 
ponald Stewart did not carry on business 
at the address given by him, I frankly 
confess that I find it very difficult to under- 
stand this judgment of Acton J. because it 
does not appear from the judgment that 
there were any suspicious cirumstances 
attendant upon the opening of the account 
by Donald Stewart which would have put 
the bank on suspicion. The case is not 
reported m any authorised reports, and 
the judgment given in the Solicitors’ Journal 
IS rather sketchy and incomplete. 

p4] In my opinion, there is no absolute 
and unqualified obligation on a bank to 
ma e inqmries about a proposed customer. 

^ modern banking practice re- 
quires that a customer should be properly 

introduced or, m other words, that the bank 
^ould act on the reference of some one 
whom it could trust. Therefore, perhaps in 
most cases it would be wiser and more pru 
dent for a bank not to accept a customer 
without some reference. But I am not pre- 
pred to go so far as to suggest that after a 
bank has been given a prope r reference with 
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regard to a proposed customer ard although 
there are no suspicious circumstances at 
tendant upon the opening of the account, it 
is still incumbent upon the bank to make 
further inquiries with regard to the cus 
tomer. In this case, of course, as I have al- 
ready pointed out, the manager of the 
defendant bank accepted the reference of 
the cashier Modi and also in fact made cer- 
tain inquiries of Mcdi as to the position and 
status of Gandhi. In my opinion, it was 
not obligatory upon the defendant bank to 
make any further inquiries about this cus. 
tomer, and in having failed to make any 
3uch further inquiries, in my judgment, they 
are not guilty of negligence. 

[25] It is further urged that it is the 
duty of a bank to notice the account of a 
customer from time to time and in failing 
to notice the account the bank is guilty of 
negligence. Reliance is placed on an obser. 
vation of Sankey L. J. in (1929) i k. b. 40® 

for this proposition. This is what the learned 
Lord Justice says (p. 70) : 

'/u * * negligence in not 

noticing the account cf the customer from time to 

time and considering whether it is a proper or a 
suspicious one.” ^ 

C 27 ] Again the language used suggests 
that it is not obligatory, but in certain cases 
it may become necessary. But even for this 
limited proposition, Sankey L. J. relies on 
(1914) 3 K. B. 356.^ When one turns to that 
judgment, it is difficult to find anything in 
the judgment of Lord Reading. Lord Chief 
Justice, to warrant the proposition laid 
down by Sankey L. J. In (i914 ) 109 L. t. 
856,^ Bickford J. observed that if the ac- 
count had been opened with a very small 
sum to credit or with a sum that was very 
soon drawn down practically to nothing, 
and then large sums were paid in by cheques 
in quick succession, he would have no hesi- 
tation in coming to the conclusion that that 
fact ought to have put the banker upon in- 
quiry and he ought to have seen that the 
matter was right. But in this particular 
case the learned Judge came to the conclu- 
sion that as the cheques paid in were for 
comparatively small amounts and the 
cheques were paid at long intervals, there 
was no negligence on the part of the bankers 
to make any inquiry. Ifc ig true that in the 
case before me the account was opened with 
a very small sum and had been brought 


(^923) 67 S. J. 440, Hampstead Guardians v 
Barclays Bank Limited. “raians ^ . 
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down practically to nothing. But I have not 
the case where after that large sums had 
been brought in by cheques in quick succes- 
sion. All that happened was that when the 
account was reduced to Rs. 25, a cheque for 
Es. 4000 was paid in. In my opinion that was 
not sufficient to put the bank on inquiry and 
the bank was not negligent in not having 
made any inquiries when they discovered the 
state of the account on 7bh February 1945. 
jUnder all the circumstances of the case, the 
bank has established that there was no 
negligence on its part in collecting the 
cheque of Gandhi and crediting it to his 
account and, therefore, the bank is protected 
by S. 131, Negotiable Instruments Act, and 
'is not liable to the plaintiff for conversion. 

[•28] I should like to mention one further 
contention on which an issue has been raised 
and which has been very rightly not pressed 
by Mr. Taraporewalla and that is the issue 
of contributory negligence. In their written 
statement, the defendants have alleged that 
the plaintiff was guilty of contributory 
negligence. It is difficult to see how a person 
who converts an article belonging to the 
true owner can turn upon the true owner 
and say : “I am not guilty of conversion 
because you showed negligence in relation 
to your own article.’* However negligent 
the true owner may be, it can be no answer 
by the person who converts the article that 
he should be let off from his liability because 
of the negligence of the true owner. But for 
the protection afforded to the bank by 
S. 131, Negotiable Instruments Act, the 
bank would have no defence whatever to 
the claim of the plaintiff*. Suit dismissed 
w’ith costs. I fix the costa at Rs. 2600 includ- 
ing costs for summons for directions. 

N.S./d.h. Suit dismissed. 
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Furshoiiayyi Barjivan Shah and another 

Accused— ‘Applicants 

v. 


Emperor. 

Criminal Revn. Appln. No. 191 of 1915, Decided 
on 20th November 1945, from convictions and 
sentences passed by Presidency Magistrate, 6th 
Addl. Court, Bombay. 

(a) Evidence Act (1872), S. 114, illust, (e) — 
Presumption under, is as to regularity of offi- 
cial acts done and not as to acts themselves 
being done — Hoarding and Profiteering Pre- 
vention Ordinance (35 [XXXVJ of 1943), S. 14 
— Notification under, empowering Deputy 


Controller General to grant sanction — No 
presumption that notification was Issued ac- 
cording to terms of S. 14 can be raised. 

The presumption under S. 114, illust. (e), is that 
of the regularity of the official acts, wliethez 
judicial or executive, and not that of the acts 
themselves being done. If, for instance, a notifi- 
cation is issued under the powers given by law, 
there is a presumption that it was regularly pub- 
lished end promulgated in the manner in which 
it was required to be done. But there is no pre- 
sumption that it was issued according to the 
terms of the section which empowers it. 

[P 494 C 1] 

Where, therefore, a notification under S. 14, 
Hoarding and Profiteering Prevention Ordinance 
1943, empowering the Deputy Controller General 
of Civil Supplies to grant sanction in respect of 
ofiences under the Ordinance has been issued, it 
must be proved by the prosecution that the officer 
empowered held a rank not below that of a Dis- 
trict Magistrate as required by S. 14. When no 
such proof is given, no presumption can bo drawn 
under S. 114, illust. (e) that the officer mentioned 
iu the notification must be deemed to have been 
given a rank not below that of a District Magis- 
trate in accordance with S. 14 of the Ordinance: 
(’45) 32 A. I. B. 1945 Bom. 368; (’45) 32 A. I. R. 
1945 Pat. 307; 32 Cal. 1107 and (’34) 21 A. I. R. 
1934 Rang. 207, Bel. on. [P 494 C 1] 

(b) Hoarding and Profiteering Prevention 
Ordinance, (35 [XXXV] of 1943), S. 14— Noti- 
fication under, empowering Deputy Controller 
General of Civil Supplies to grant sanction — 
Notification is invalid and sanction granted 
in pursuance of it is also invalid. 

Under S. 14 a sanction to prosecute can be 
granted by any officer not below the rank ofaDls- 
triot Magistrate empowered by the Central or Pks 
vincial Government. The term “rank’* as us^ 
in the section does not mean social rank as in 
the warrant of precedence. [P 494 C 1, 2] 

A notification issued under S. 14 empowering the 
Deputy Controller General of Civil Supplies to grant 
sanction in respect of ofiences under the Ordinance 
is uffra vires and invalid in absence of proof that 
the officer empowered to grant sanction holds a 
rank not below that of a District Magistrate. Ck)n- 
sequcntly a sanction granted by such authority 
iu pursuance of the notification will also be illegal 
and the prosecution based on such sanction can- 
not stand. The fact that the person empowered 
was holding at one time the powers of District 
Magistrate will not afieoi the question. 

[P 494 C 3] 

G. N. Thahorc and K. M. Desai — 

for Applicants. 

C. K. Baphtart/t Advocate General and S. G. 

Pattvardhan, Oovernfficfit Pleader — 

for the Crown. 

Divatia J. — This is an application in 
revision by accused 1 and 2 against their 
convictions and sentences under S. 13 (l) 
read with s. 6, Hoarding and Profiteering 
Prevention Ordinance. The case for the 
prosecution was that accused 1 was the 
proprietor, and accused 2 was a salesman of 
P. H. Shah, Silk Merchants, iu Bombay, 
and that on ist September 1944, accused 2 
on behalf of accused 1 sold nine yards of 
artificial silk dress fabric at a price of 
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Rs. 11 per yard when the landed cost as 
certified by the Assistant Controller General 
was Rs. 4-8-0 per yard. The defence of 
accused l was that he had purchased the 
articles at Rs. 9-8-0 per yard from K. Mani- 
lal and Company and hence the profit earned 
by him was less than twenty per cent. It was 
also urged that the landed costs certificate 
was not duly proved because Mr. Kedarnath 
the Assistant Controller General who had 
given the certificate had not been examined 
to prove that the articles in respect of which 
he gave the certificate were the very articles 
which were the subject-matter of this offence. 

[ 2 ] The sanction required under s. 14 
was granted by Mr. S. N. Mehta, the Deputy 
Controller General of Civil Supplies in 
Bombay. It does not seem to have been 
contended in the lower Court that the sanc- 
tion was invalid ; but it was urged in this 
Court that it was illegal on the ground that 
the ofiScer who granted the sanction, Mr. S. N, 
Mehta, the Deputy Controller General, was 
not lawfully empowered to grant it, as the 
notification of the Government of India 
under which he purported to grant the sanc- 
tion was ultra vires^ inasmuch as it was not 
issued according to the provisions of s. 14 
of the Ordinance. 

[3] As the point about sanction goes to 
the root of the whole case, we propose to 
examine that point first. The sanction Ex. il 
in this case is signed by Mr. S. N, Mehta, 
Deputy Controller General of Civil Supplies, 
and it purports to be issued under s. 14 , 
Hoarding and Profiteering Prevention Ordin- 
ance read with Government of India Notifi- 
cation No. F. 22 (7) C. S. (G.)^3 dated I9th 
February 1944. This notification empowers 
the ControUer General of Civil Supplies to 
grant sanction in respect of any offence com- 
mitted under the Ordinance in any Province 
in British India and among other officers, 
the Deputy Controller General of Civil 
Supplies (Western Eegion). Bombay, is 
empowered to grant sanction in respect of 
any such offence committed in the Provinces 
of Bombay, Madras, etc. Under s. 14 no 
prosecution for any offence punishable under 
the Ordinance shall be instituted except 
with the previous sanction of the Central or 
the Provincial Government, or of an officer 
not below the rank of a District Magistrate 
empowered by the Central or the Provincial 
Government, to grant such sanction. It is 
clear therefore that the sanction can be 
granted by three authorities, firstly the 
Central Government, secondly the Provincial 
Government and thirdly by any officer not 


below the rank of a District Magistrate em- 
powered by the Central or the Provincial 
Government. In this case the sanction can- 
not be deemed to have been given either by 
the Central Government or the Provincial 
Government because it purports to have 
been granted under the terms of the notifi. 
cation by which certain classes of officers 
are specially empowered under the last part 
of the section. The question, therefore, is whe. 
ther the Deputy Controller General who- 
ever may be the person holding that post 

is an officer not below the rank of a District 
Magistrate. The notification itself is silent 
on the question as to whether these parti- 
cular officers are holding such a rank. So 
also the definition of “Controller General” 
in s. 2 (c) of the Ordinance is silent as to 
such rank. It merely says that “Controller 
General” means the Controller General of 
Civil Supplies appointed by the Central 
Government and includes the Deputy 
Controller General or Assistant Controller 
General of Civil Supplies so appointed. 

[4] It is the contention on behalf of the 
petitioner that a District Magistrate is a 
creature of the Criminal Procedure Code 
and apart from that Code there is no test 
to find out whether any person is an officer 
not below the rank of a District Magistrate. 
There is nothing in the Code to determine- 
the rank of a Deputy Controller General in 
the hierarchy of Magistrates. These officers 
are also not invested with powers as District 
Magistrates under the notification, and it is 
therefore urged that the notification is ille- 
gal and zilU'a vires. We think there is 
considerable force in this contention. Under 
S. 10, Criminal P. C,. in every district out- 
side a presidency town a first class Magis- 
trate may be appointed by the local 
Government as a District Magistrate for a 
particular district. Section 11 says that any 
officer who is in charge of the chief execu- 
tive administration of a district shall have 
all the powers of the District Magistrate. 
There is no provision of law pointed out to 
u3 or which we have been able to find, other 
than the Criminal Procedure Code which 
creates either the powers or the rank of a 
District Magistrate. The learned Advocate 
General has contended that when the Cen- 
tral Government issued the notification, it 
must be taken that it had the provisions'of 
S. 14 of the Ordinance in mind and it must, 
therefore, be presumed under S. 114, illust. {e)[ 
Evidence Act, that judicial and official acts 
have been regularly performed which 
means, according to him, that the officers 
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mentioned in the notification must be 
deemed to have been given a rank not 
below that of a District Magistrate. It is 
further urged that the burden of showing 
that this presumption cannot apply to the 
present case is on the accused, and as that 
burden cannot be discharged the presump- 
tion is practically conclusive. 

C5] In our opinion it is not correct to say 
that such a presumption applies in the pre- 
sent case. The presumption under s. 114, 
illust. (e), is that of the regularity of the offi- 
cial acts, whether judicial or executive, and 
not that of the acts themselves being done. 
If, for instance, a notification is issued 
under the powers given by law, there is a 
presumption that it was regularly published 
and promulgated in the manner in which it 
was required to be done. But there is no 
presumption that it was issued according to 
the terms of the section which empowers it. 
In a very recent decision in 47 Bom. L. B. 
431^ it has been held by this Court that : 

[G] “the meaning of S. 114, IlKist. (c), is that if 
nn official act is proved to have been done, it will be 
presumed to have been regularly done. It does not 
raise a presumption that an act was done of which 
there is no evidence and the proof of which is 
essential to the case.“ 

[7] And that is also the principle under- 
lying the decisions of the other High Courts, 
for instance, 24 rat. 29,^ 32 cal. 1107^ and 
A.I.R. 1934 Rang. 207.* In the present case 
the act required to be proved is the em- 
powering of an officer not below the rank 
of a District Magistrate to grant sanction, 
tt must bo proved by the prosecution that 
the officer empowered held a rank not below 
that of a District Magistrate. No such proof 
has been given. Such a rank, as I said 
before, has not been created either in the 
definition of the Controller General or in 
s. 14 itself. Assuming that the rank of a 
District Magistrate can be created without 
investment of powers of a District Magis- 
trate, it must be created lawfully before 
the emix)werment can take place. A rank 
snay be created or recognised statu- 
torily, as for example, in ss. 14, 166 and 
167, Criminal P. C., and S. 35, Bombay 
Civil Courts Act. The term "rank” as used 
in S. 14 does not, in our opinion, mean 

1. (’45) 32 A. I. R. 1946 Bom. 368 : I.L.R. (1945) 
Bom. 681 : 221 I. C. 239 : 47 Bom. L. R. 431, 
Kmperor v. Gwilt. 

2. (’45) 32 A. I R. 1945 Pat. 307 : 24 Pat. 29, 
Jagarnath v. Emperor. 

3. (’05) 32 Cal. 1107, Narendra Lai Khan v, Jogi 
Ilari. 

4. (’34) 21 A.I.R. 1934 Rang. 207 ; 151 I. C. 337, 
Kumari v, Raj Kumar Ghose. 
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social rank as in the warrant of precedence. 
As tfie prosecution has not thus proved that 
the officers mentioned in the notification hold 
a rank not below that of a District Magistrate, 
the notification issued by the Government 
is, in our opinion, invalid and nltra vires, 
with the result that the sanction is also of 
the same nature. As regards the individual 
officer, Mr. S. N. Mehta, it appears that 
before he was appointed as Deputy Con- 
troller General he was at one time a 
Deputy Commissioner in the Central Pro- 
vinces and it is said that as such he waa 
holding a rank not below that of a District 
Magistrate. Even assuming it is so, the 
sanction is given by him under the powers 
conferred on him by the notification, and if 
the notification is bad, the sanction granted 
by him is also illegal, even if he enjoyed at| 
one time the powers of a District Magis- 
trate. For these reasons we are of opinion 
that the sanction granted is invalid, and as 
a valid sanction is a condition prec^ent for 
prosecution under the Hoarding and Profi. 
leering Prevention Ordinance, the prosecu- 
tion fails, with the result that the convictions 
and the sentences of the accused must be 
set aside. 

[8] I may add that sitting with Bavde*- 
kar J., for hearing Criminal Appeals Nos. 105 
and 198 of 1946, 'both he and 1 had come to 
the same conclusion which we have reached 
in the present application. The delivery of 
the judgments in those appeals was with- 
held as we had already heard the present 
application partially before it was adjourned 
to enable the learned Advocate- General to 
appear. 

[9] It is not, therefore, necessary to deal 
with the other points as to the validity of 
the certificate, etc. As the whole prosecution 
fails on account of the invalidity of the sanc- 
tion, even assuming that the certificate of 
the landed costs was valid, the conviction is 
bad in law. 

[10] Accordingly the rule is made absolute, 
the convictions and the sentences of both 
the accused are set aside, and the fines, if 
paid, are ordered to be refunded. Bail 
bonds to be cancelled. 

E.s. Convictions and 

sentences set aside^ 
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Blagden J. 

Fakir ji Ednlji Bharucha — Blainiiff 

V. 

Bomanji Munchershaiv Jhaveri and 

others — Defendants, 

1945*^ Decided on 11th July 

(a) Will— Construction-Trust or gift— Tes- 

tator directing trustees to invest residue of 
his estate m gilt-edged securities and to trans- 
ler them to certain community to be utilised 

in furtherance of its aims and objects Held 

no trust for preservation of capital in perpe- 
tuity was created-Will held to create absolute 
gut with power to spend income as well as 

corpus in furtherance of aims and objects of 
community, 

A testator by his will appointed certain persons 
as executors and trustees and then devised and be- 
queathed the whole of his estate to his trustees on 
Uust for conversion into money and payment of 
nis debts, etc. He then provided as follows • "Mv 
trustees shall invest the residue of my estate in 
their names in or upon any of the investments 
authorised by law in the case of trust moneys 
and transfer and hand over the same at their 
absolute discretion to the Teacher or Recorder 
for the time being or any other responsible 
office-bearer or office-bearers of “Es’ean community 
of Vind yu (India) in his or their official capacity 
as such office-bearer or bearers wherever he or 
they may be located as my trustees shall decide 
to be utilised for the purposes of the Es’ean Com- 
munity of Yind’yu (hndia) and for promoting and 
advancing its aims and objects subject to the 
rules and regulations, if any, for the time being 

Held, that there was no trust created for the 
preservation, in perpetuity, of the capital but that 
there was an absolute gift of the investments into 
which the testator directed his estate to be conver 
ted, to the office bearer selected by the trustees 
m their discretion, on trust to expend the money 
in advancing the aims and objects of the com- 
munity. There was nothing in the trust which 
imposed on the recipients of the gift any legal 

securities in 

tbe form of gilt-edged securities. The recipients 

® moment pro- 

Tided it was spent on the aims and objects of the 
community : 1917 A. C. 406. Rel. on Case 
referred. [p 496 c 1; p 497 C 1. 2] 

<=harity_Charity. mean- 

be!n j Es-ean community 

valid^ ^ ^ charity bequest made to it was 

A purely religious body is not, as such, a charity 

does not indulge 
in either teaching or nursing, or, in some way 

helping external humanity along its thorny path 

IS not a charitable institution. If the members are 

merely engaged in workiog out their own salva- 

lion, they are not within the conception of charity. 

If, however, they do good works of a charitable 

nature, such as nursing the sick or teaching the 

Ignorant, they are charities even if their motive in 
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doing those good works may be to further 
own salvation. Where a community is a teaobi r-V. 
organisation, then, unless it is teaching 
unlawful, it IS a good charity,* 

Held that the Es’ean community tfson^ a 
religious sect or body having most curious 
of Its own, being a teaching organisation £ 
good charity and therefore the bequest to it 
good charitable gift. The mere fact that or&e 
not understand its teachings which were noSuiiW 
fill or did not agree with its teaching, 
understanding it, could not make it any the 
ebanty.’ [P 4^ G 

Miirsban J. Histree — for Plaintiff. 

M, L. Haneksha and J. A. Shah for Adio^u^ 
General — for Defendants 1, 3, 4 and 2 res- 
pectively. 

Jud^meDt. — This was an origjnafei^ 
summons taken out by the plaintiff, v;ho> £ 
one of the two executors of a Mr. 

Burjorji Spencer, who died on 30tb Jcdv 
1940. Defendant i-is the other of the 
ing executors who is still alive ; defendant £ 

13 the Advocate General, representm-- 
chanty, and defendants 3 and 4 are 
minent members of a body called “Es’eazi 
Community of Vind’yu,” the name bv 
which, apparently, they know India, 

[ 2 ] The deceased gentleman, Mr. Spence.^, 

by his will dated 7th August 1939, revoked 
all previous wills, appointed certain persons, 
including the plaintiff and defendant i eseec£ 
tors and trustees, and then devised^ and 
bequeathed the whole of his estate to his 
trustees on trust for conversion into moiuav 
and payment of his debts and funeral and 
testamentary expenses. He then provided 
as follows : 

[3] “Aly Trustees shall invest the residue cf £dv 
estate in their names in or upon any of thi 
investments authorised by law in the case of trcst 
moneys and transfer and hand over tbe same at 
their absolute discretion to the Teacher or Rtw 
c^der for the time being or any other respon^ihie 
office-bearer or office-bearers of Es’ean CommunliK 
of Vind yu (India) in his or their official capacUv 
as such office- bearer or bearers wherever be or 
may be located as my trustees shall decide to- be 
utilised for the purposes of the Es’ean Community 
of Vind’yu (India) and for promoting and advan- 
cing its aims and objects subject to the rules and 
regulations, if any, for the time being of the said 
community, and I declare that the receipt of the 
person who professes to be the Teacher or Re- 
corder or any other responsible office-bearer of the 
said Es’ean Community of Vind’yu (India) sbail- 
be a sufficient discharge to my Trustees for such 
transfer, handing over and payment. The opinion 
of the majority of my Trustees shall prevail,'^ 

[4j It appears that the deceased was a 
member of this body, calling itself the Es^ean 
Community of Vind^u (India), which con- 
sists of members in India, and particularly 
m Bombay, of a religious body or sect, of 
whom, I must confess, T have never heard afe 
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all till this case was brought before me. It 
is necessary to say a word or two about 
their aims and objects, but before doing so, 
the question arises whether from this gift 
one can see, by the form of words he has 
used, that the testator has created any trust 
for the preservation of capital and the 
expenditure of income only. If there is not 
such a trust, then the gift is an out and 
out gift and is therefore good, whatever the 
objects of the Es’ean Community are, so 
long as they are not illegal objects. If, on 
the other hand, he has created a trust for 
the preservation, in perpetuity, of the capital 
of bis gift, then the gift cannot be supported 
innless the Es’ean Community of Vind’yu 
(India) is a charitable organisation. 

15] A peculiar feature of the case, to my 
mind, is that the society is not given the 
money into which the trustees are to convert 
the estate, but, for some reason or other, 
the estate is to be converted into money, 
the money to be converted into gilt-edged 
securities, and the gilt-edged securities and 
not the money, are to be given to the 
society. I can only draw an inference that 
what the testator hoped was that the 
trustees would treat the gift as one of capi- 
tal and would use only the income derived 
from the gilt-edged securities. But to hope 
that something will occur is one thing 
and to impose a trust to that eft'ect is quite 
a different thing, and I can see nothing 
iin this trust which imposes on the recipients 
jof the gift any legal obligation to preserve 
the gilt-edged securities in the form of gilt- 
edged securities. Provided that they spend 
the money on the aims and objects of the 
community, the recipients could, in my opi- 
nion, iX!rfectly well spend not only the 
income, but the whole of the corpus at any 
moment. They might, for oxamplo, well 
desire to expend tho corpus on establishing 
a church or other sacred building, by what- 
ever name called, for the purpose of holding 
their meetings. Their ability to spend the 
money, even though they might spend it on 
the acquisition of some more or less perma- 
nont structure, shows, in my opinion, that 
the gift is not a i-)erpGtuity. No more was 
the case (l90l) 2 ch. 110 ,' whore money was 
given to a non-charitable body, doubtless in 
the hope that it would be spent on the 
building of barracks to house the Commis- 
sionaires, but equally and clearly with 
power to spend tho money for any other of 
tlic corps’ objects, Tho Court there ix)inted 

1. (1901) 2 Cb. 110 : 70 L. J. Ch. 631 : 84 
li. T. 811 : 49 W. R. 628, Clarke v. Clarke. 


out that even if the donor had confined his 
gift to the acquisition of barracks, that 
would not be a perpetuity. Reference has 
been made in this connection to a case, 
(1912) 81 li. J. Ch. 220 ,^ where the Court 
used the expression “continuing trust” 
in relation to capital, and it is true 
that there is, in a sense, here a continuing 
trust. There is a trust to use the money in 
promoting and advancing certain aims and 
objects. But w'hat the Court obviously 
meant there by a “continuing trust” was a 
trust only to use the income by way of 
expenditure and to preserve the capital in 
perpetuity. In that case in which the testa- 
tor bequeathed a small sum of money to a 
laudable but not charitable institution, 
namely, the Oxford Angling and Preserva- 
tion Society, with a definite trust that the 
capital should be pi^eserved and only the in- 
come expended, and though learned counsel 
for the society ingeniously argued that the 
society was a charity, because by putting 
the fish into its own waters for its members 
to take out it would cause a certain number 
of fish to wander away to other waters, 
w'here the public were entitled to the fish, 
and therefore it was a benefit to the public 
in general. This argument did not (if I may 
use that expression) hold -water, and the 
Court had little difficulty in saying that it 
was not a charity, and consequently that 
the gift was bad. 

[G] To my mind, the present case re- 
sembles (1871) 12 Eq. 574^ and even more 
closely (18S6) 19 L. R. Ir. Eq. 531.* I have 
also been referred, ,among other cases, to 
(1870) 5 L.R. Ir.Eq. 470.® It is not altogether 
easy to reconcile (1870) 5 L. R. ir. Eq. 470® 
with (1871) 12 Eq. 574® and I think that 
(1870) 5 L. R. Ir. Eq. 470® is an unsatisfac- 
tory decision. Only one point apparently 
was taken in the appeal, and only one point 
decided. The argument turned entirely on 
the question “charity or no charity," and it 
■was assumed, I think, quite erroneously, 
that the gift was a perpetuity after the 
death of the immediate donee Miss Burke. 
The case is commented upon very scathingly, 
but not too harshly, in (1836) 19 L. R. Ir. Eq. 
531.* One of the learned Judges, in a masterly 
and forceful judgment, ebaraoteristic of the 

2. (1912) 1 Ch. ^9 : 81 L. J. Ch. 220 : 105 

L. T. 14, Malian V. Mo. Fie. 

3. (1871) 12 Eq. 574 : 40 L. J. Ch. 640 : 24 L. T. 

869 : 19 W. R. 1053, Cocks v. Manners. 

4. (1886) 19 L. R. Ir. Eq. 631, In re Wilkinson s 

Trusts. _ 

5. (1870) 5 L. R. Ir. Eq. 470, Stewart v. Green. 
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island in which it was delivered, says 
(page 543) : 

[7] “However, it is unnecessary for me to say 
more than that (1871) 12 Eq. 6743 decides that 
such an institution as this is a charity. (1871) 12 
Eq. 5743 is an authority that this institution is a 
charity, and every barrister in Ireland knows that 
if (1871) 12 Eq. 5743 had been decided by the 
English Vice-Chancellor before (1870) 5 L. R. Ir. 

470,5 (1870) 5 Ij.Er. Ir. 470® would have been decided 
'the other way.” 

[8] Another case, rather similar to the 
present, I think, is (1914) 1 ch. 937® where, 
in reality, there was no question of charity 
or no charity because there was held to be 
no trust for preserving the corpus for an 
indefinite period. As far as perpetuity is con- 
cerned, the present case is even stronger 
than (1917) A. C. 406,^ in this respect; there 
it was argued that because the money was 
given to an incorporated body for expen- 
diture in support of its objects, it must have 
been the testator’s intention to create a trust 
for the preservation of the corpus. Of that 
argument, Lord Parker said (page 44 o) : 

[9] “This argument is, in my opinion, quite 
fallacious. The fact that a donor has certain ob- 
jects in view in making a gift does not, whether 
he gives them expression or otherwise, make the 
donee a trustee for those objects. If I give property 
to a limited company to be applied at its discretion 
for any of the purposes authorized by its memo- 
randum and articles, the company takes the gift 
absolutely as would a natural person to whom I 
pve a gift to be applied by him at his discretion 
mr any lawful purpose. The case of Attorney- 
Oen^al v. Haberdashers Cofi is an express authority 
on this point. A gift of a fund on trust to pay the 
income thereof in perpetuity to a society, whether 
corporate or otherwise, might possibly, if the objects 
of the society were charitable, be established as 
‘a charitable gift, exempt from objection on the 
ground that it created a perpetuity. But it is one 
thing to establish a gift (which would otherwise 
fail) on the ground that it is charitable, and quite 
another thing to avoid a gift which would other- 
wise be good on the ground that it creates an 
unenforceable trust. If a gift to a corporation ex- 
pressed to be made for its corporate purposes is 
nevertheless as absolute gift to the corporation, it 
would be quite UJogical to hold that any implica- 
twn as to the donor’s object in making a gift to 
the corporation could create a trust.” 

# implication from the 

tact that he directed his trustees to hand 
over, not cash, but gilt-edged securities, 
cannot be held to create a trust. I cannot do 
better than adopt Lord Parker’s observa- 
tions that to impose a trust is one thing and 

to express a wish is totally a different 
thing. 

6. (1914) 1 Ch. 937T^ L. J. Oh. 687 : 110 L T 
898, In re Smith. * . xiu ij. 1 . 

568 : 117 

ij. T. 161, Bouman v. Secular Society, Ltd. 

■8, (1834) 1 My. & K. 420, 
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Cll] Another thing which had caused 
doubt in my mind, and, I have no doubt, 
in the plaintiff’s — but I think it has now 
satisfactorily been cleared up,— is the curi- 
ous use by the testator of the expression 
“to transfer and hand over the same at 
their absolute discretion to the Teacher or 
Recorder, etc.” I thought at first that what 
the testator meant was that after converting 
his estate into money and then investing 
the money in gilt-edged securities, the 
trustees should hold the gilt-edged securities 
in their hands, giving them piecemeal as and 
when they, in their absolute discretion, 
thought fit, to responsible officers of the 
Community; the trustees, therefore, being, 
as it were, caretakers of the Community’s 
investments. I do not think that this was 
what he meant. Mr. Maneksha has quite 
convinced me that what he really meant 
was that they had an absolute discretion as 
to the individual or individuals amongst 
the society’s officers to whom they were to 
hand over the securities. No doubt the will 
is somewhat ambiguous, but as the one con 
struction produces a perfectly sensible result, 
and the other, a somewhat fantastic one, I 
have no doubt that what the testator meant 
was the sensible, and not the insensible, 
meaning. I think, therefore, there is an 
absolute gift of the investments into which 
the testator directed his estate to be converted, 
to the office bearer or bearers selected by the 
trustees, in their discretion on trust to 
expend the money in advancing the aims 
and objects of the community. Such a trust, 
as I say, is not a perpetuity, but it is quitel 
possible for the trustees, consistently with 
that trust, to spend the whole of the capital 
as well as the whole of the income, 

Cl2] In case I am wrong in the view I 
have taken about this, I had better express 
an opinion, on such material as I have, on 
the nature of the Community, because, if 
it were necessary to decide the question, I 
should be prepared to hold that it is’ a 
charity, so that even if I am wrong in 
thinking that there is no perpetuity here, 
the bequest is innocuous. I have been asked 
to form an opinion about the society, chiefly 
on the strength of a Pamphlet setting out 
its aims and objects, printed in 1939, and a 
very large volume, which is. I gather, its 
sacred book, called “Oahspe.” The pam. 
phlet, I must confess, I find mainly incom- 
prehensible, but the mere fact that the 
thing is incomprehensible to one person 
does not necessarily mean that the doctrine 
it expounds is erroneous, still less that it 
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is an illegal doctrine. But it does appear 
from this pamphlet that what arc describ- 
pd as "the corporeal activities of the com- 
munity” are three-fold in number: 

[13] “Primarily, it labours to disseminate know- 
ledge on the Science of Being to students who 
express a desire to afliliatc for the purpose. 

[14] Secondly, where a real netd exists, it 
labours for the same end through the medium of 
correspondence, lectures and publications. 

[15] Thirdly, whenever and wherever suffi- 
ciently advanc^ students are so located and con- 
ditioned as to admit of centres being established, 
it aids, as far as able, in creating conditions 
directed to make possible a greater measure of 
response to Organic Light in terms of function." 

[16] I do not profess to understand the 
whole of that statement, but it is at least 
clear, assuming that it correctly describes 
the activities of the community — and it has 
not been suggested that it does not— that the 
community, to some extent, is a teaching 
body, aiming to disseminate what it consi- 
ders to be knowledge. As I understand the 
law about this matter, a purely religious 
body is not, as such, a charity. For example, 
a nunnery which does not indulge in either 
teaching or nursing, or, in some way, help- 
ing external humanity along its thorny 
path, is not a charitable institution. If the 
members are merely engaged in working 
out their own salvation, they are not within 
the conception of charity. If, however, they 
do good works of a charitable nature, 
such as nursing the sick or teaching the igno- 
|rant, they are charities even if their motive 
in doing those good works may be to further 
their own salvation. If I rightly infer 
that the Es'ean community is a teaching 
organisation, then, unless it is teaching some- 
thing unlawful, it is, in my opinion, a good 
charity. The mere fact that one cannot 
understand its teaching, or does not agree 
with its teaching, though understanding it, 
does not make it any the less ‘‘charity.*’ If 
one found that what the organisation in 
question was teaching was some such subject 
like burglary — suppose for instance, there 
w'as a gift to a body called "Fagin College” 
which appeared to exist for furthering 
the professional education of thieves — then, 
of course, the gift would be bad ; but there 
is nothing of that sort here. The society is 
clearly a body of persons who believe in 
a religion of some sort, and when the House 
of Lords has hold that a gift to a body, 
which might be briefly described as the so- 
ciety for the propagation of atheism is good, 
I cannot see why the gift to this society is 
not a good charitable gift. Its doctrines 


are most curious; they seem to be a fusion 
of all manners and kinds of religions. The 
sect seems largely to indulge in the curious 
habit of calling existing or historical persons 
and things by new and extraordinary 
names. America, for example, is called 
“Gautama.” I do no know why — that was, 
in fact, the personal name of the Lord 
Buddha. Again for some reason, Jesus Christ 
is known as “Looeamong;” and the God 
worshipped is, for some reason, known by 
the name of “Jehovih.” The title page says 
that it is “A Kosmon Revelation in the words 
of Jehovih and His Angel Ambafsadors. 

A Sacred History of the Dominions of the 
Higher and Lower Heavens of the Earth for 
the past Twenty-four thousand years, being 
from the submersion of the Continent of 
Pan in the Pacific Ocean, commonly call- 
ed the Flood or Deluge, to the Koson Era,” 
together with, as the title modestly says, 
"A Brief History of the Preceding Forty- 
five thousand Years. ” 

Cl7] The book was copy-rigbted in 1882, 
and as far os I can gather, was compiled in 
America in the course of the last century by 
somebody who was, I should think, almost 
certainly a Christian by upbringing, because 
there is strong internal evidence that he has 
modelled his work upon the Christian Bible; 
who was obviously — for reasons which I am 
not at liberty to divulge — a Freemason : 
and who was, I should have said, equally 
obviously, a lunatic — probably a perfectly 
harmless one. However, it is extremely 
dangerous for Courts of Justice to speculate as 
to the sanity of prophets ; and the opinion I 
have just expressed is, as it happens, exactly 
that expressed by Felix about St. Paul 1900 
or 2000 years ago. Though it is quite inconsis- 
tent with any other religion known of in 
its doctrines, the ethical teaching of this fan- 
tastic creed seems to be jierfeotly consistent 
with good morals as conceived by all decent 
Creeds and philosophies. It enjoins, for ex- 
ample, total abstinence, vegetarianism, and 
pacifism, but none of these things is in itself 
immoral. In these circumstances, as the 
society is apparently engaged in teaching 
those principles and tenets in which it be- 
lieves, I think it is a good charity. I should 
add this, as regards uncertainty, that a meet- 
ing of this community has bwn held and 
certain j)er5onaa designatae have been ex- 
pressly authorised to receive the gift. There 
can be therefore no difficulty in making the 
gift or in expending it on the aims and 
objects of the society. 
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[18] It has been argued that the plaintiff 
was acting improperly in coming before me 
at all, or, alternatively, in doing so without 
the previous consent of his co-executor. As 
far as I can judge from the corr6Stx)ndence 
and the will, his doubts as to the effect of 
the gift were, reasonable doubts, though, in 
the light of the arguments addressed to mo, 
I have personally, now, no doubt as to its 
effect. He could hardly expect hisco-executor 
to share his doubts because he was apparently 
a keen member of the community, while the 
plaintiff is either not a keen member of the 
community or actually retired from it many 
years ago. In the circumstances, the costs of the 
parties appearing before me, as between attor. 
ney and client, will come out of the estate. 

■ Order accordingly. 

[Case No. 103.] 

A. I- R. (33) 1946 Bombay 499 

Bhagwati J. 

Fozmal Bhutaji and others — Plaintiffs. 

V. 

Shridhar V ithal and others — defendants. 

Suit No. 166 of 1941, Decided on 6-9-1945. 

(a) Transfer of Property Act (1882), S. 58 (e) 
—English mortgage— Absolute transfer— Stipu- 
lations in mortgage as to mortgagor’s retaining 
possession of property until default was commit- 
ted and being liable to pay rates and taxes— -Sti- 
pulations do not detract from absolute nature of 
transfer. 

Where the provision in the indenture of mort- 
gage shows that there was an absolute conveyance 
and transfer of all the interest of the mortgagor in 
the mortgaged property to the mortgagee only sub- 
ject to the proviso for redemption, which however 
IS flowed by the very terms of S. 58 (e), the sti- 
pulation in the indenture that the morteafiror 
would, until be committed default in payment of 
the principal or the interest, remain in possession of 
the mortgaged property and the stipulation that the 
mortgagor would be in receipt of the rents and 
profits of the mortgaged property and would pay 
rates and tax^ of the property, would not detract 
from the absolute nature of the transfer and 
would not make any difference in the position that 
the mortgage is an English mortgage within the 
meaning of S. 68 (e) : (»35) 22 A. I. R 

(’27) 14 A.I.R. 1927 Cal. 725 
and ( 32) 19 A.I.R. 1932 Cal. 775 Ref. [P 504 C 2* 

T.P, Act.— P 505 C 1; P 606 C 1, 2] 

(’45) Chitaley, S. 58, N: 38. 

(’36) Mulla, page 345, Note “English mortgage ” 

(b) Limitation Act (1908), Arts. 132 and 147 — 

English mortgage executed before Jst April 1930 

— Suit thereon — Art. 147 and not Art. 132 annlipc: 

The right of an English mortgagee to file suit 
for foreclosure or sale which had vested in him in 

the case of an English mortgage executed before 

1st April, 1930 was not taken away or affected bv 
the amending Act 20 (XX) of 1929 and by the 
amendment of s. 67 (a), T. P. Act, enacted there- 
in and Art. 147, Limitation Act, continues to be 
the Article applicable to suits filed by English morU 
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gagees where these mortgages have been executed 
prior to 1st April 1930 : 30 Mad. 426 (P C ) and 

(‘42) 29 A.I.R. 1912 Cal. 163 Rel. on. [P 508 C i 

Lim. Act. — ^ 

(’42) Chitaley, Art 147 N. 1. 

(’38) Rustomji, Page 1520. 

(c) Limitation Act (1908), Arts. 120 and 147 
pHindu father executing mortgage of joint 
family property to secure antecedent debt— 
Morigage executed not as manager of joint 
family nor for family necessity— Suit upon mort 
gage against sons after father’s death— Suit is 
not barred by three years or six years period of 
limitation — Suit brought within sixty years of 
due date is within time. 

Where thedebtdue by a Hindu father is a simple 
money debt, the liibility of the sons by reason of 
the pious obligation to pay the debt incurred by the 
father, not being illegal or immoral, is co-termi 
nous or co.extensive with the liability of the father 
Ibc debt would be barred so far as the father is 
Mncerned if more than three years have elapsed 
The recovery of the debt so far as it is sought to bo 
recovered from the sons would be barred if the suit 
in respect thereof is filed beyond that period of 
three years or taking it to be a suit to recover 
moni^ duo by the son to the creditor by reason of 
the pious obligation to discharge the debts of the 
lather not being illegal or immoral it would be co- 
vered by Art. 120, Limitation Act, [P5U8 C 21 

In the case of a debt which is secured by a mort- 

a present advance and not an antece- 
dent debt the position of the sons is not at all 
different as far as the recovery of the debt from 
their right, title and interest in other joint familv 
properties is concerned, from what obtains in ibe 
^se of a simple money debt incurred by the 
lather. A decree obtained against the ri'^ht titlo 
and interest of the father in such a mortgaffe suit 
filed against the father during his life timi can be 
executed even against the right, title and inlerest of 
the sons in the joint family property and the pro. 
perty would be liable to be sold in execution of 
that decree, unless the sons were successful in prov 
mg before the Court that the debt was not bini 
ding ou th^i by reason of its being illegal or 
immoral. Where, however, no such decree is 
obtained, the creditor would be entitled, by reason 
of the pious obligation of the sons to pay the 
father 8 debts not being illegal or immoral to 
proceed against the sons but he cannot succeed 
against them unless he filed a suit against 
them either within the six years period or three 
y^re period as held by the Allahabad and Madras 
Hi^ Courts. fp 509 c i, g] 

Where, however, the alienation made by the 
father of the joint family property is for securing 
an antecedent debt, the sons under the pious obli 
gation to pay the father’s debts, have, by virtue 
of the debt being an antecedent debt, tbeir right 
title and mterest in the joint family property llao 
alienated by the very terms of the indenture of 
mortgage executed by the father. In the case of 
such ant^dent debts, it is not open to the sons 
to contend that the father did not contract these 
debts as the manager of the joint family or for the 
pur^se of family necessity. The aUenation made 
by the father being deemed in law to be an nliena- 
tion not only of the father’s right, title and inte- 
rest in the property but also of the sons, the subject- 
f^tter of the mortgage is the whole of the j'oint 
family property inoludiDg the right, tiile and 

therein and the same is the 
Bubjeot-matter of the suit filed by the mortgagee 
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for the reaUsation of that mortgage. It makes not 
the slightest difference to the position that when 
the suit is Bled by the mortgagee the father is dead 
and that according to the strict position in Hindu 
law the right, title and interest of the father in the 
property has survived over to the other members of 
the joint family viz., the sons. [P 509 C 2] 

"Where, therefore, a mortgagee files a suit 
upon an English mortgage executed by the father 
before 1st April 19.30 to secure an antecedent debt, 
not as manager of the joint family nor for the pur- 
poses of family necessity, against the sons after the 
father’s death, the suit is not barred, if it is filed 
within sixty years of the due date under Art. 147. 

[P 510 C 1] 

Lim. Act — 

(’42) Chitaley, Art. 120, N.49 and Art. 147, No. 1 
(’38) Rustomji, page 1045, Note “Son’s pious 
obligation” and page 1520. 

(d) Precedent— Construction of document by 
one Court is not necessarily guide for construc- 
tion of similar document by another Court. 

Each decision which is arrived at on the cons- 
truction of a particular document before the Court 
has got to bo dealt with on its own merits and no 
construction of a particular document before the 
Court is necessarily a guide for another Court 
when a similar document comes to be considered 
by the other Court. f P 504 C 1] 

J. A. Shah and 5. M. Shah — for Plaintiffs. 

S. A. Desai a7\d Y.B. Uege\ and S.V , Gwpfe — for 
Defendants Nos. 1; and 3 and 4 respectively. 

Judgment. — Two brothers one Vithal 
Kamchandra Parulkar and another Vishnu 
Ramchandra Parulkar, had monetary dealing 
wdth a firm of money lenders by name Him- 
matmal Manji & Co., commencing from some- 
time prior to 17-11-1922. The account in res- 
pect of these monetary dealings was 
maintained in the joint names of Vithal 
Ramchandra Parulkar and Vishnu Ramcban- 
dra Parulkar in the books of account of Messrs, 
liimmatmal Manji & Co. This account was 
adjusted on or about 17th November 1922, when 
a sum of Rs. 25,150 was found due and owdng 
by the two brothers to the firm of Messrs Him- 
matmal Manji & Co. as of that date. On the 
same date the adjustment was recorded in the 
hooks of account of Messrs liimmatmal 
Manji & Co. showing the said sum of Rs. 25,150 
as due by both of them “Personal debts to 
the account of both till today, 17th November 
1922.” Signatures of both of them w’ere appen- 
ded at the foot of this adjustment. On the same 
day it was agreed between the firm of Messrs- 
Himmatmal Manji & Co, and the two broth- 
ers that they should execute in consideration 
of a sum of Rs. 17.500 being part of the said 
sum of Rs. 25,150 found due by them to the 
firm at the foot of that adjustment, a mort- 
gage of their immoveable property situate at 
Bassein and as a part and parcel of that ad. 
justment an indenture of mortgage was exe- 
cuted by the two brothers in favour of the 
three partners of the firm of Messrs, Himmat. 


&. 1. B. 

mal Manji & Co., viz. Fojmal Bhutaji, Johar- 
mal Fuaji and Pokhraj Himmatmal, mort- 
gaging their property situate at Bassein to 
secure repayment of the said sum of Ra. 17,500 
with interest thereon as stipulated therein. 

[2] As regards the balance of Rs. 7,650 which 
remained over out of the said sum of Rs. 25,150, 
the two brothers executed on 17bh November 
1922 an agreement whereby they agreed to 
pay the said sum in the manner therein men. 
tioned. A post-dated cheque for the said sum of 
Rs. 7,650 was given by the two brothers to 
the firm of Messrs. Himmatmal Manji & Co., 
and in default of their honouring the cheque 
on the due date thereof, the two brothers 
agreed to execute in favour of Messrs. Him- 
matmal Manji &. Co., a mortgage of another 
property belonging to them and situate at 
Ratnagiri. 1 may state that the said cheque 
was not honoured, the two brothers executed 
in favour of Messrs. Himmatmal Manji & Co., 
a mortgage of their property at Ratnagiri 
and the said amount was recovered by Messrs, 
liimmatmal Manji & Co., by subsequently 
selling that property. 

[3] The due date for repayment Of the am- 
ount under the indenture of mortgage dated 
17-11-1922, was 16-11-1923 The two brothers 
failed and neglected to pay the amount on the 
due date for repayment thereof and failed and 
neglected to make any payment of interest 
cither. The family consisted of four brothers, 
Vithal and Vishnu, the two brothers who had 
executed this mortgage and two others Shan- 
kar Ramchandra Parulkar and Bhaskar Ram- 
chandra Parulkar who were at their native 
place. In year 1929 a suit was filed by Shan- 
kar being suit No. 299 of 1929 in the Court at 
Deogad for a partition of the property, the 
subject-matter of the mortgage. The firm of 
Messrs. Himmatmal Mauji & Co., were made 
co-defendants in that suit inasmuch as it was 
sought to be declared in that suit that the 
mortgage which had been executed of this 
property by Vithal and Vishnu in Bombay in 
favour of Messrs. Himmatmal Manji & Co., 
was not binding on Shankar and the other 
brother Bhaskar. 

[4] This suit was contested inter alia by 
Messrs. Himmatmal Mauji & Co. Owing, how- 
ever, to insufficiency of evidence put forward 
on behalf of Messrs. Himmatmal Manji k Co., 
the Court came to a conclusion adverse to 
their contention. It was declared in the decree 
which was passed in that suit No. 399 of 1989 
in the Deogad Court on 10-2-1931, that Vithal 
and Vishnu were each of them entitled to a 
one-fourth share in the property, the subject- 
matter of the mortgage dated 17th November 
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1922 and that the mortgage executed by Vit- 
hal and Vishnu did not bind the interest of 
the other members of the family, viz. Shan, 
kar and Bhaskar. Messrs. Himmatmal Manji 
&Co. filed an appeal against this decree which 
was dismissed by the Appeal Court on 17 th 
June 1933. They filed a second appeal in the 
High Court here which also was dismissed by 
High Court on 12th April 1937, thus confirming 
the decree which was passed by the Court at 
Deogad on loth February 1931 . 

[5] Vishnu was adjudicated an insolvent on 
2l3t December 1934, and defendant No. 6 here- 
in is the official Assignee of the estate of Vishnu. 
Vithal died in about 1936 leaving him surviv- 
ing his five sons, defendants Nos, 1 , 2, 2 A, 3 
and 4 , and his widow, defendant No. 5 , here- 
in. Defendants Nos. 1 to 5 were members of a 
joint and undivided Hindu family along with 
the deceased Vithal and they have been im- 
pleaded in this suit as the surviving members 
of the joint family constituted by Vithal and 
his branch. On the death of Vithal whatever 
right, title and interest he had in the immo- 
veable property, the subject-matter of the 
mortgage dated I7th November 1922 , survived 
over to the surviving members of the joint 
family. The fact that defendant No. 5 is the 
widow makes no difference to this position, 
because she would be entitled ordinarily to a 
right of residence and maintenance out of the 
joint family properties or under Deshmukh’s 
Act to a share equal to that of a son out of 
the property belonging to the family. Nothing 
has been suggested in the arguments on behalf 
of defendant 1 that there is anything wrong 
in the plaintiff asking for a decree against the 
one-fourth share in the said immoveable pro- 
perty which belonged to the branch of Vithal. 

[6] The monies due under the indenture of 
mortgage dated 17-11-1922. were not paid either 
wholly or m part, with the result that in the 
year 1935 a suit was filed by the then partners 
of the firm of Messrs. Himmatmal Manji & 
Co. against mter alia Vithal Ramchandra 
Parulkar and Vishnu Ramchandra Parulkar for 
the recovery of he moneys due at the foot there- 
of. In so far as the second appeal which had 
been filed in the High Court against the decree 
passed by the Court at Deogad in suit No. 299 of 
1929 was pending, no steps seem to have been 
taken to prosecute that suit. When ultimately 

High Court confirmed the decree of the 
Deogad Court dismissing the second appeal on 
12-4-1937, the plaintiffs in suit No. 1938 of 1935 
seem to have applied their mind to the posi- 
tion. They took about two years and a quarter 
to arrive at a decision, but ultimately they 
made an application to withdraw from that suit 


with liberty to file a fresh suit on the same 
cause of action against such parties as they 
might be advised. 

[ 7 ] The result was the present suit 
which was filed by the surviving partners 
of Messrs, Himmatmal Manji & Co., viz. 
Fozmal Bbutaji and Pokhraj Himmatmal 
as plaintiffs Nos. 1 and 2 respectively, against 
defendants Nos. 1 to 5 the surviving members 
of the joint family constituted by Vithal and 
his branch and defendant No. 6, the Official 
Assignee, the assignee of the estate of Vishnu 
Ramchandra Parulkar, to realise the mort- 
gage security. AsRs. 17,500 only was the prin- 
cipal secured by this indenture of mortgage, 
the plaintiffs could not recover, having regard 
to the rule of Damduppat which applied, any 
more than Rs. 17,500 as and by way of inte- 
rest, with the result that the mortgage decree 
which was asked for in this suit was for an 
aggregate sum of Rs. 35.OOO made up of the 
principal sum of Rs. 17,500 and interest in the 
like amount. 

[8] When the plaint came to be filed, not 
much attention seems to have been devoted 
to the question whether the right, title and 
interest of the surviving members of the 
joint family belonging to VithaUs branch 
could be made liable for the payment of the 
debt due under this indenture of mortgage. 
Nothing was stated in the plaint as to how 
the whole of the one-fourth share in this pro- 
perty belonging to Vithal’s branch could be 
made liable for the payment of this debt, the 
only allegation which w^as made in para. 11 
of the plaint being that the shares of the said 
Vithal Ramchandra and Vishnu Ramchandra 
which are one-fourth each in the said pro- 
perty were and are validly mortgaged to the 
plaintiffs for repayment of the said sum; and 
the prayers of the plaint prayed inter alia 
for a declaration that the right, title and in- 
terest of the said Vithal Ramchandra and 
Vishnu Ramchandra are validly mortgaged to 
the plaintiffs as security for the said sum; and 
that the usual preliminary mortgage decree 
should be passed in respect of the right, title and 
interest of the said Vithal Rarmchandra and 
Vishnu Ramchandra in the said mortgaged 
property. It was on this position that at the 
hearing two issues were raised on behalf of 
defendant No. 1 . viz. : 

[9] (1) Whether the plaint discloses any cause of 
action against the first defendant ? and 

(2) Whether the suit was maintainable against 
the first defendant? 

[10] On the death of Vithal, as I have already 
stated, his right, title and interest in that 
immoveable property survived over to the 
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aurviviug members of the joint family and 
there was nothing left as Vithal’s right, 
title and interest which could ever be the 
subject-matter of any decree as prayed for 
in prayers (6) and (c) of the plaint. In spite 
of strenuous arguments of Mr. S. M. Shah to 
justify the plaint as it then stood, I ruled 
that the plaintiffs would not be entitled 
to any relief as prayed for by them in the 
plaint, and that if any relief was asked for 
by the plaintiff’s against the share of Vithal’s 
branch in that property, it should be suppor. 
ted by proper averments in that behalf con- 
tained in the body of the plaint. It was after 
that ruling was given by the Court that Mr. 
S. M. Shah ultimately applied for the 
amendment of the plaint, which amendment 
I did grant. 

[ 11 ] The plaint was accordingly amended 
and as it now stands it seeks to hold the right, 
title and interest of the surviving members 
of the joint family constituted by Vithal 
and the members of his branch of the family 
as liable by reason of the fact that the debt 
which was secured by the indenture of 
mortgage dated I7th November 1922, was 
an antecedent debt having been incurred by 
Vithal Ramchandra prior to the execution 
of the said indenture of mortgage and that 
therefore the right, title and interest of the 
sons, defendants Nos 1, 2, 2A, 3 and 4 and 
also of the widow, who as I have already 
stated is in the same position as the sons, 
would be bound by the alienation of the 
immoveable property belonging to that 
branch of the family for the antecedent debt 
of Vithal Ramchandra Parulkar. 

[ 12 ] Even though in the body of the plaint 
it had been mentioned that Vithal Ram- 
ebandra and Vishnu Ramchandra borrowed 
the monies from Messrs, Himmatmal Manji 
& Co. as members of the joint family and 
that the said monies w'ero borrowed for the 
necessities of the said joint family, and issues 
N03. 4 and 6 were raised by defendant No. 
1 on the basis of those contentions, it was con. 
ceded by Mr. S. M. Shah for the plaintiff's 
at the hearing that be did not rely upon 
those allegations in support of bis claim. He 
accepted the finding of the Court at Deogad 
that there was no joint family constituted by 
tbo four brothers and that Vithal and Vishnu 
had borrowed these monies not on behalf of 
any joint family but on behalf of themselves 
and that only their right, title and iutei'est in 
the property, the subject-matter of the indea- 
turo of the mortgage dated I7th Novem- 
ber 1922, stood mortgaged to secure the 
i-epayment of the said sum of Rs, 17.600 and 
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interest. Mr. S. M. Shah also did not contend 
nor lead any evidence before me to prove 
that the monies which Vithal Ramchandra 
Parulkar had borrowed were required by 
him for the purpose of the joint family cons, 
tituted by himself, his sons and the widow, 
or that he borrowed these monies for the ne- 
cessities of his joint family He merely relied 
upon the fact that the debt of Rs. 17,600 
which was secured by this indenture of mort- 
gage was an aatecedent debt in respect of 
which the right, title and interest of all the 
members of the joint family, viz. defendants 
NOS. 1 to 5, would be liable. The two main 
questions which 1 have to decide in this suit 
are: 

[13] (1) whether the debt secured by this indenture 
of mortgage dated 17th November 1922, was an 
antecedent debt ? and (2) whether the suit is barred 
by the law of limitation? 

[ 14 ] As regards the first question, whether 
the debt secured by this indenture of mort- 
gage dated 17th November 1922, was an ante- 
cedent debt, the position is quite clear on the 
evidence as it has been led before me. [After 
discussing the evidence on this point, his 
Lordship arrived at the following conclusion.] 

[15] On this evidence before me, therefore,' 
1 have come to tbo conclusion that this debt 
of Rs. 17,500 was an antecedent debt, a debt 
which had been incurred by Vithal Ram- 
chandra Parulkar and Vishnu Ramchandra 
Parulkar prior to 17th November 1922, and 
was, therefore, within the meaning of the 
authorities which have been cited before me, 
viz. 51 I A 129 ' and the observations of Lord 
Dunedin at p. 189 thereof, a debt antecedent 
in fact as well as in time. If that was so, the 
right, title and interest of the sons in that 
property and consequently of defendants 
Nos. 1 to 6 herein was validly mortgaged by 
Vithal Ramohandra Parulkar to secure the 
antecedent debt of Rs. 17,600 which he owed 
to Messrs. Himmatmal Manji k Go. I 
therefore, hold on this question that the 
debt which was secured by this indenture 
of mortgage dated 17th November 1922, 
was an antecedent debt and the alienation 
of the one-fourth share right, title and 
interest of his branch in the family property 
at Bassein which was the subject-matter of 
this indenture of mortgage was binding on the 
right, title and interest of defendants Nos. 
1 to 5 herein. 

[16] The next question which I have to 
consider is whether the suit is barred by the 
law of limitation. In that connection 1 have 

1 . (*24) 11 A. I. R. 1924^0 ^: 46~Aa. 95: 61 I A 
129 : 77 I. C. 689 (P. 0.) Brij Nara'm v. M»ngla 
Prasad. 
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got to consider first what is this mortgage. 
Is it an English mortgage as is contended 
by the plaintiffs or is it a mortgage by con- 
ditional sale as is contended by defendant 
No. 1 ? Mr. S. M. Shah for the plaintiffs, 
after referring me to definition of an English 
mortgage which is to be found in s. 58 (e), 
T, P. Act, which lays down that there are 
three essential ingredients in an English mort- 
gage, viz. (i) that the mortgagor binds him- 
self to repay the mortgage-money on a certain 
date, ( 2 ) that the mortgagor transfers the 
mortgaged property absolutely to the mort- 
gagee, and (8) that such absolute transfer is 
made subject to a proviso that the mortgagee 
will re.transfer it to the mortgagor upon 
payment of the mortgage-money as agreed 
on the date on which the mortgagor binds 
himself to pay the sum, drew my attention 
to the relevant terms of the indenture of 
mortgage. Ex. C herein. 

[17] He pointed out that there was a cove- 
nant for repayment of the sum of Rs. 
17,500 and interest due thereupon, in that 
the mortgagors covenanted that they the 
mortgagors, on I6th November 1923, called the 
due date, would pay to the mortgagees in 
Bombay the said sum of Rs, 17,500 with inte- 
rest for the same in the meantime at the rate 
therein stipulated. He further pointed out 
that there was an absolute transfer of the 
mortgaged property by the mortgagors to 
the mortgagees in that in pursuance of the 
agreement and for the consideration therein 
mentioned the mortgagors did thereby grant, 
release, convey and assure unto the mort- 
gagees all that piece or parcel of land etc. 
being the particular description of the 
property mortgaged thereby, and to hold the 
said hereditaments and premises thereby 
granted or expressed so to be unto and to the 
use of the mortgagees subject to the proviso 
for redemption next therein contained. He 
lastly pointed out that there was in the 
indenture of mortgage a proviso that the 
mortgagees should reconvey the property to 
the mortgagors upon payment of the said 
mortgage-monies, in that if the mortgagors 
pursuant to the covenant ia that behalf paid 
to the mortgagees the said sum of Rs. 17,500 
with interest for the same etc., then and in 
such case the mortgagees should upon the 
request and at the costs, charges and 
expenses of the mortgagors reconvey the 
hereditaments and premises thereto granted 
or expressed so to be unto and to the use of 
the mortgagors or as they should direct. 
These were. Mr. 8. M. Shah contended, 
^ough to satisfy the requirements of s. 58 (e), 


T. P. Act and they went to show that the 
indenture of mortgage dated 17th November 
1922, was an English moitgage executed by 
the mortgagors in favour of the mortgagees. 

[18] Prima facie, this is the position. It was 
however, urged by Mr. Desai that there was 
no absolute transfer of the proi^ity by the 
mortgagors to the mortgagees in that pos- 
session of the property was not given by the 
mortgagors to the mortgagees, and that the 
possession was to remain with the mort- 
gagors until they committed default, and 
in exercise of the power to enter into pos- 
session reserved to the mortgagees in that 
behalf, the mortgagees entered into posses- 
Sion of the property. He further pointed 
out that the mortgagors covenanted under 
the terms of this indenture of mortgage 
to pay the rates and taxes as and when 
they accrued due in respect of this property 
which the mortgagees would be bound to pay 
in the event of there being an absolute trans- 
fer of property from the mortgagors to the 
mortgagees. He relied upon these two 
provisions contained in the indenture or 
mortgage in support of his contention that 
there was no absolute transfer of this pro- 
perty from the mortgagors to the mortgagees 
but that there was some transfer of property 
which not being absolute would not satisfy 
the requirements of s. 58 (e) of the T. P. Act 
and would therefore not constitute an English 
mortgage as contended by the plaintiff. 

[19] In support of this contention of his, 
he relied upon the decision of the Calcutta 
High Court reported in A. I. R. 1935 Cal. 659^, 
The facts of that case were that a suit had 
been filed by the lessor of certain collieries 
against the mortgagee thereof from the 
lessee. The lessee was prima facie bound to 
pay the rent and royalties to the lessor. In 
so far, however, as the assignment from the 
lessee to the mortgagee was an assignment 
by way of mortgage and contended to be one 
in the English form of mortgage, it was 
contended on behalf of the lessor that the 
mortgagee having taken an assigoment of 
the lessee’s interest therein by way of an 
English mortgage, he, the mortgagee, would 
be bound to pay the rent and royalties to the 
lessor, he having acquired the whole of the 
right, title and interest of the lessee in the 
property which was the subiect-matter of the 
lease. In both these assignments, however, it 
was expressly stipulated that the mortgagor, 
i. e. the leasee, would continue to be liable to 
pay the rent and roya lties to the lessor. The 

27^36) 22 A. I. R. 1935 Cal.' 659 : 159 I. C. lOOf 
Satya Charan v. Ranokinkar. * 
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possession also was stipulated under the terms 
of the assignments to continue with the 
lessee. 

[20] On the strength of these provisions in 
the indenture of assignment it was sought to 
be argued that the assignments were not by 
way of English mortgages but were some- 
thing which not being absolute transfers of 
the whole of the interest of the lessee in the 
subject-matter of the lease did not constitute 
the mortgagee the absolute owner thereof, 
with the result that the mortgagee could not 
be said to have become liable by reason of 
those assignments to pay the rents and 
royalties to the lessor. It w-as, having regard 
to these contentions of the parties in that 
suit, that the terms of these two assignments 
which were the subject-matter of the cons, 
truction by the Court there came to be consi- 
dered by the Court. There were two decisions 
of the Calcutta High Court which had been 
cited in the course of the arguments in that 
suit. The one W'as54 Cal. 813^ whore it has 
been bold that a mortgagee in an English form 
of mortgage, in whom the entire interest of 
the mortgagor is transferred, and who becomes 
the owner of the mortgaged property, to all 
intents and purposes, takes upon himself the 
liability for rent. The other was 59 Cal 1314 * 
where the Court consisted of Mukerji and Guha 
JJ., and Mukerji J. who was a party to this 
decision expressed an opinion that the mort- 
gagee under similar circumstances oven 
though the form of the assignment was an 
assignment by way of an English mortgage 
was not liable to the lessor for the rent, the 
decision therein having been reached on the 
ground that, at least for the purposes of 
that contention it could not be stated that 
an English mortgagee was an absolute trans- 
feree of all the interest of the mortgagor 
in the mortgaged property. 

[ 21 ] I do not feel inclined to discuss all 
these decisions at any particular length. It 
suffices for me here to say that each decision 
which is arrived at on the construction of a 
particular document before the Court has 
got to be dealt with on its own merits, and 
no construction of a particular document 
before the Court is necessarily a guide for 
another Court when a similar document 
comes to be considered by the other Court. I 
do not feel therefore at all fettered in the 
consideration of the document before me and 

3. (’27) M A.I.R. 1927 Cal. 725 764 0^7813 : 104 
I. C. 484. Bengal National Bank Ltd. v. Janoki 
Nath Roy, 

4 , (’32) 19 A.I.R. 1932 Cal. 776 : 69 Cal. 1314 : 140 
I. C. 788, Falakrisat Pal v. Jagannath Marwari. 


the construction therof by any observations^ 
that might have been made by the learned; 
Judges of the Calcutta High Court in that, 
decision reported in A.I,R. 1935 Cal. 659,^ 

[22] I may, however, observe that the ques- 
tion which had to be considered by the learned 
Judges of the Calcutta High Court there was- 
w’hethec the reservation which had been made 
under the terms of the two assignments which 
w'ere before the Court, viz. that the mort- 
gagor, i. e. the lessee, was to continue to be 
liable for payment of the rent and royalties 
to the lessor, did make any difference to the 
position of the mortgagee as it was contended 
on behalf of the plaintiff therein. That being: 
the sole question for the determination of the 
Calcutta High Court, the Court, on a con- 
struction of the various provisions of the 
indentures of assignment before it, came to 
the conclusion that even though an Englisb 
mortgagee might be held to- be. by reason of 
the absolute transfer of the interest in the 
property by the mortgagor to him, liable for 
the rent and royalties, on the facts of the- 
particular case, the learned Judges did not 
feel themselves satisfied about the mortgagee- 
being liable for the payment of the rent and 
royalties under the terms of the indentures- 
of assignment that came for construction 
before them. This is essentially, in my 
opinion, a construction of the document as it 
W'as before the Court, and it does not lay 
down any general principle for construction 
of similar documents which might come for 
construction before any other Court. 

[23] On the other hand, there aro these con- 
siderations which have got to be borne in mind 
before 1 arrive at a conclusion that tlie doou- 


ment before me is not an English mortgage. 
Prima facie the provision in the indenture 
of mortgage which I have referred to before 
shows that there was an absolute conveyance 
and transfer of all the interest of the| 
mortgagors in the mortgaged property to the 
mortgagees only subject to the proviso for 
redemption, which, however, is allowed by the 
very terms of s. 68 (e), T. P, Act. Prima facie 
absolute ownership would include also the^ 
right to possess, the right to realise the rents 
and profits of the property, the right to sell, 
etc. If any authority were needed for this 
proposition, it is to be found in the observa- 
tions of Mahmood J, in the Full Bench 
decision reported in 7 All 553^ at p. 556. If 
there was an absolute transfer of ownership 
of this property by the mortgagors to tha 
mortgagees, the mortgagees would no doubt 
be entitled to possession as a necessary ooroU 
5. (’85) 7 All. 553 (FB). ladai Sen v. Nanbat 
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lary of the right of ownership which was 
transferred to them. Would the stipulation 
contained in the indenture of mortgage in 
this behalf that the mortgagor would until he 
committed default in payment of the principal 
or the interest as stipulated therein, remain 
m possession of the mortgaged property, make 
any difference to the position? Would the 
stipulation also as regards the rates and taxes 
being payable by the mortgagor, even though 
the absolute ownership in the property was 
transferred to the mortgagee in which event 
the mortgagee would be the person liable to 

taxes of the property, make 
a difference to the position? Would these two 
provisions as contained in the indenture of 
mortgage detract from the absolute transfer 
of the property from the mortgagors to the 
mortgagees and constitute something less than 
an absolute transfer which is required for an 
English mortgage under s 68 (a), T. P. Act? 

[24] If once we start with this position that 
there was an absolute transfer by the very 
terms of the indenture of mortgage of the 
property from the mortgagors to the mort- 
gagees, there is nothing in these two pro- 
visions which are contained therein, viz. the 
mortgagors’ retaining possession of the pro- 
perty until default committed and being liable 
to pay the rates and taxes to the proper authori. 
;ties which detracts from the absolute nature 
of the transfer. The possession would be the 
possession of the mortgagee, but under the 
terms of the indenture of mortgage the 
mortgagee would allow the mortgagors to 
retain possession of the property only until 
default was committed by the mortgagor in 
payment of the principal and the interest stipu- 
lated m the indenture of mortgage. The -right 
was reserved to the mortgagee in the event 
of such default committed to enter into posses- 
Sion of the property which would merely be a 
confirmation of his right to possession which 
he had for the time being parted with in favour 
of the mortgagor. If the mortgage was an 
^nghsh mortgage whereby the mortgagee 
became the absolute owner of the property, he 
might be in certain events liable to pay the 
rates and taxes himself to the proper authori- 
ties; but that does not mean that if under the 
terms of the mortgage, the mortgagor also 
remained or continued liable to pay the rates 
and taxes to the proper authorities, the lia- 
bility of the mortgagee to pay these rates and 
taxes was thereby in any manner diminished. 

[25] What we are concerned with here are 
the stipulations as between the mortgagor and 
the mortgagee, and in so far as the mortgagee 
envisaged the possibility of the mortgagor on 


and after the due date trying to redeem the 
property from him on payment of the monies 
due under the indenture of mortgage it 
was a provision for the benefit of the mort- 
gagor himself that the amount payable by the 
mortgagors should lemain at as low a level as 
possible, that in the meantime the mortgagor 
should pay and continue to pay the rates and 
taxes which, if the mortgagee paid would have 
been charged on the same immoveable pro- 
perty which was the subject-matter of the se. 
curity and would be recoverable by the mort- 
gagee froni tbe mortgagor in the same manner 
as the principal and the interest secured 
thereby. This provision, therefore, in my 
opinion, does not make any difference to the 
actual position. There are observations to 
be found m the commentary of Sir Dinshah 

s- 58 (e). T. P. Act. at p. 346, viz.: 
L26J The mortgagee acquires the right to take poa- 

fS of ® is executed, whether 

a right ofeatiyis expressly covenanted for or not. 

f the mortgagee allows the mortgagor to remain in 
snfferare’r‘^m'".“"';.'^ 

« ® be^ejeoted at any time. But as 

long as the mortgagor is in possession, he i e the 
mortgagor, is entitled to take for his owa benefit 

amount foTthf'"®/" .1' ‘“ble fo 

account for them to the mortgagee." 

[27] In support of this proposition that tbe 
mortgagor is at law merely a tenant on 
sufferance liable to be ejected at any time 
the learned commentator has relied on the 
decision in (i895) i q. b. 375®, A reference to 
that decision, however, does not in terms 
support this statement of the law. The case, 
there, was the case of a mortgagor having 
attorned tenant to the mortgagee and having 
been treated as a tenant at will or a tenant 
on sufferance under the terms of that clause 
of attornment contained in the deed of 
mortgage. In that case the mortgagor had 
since died, his son had entered into and 
continued in possession of the mortgaged 
property and it was sought to be argued that 
the son of the mortgagor who had continued 
in possession was also a tenant on sufferance 
in the same manner as his father who had at- 
torned tenant to the mortgagee. That argument 
was, however, negatived by the Court. In the 
absence of any circumstances which would 
point to the conclusion that the mortga^^ee 
had accepted the mortgagor’s son as a tenant, 
no such position could avail the mortgagee, 
and the Court therefore held that as the 
original tenancy was determined by the death 
of the mortgagor, and a new tenancy was not . 
created between the mortgagee and tbe heir, 
at-law (tbe son of the mortgagor) by mere pay-- 


6. (1896) 1 Q. B. 375 : 64 L. J O b' 

775, Scobie V. Collins. 


10 : 71 L. T. 
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raent of interesb, the distress was illegal, and 
that the trustee in bankruptcy was entitled to 
the proceeds of the distress, and that therefore 
the distress warrant which was taken out at 
the instance of the mortgagee in that case 
was illegal. There are, however, certain gene- 
ral observations made by Vaughan Williams 
J, at p. 877 of that report which are : 

[28] “A mortgagor in possession is not necessarily 
more than a tenant on sufferance, and occupation 
and payment of interest necessarily connected with 
tho mortgago is not necessarily referable to a 
tenancy other than a tenancy on sufferance.” 

[29] These are the remarks "which appear to 
have been relied upon by the learned com. 
mentator when he at p. 34G of his commentary 
under s. 58 (e), T. P. Act, made the statement, 
which I have quoted above. The further 
statement, however, that as long as the 
mortgagor is in possession, be, i. e. the 
mortgagor, is entitled to take for his own 
benefit tho rents and profits of the land and is 
not liable to account for them to the mort. 
gagee, affords really a clue to the second 
provision that is contained in this indenture 
of mortgage, viz. that the mortgagor should 
continue to pay tho rates and taxes to the 
proper authorities. If the position in law is 
that the mortgagor who was in possession of 
the property and recovered the rents and 
profits is not accountable to the mortgagea 
for the rents and profits, the mortgagee 
would, if by stipulation in that behalf he 
allowed the mortgagor to continue in posses- 
sion of the proj^rty. reasonably stipulate that 
the mortgagor would pay the rates and taxes 
to tho proper authorities in respect of that 
property out of tho rents and profits which he 
recovered even though he was not liable to 
the mortgagee in connection with the same, 
Tho payment of the rates and taxes, therefore, 
in my opinion, is the necessary adjunct or 
a corollary of the possession of the proi^erty 
being retained by the mortgagor. 

[30] That being the position, I do not see any- 
thing detracting from the absolute nature of 
the transfer of the property from the mortga- 
gors to the mortgagee in the stipulation con- 
tained in the indenture of mortgago in that be- 
half, viz the mortgagors retaining possession 
of the property until default was committed by 
the mortgagors in payment of the principal 
sum or interest thereon, and being in receipt 
of the rents and profits thereof, paying all 
the rates and taxes, assessments, dues and 
duties payable in respect of the property. 
These provisions, in my opinion, do not 
make any difference to the position that the 
mortgago was an English mortgage within 


the meaning of 8. 58 (e), T. P. Act. If therej 
is anything which can be said to have been! 
laid down by the learned Judges of the 
Calcutta High Court in the decision in A. I. R 
1935 cal. 659^ contrary to what I have stated 
above, I respectfully beg to differ from 
the same. 

[31] This indenture of mortgage dated 17th 
November 1922, therefore, being an English 
mortgage, the next question that I have to 
consider is what is the period of limitation 
prescribed therefor ? It has been contended 
by Mr. S. M. Shah for the plaintiff that 
the article of the second schedule to the 
Indian Limitation Act which is applicable 
in the case of a mortgagee filing a suit un- 
der an English mortgage of the type we 
have here is art. 147 which prescribes sixty 
years’ period commencing from the due date 
for repayment of the monies due under that 
mortgage. He, therefore, contended that the 
suit as filed by the plaintiff for realisation 
of that mortgage is not barred by the law 
of limitation. In this connection Mr. S. M. 
Shah relied upon the decision of the Privy 
Council reported in 80 Mad. 426^ where. their 
Lordships held that a suit on a simple 
mortgage bond to enforce imymont of the 
amount duo on the bond by sale of the mort- 
gaged property is governed by art. 182 of the 
sch. II to the Indian Limitation Act and 
not ty art. 147, and that the latter -article 
is limited in its application to the one class 
of mortgages in which alone the suit can 
bo, and always is, brought for foreclosure 
or sale, that is to mortgages in the English 
form. It is not disputed that this was the 
law before the amendment of the Transfer of 
Property Act by Act XX (20) of 1929. The only 
instance in which you could have a suit 
brought by a mortgagee for foreclosure or 
sale within the meaning of art. 147 of sch. 
II to the Indian Limitation Act was in the 
case of an English mortgage. It was, how. 
ever, contended that by the Act xx (90) of 
1929 an amendment w’as made in S. 67, T. P. 
Act, which curtailed the rights of an English 
mortgagee so far as his right to sue for fore- 
closure of the mortgaged property was con- 
cerned. Section 81 (c), T. P. (Amendment) Act, 
XX (20) of 1929, substituted for the original 
cl. (a), of 3. 67 the following : 

[32] "to authorise auy mortgagee, other tUao a 
mortgagee by GondUioual sale or a mortgagee under 
an anomalous mortgage by the terms of whioh 
he is ontiUed to (oreolose, to insUtute a aott for 
ioreolosure, or an usufcuoiuary mortgagee as aooh or 

7. (’07) 80 Mad. 426 : 34 I A 186 (P 0), Vasu- 

deva Mudaliar v. Srinivasa PUltu. 
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a mortgagee by conditional sale as such to 
institute a suit for sale, or.” 

[33] in place of the provisions which there, 
tofore obtained, viz., 

[34] “to authorise a simple, mortgagee as such to 
institute a suit for foreclosure or an usufructuary 
mortgagee as such to institute a suit for foreclosure, 
or sale or a mortgagee by conditional sale as such 
to institute a suit for sale, or” 

[35] It was argued that after the enactment 
of this amendment in s. 67 (a) by this Act 
XX (20) of 1929 tne English mortgagee was 
deprived of his right to sue for foreclosure of 
the mortgaged property. This proposition was 
not disputed by Mr. S. M. Shah. He relied 
for his contention as to the applicability of 
8-rt. 147 of the sch. 2 to the Limitation Act 
on the provisions of s. 63 of the Act XX ( 20 ) 

of 1929 which says that; 

[36] ” Nothing in any of the following provisions 
of this Act. namely, Ss.S, 4, 9,10, 15. 18. 19, 27. 30. 

®2,65, 67, 68. 

59, 61 and 62 shall be deemed in any way to 
aifecf; — 

(a) the terms or incidents of any transfer of pro- 
perty made or effected twfore the 1st April 1930. 

(5) the validity, invalidity, effect or consequences 

of any thing already done or suffered before the 
aforesaid date» 

(c) any right, title, obligation or liability already 
acquired, accrued or incurred before such date, or 

or proceeding in respect of such 
right, title, obligation or liability . . . etc,” 

[37] He contended that the indenture of 
mortgage in suit was executed on I 7 th Novem- 
her 1922, and therefore the transfer of pro- 
perty effected by the said indenture of mort- 
gage dated I7th November 1922, having been 
effected before ist April 1930, the terms or inoi. 
dents of such transfer were not affected by 
the amendment of 8. 67 (a). He contended 
that in any event any remedy or proceeding 
m respect of such right, title, obligation or 
liability was saved by the last cl. {d) of this 
S. 63 and that therefore the remedy by way 
of suit which could be filed by him within 
sixty years from the date of the accrual of 
the cause of action and the commencement of 
the period of limitation within the meaning of 
art. 147 was not at all affected by Act, xx (20) 

In support of this position Mr. S. M 
Hhah drew my attention to a decision of the 
Calcutta High Court reported in ilr ( 1942) 1 
Oal 326® where it was held : 

[38] "By the amendment made bv S 31 
Act XX (20) of 1929 in the T. pf Act S 'fi? 
cl. {a)y the right of an English mortgagee to sue 
for foreclosure was taken away and hia suit 

aq longer be regarded 

nf Tl mean- 

ing of Art. 147 of the Indian Limitation Act, Snoh 

a suit would, therefore, now be governed not by 

^ 194Fcal 163: ILR (1942^001 326* 

201 1 C 353, Saradindu Mukerji v. Jahw Lai. 


Art, 147, but by Art. 132. But under the saving 

olauae m 8. 63, Amending Act, a suit on an English 

mortgage executed prior to 1st April 1930, is outside 

the scope of such amendment and will be governed 
by Art. 147.” ° 

CS9]The Privy Council case in 30 Mad. 426^, 
which I have referred to earlier, was refer- 
red to by the learned Judges of the Calcutta 
High Court in arriving at this decision of 
theirs. This decision of the Calcutta High 
Court is on all fours with the present case 
and I would be justified in following it and 

in coming to the conclusion as contended bv 
Mr, 8, M. Shah. 

[40] I may, however, deal with the argu. 
ment which was advanced by Mr. Desai in 
this connection, and which was based on the 
provisions of the next amending Act, viz. Act 
XXI ( 21 ) of 1929 which was an Act called The 
Transfer of Property (Amendment) Supple- 
mentary Act, 1929. Mr. Desai pointed out 
that S 9 of this Supplementary Act xxi ( 21 ) 
of 1929 added the advances secured by mort- 
gage by deposit of title deeds” within the 
provisions of Art. 132 of tho sch. 2 to the 
Indian Limitation Act. He further i)ointed 
out 8. 15 of the same Act. sub s. ( 1 ) whereof 
IS ID idsQtical ternas with th© terms of 63 
of Act XX (20) of 1929, which, however, did 
not merely rest with this saving clause 
therein contained but went on to provide in 
sub-9. (2) that a suit by a mortgagee for 
foreclosure or sale on a mortgage by deposit 
of title-deeds may be instituted within two 
years from the date of the commencement 
of the Act (Act xxi ( 21 ) of 1929) or within 
sixty years from the date when the money 
secured by the mortgage became due, which- 
ever period expires first. Mr. Desai therefore 
contended that there being no such provision 
in the case of the English mortgagee whose 
right to foreclose was brought to an end by 
the amendment of 8. 67 enacted in Actxx (20) 
of 1929, the Court should come to the con- 
clusion that the period of limitation which 
was prescribed under art. 132 was operative 
even in the case of an English mortgagee, 
enough time having been given to the 
English mortgagees, viz. sis months, if they 
wanted to file their suits on their mortgages. 

[41] This argument of Mr, Desai. however’ 

IS not sound for the reason that it completely 
Ignores the saving clause which has been 
enacted m s. 63 of Act xx (20) of 1929 and 
misreads the provisions of s. 15 (. 2 ) of Act 
XXI (21) of 1929. Section 16 (2) of the latter 
Act was considered necessary to be enacted 
clause in spite of the provisions of s. 15 (1) 
of that Act which in terms did not affect the 
terms or incidents of any transfer made or 
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effected before Ist April 1930, or any remedy 
or proceeding in respect of such right, title, 
obligation or liability, etc., it did in fact cur- 
tail the rights which equitable mortgagees by 
deposit of title deeds had by virtue of this 
saving clause to file suits within sixty years 
for payment of the dues under their mort- 
gages. Section 15 (2) was thus necessary be. 
cause it curtailed the rights which otherwise 
would have been vested in the equitable 
mortgagees by deposit of title deeds. No such 
provision was considered necessary in the case 
of an English mortgagee whose right to fore- 
close was taken away by the enactment of s. 
31 (c) of the Act XX ( 20 ) of 1929. This argu- 
ment also, I may observe, was dealt with by 
the learned Judges of the Calcutta High 
Court in I L R (1942) 1 Cal. 326.® I therefore 
reject this argument of Mr. Desai. 

[42] On these authorities I have come to 
the conclusion that the right of an English 
mortgagee to tile a suit for foreclosure or sale 
which had vested in him in the case of an 
English mortgage executed before 1st. April 
1930, was not taken away or afi'ected by the 
jamending Act XX (20) of 1929 and by the 
'amendment of s. G7(a) T. P. Actenacted there- 
in and that art. 147 of the 2nd sch. to the 
Tndian Limitation Act continues to be the 
article applicable to suits filed by English 
mortgagees where these mortgages have been 
executed prior to 1st April 1930. I hold 
therefore, that the suit, filed be the plaintiff 
to realise this mortgage security, having 
been filed within sixty years from the due 
date, vi/.. 1st November 1923, is in time. 

[43] An argument was, however, addressed 
by Mr. Desai that even though that might be 
the position if the mortgagee wanted to pro- 
secute bis remedy as against the mortgagors, 
defendants Nos. i to 5 wore not the mort- 
gagors,- the only mortgagor having been 
Vithal llamchandra Parulkar, the deceased. 
Under the terms of the mortgage itself Vithal 
Ramchandra Parulkar was the mortgagor. 
The accident of his having been described as 
the manager of the joint family, according to 
him, not making any dififereuce to the position 
because Mr. S. M. Shah for the plaintiff had 
given up the case altogether of the monies 
having been borrowed by Vithal Ramchandra 
Parulkar as the managing member of the 
joint family or for the purposes of family ne- 
cessity, the only manner in which defendants 
Nos. 1. to 5 were sought to be held liable by 
the plaintift* in connection with this debt be- 
ing that it was an antecedent debt of Vithal 
Ramchandra Parulkar. 


A. LB. 

[44] Mr. Desai contended that the pious 
obligation of the sons to satisfy the debts 
due by their father not being illegal or im- 
moral did not extend to those cases where the 
mortgage was not a mortgage executed by 
the father either as the manager of the joint 
family or for any family necessity and was 
merely co-terminous with the liability of the 
father. The father might be liable to pay the 
mortgage debt and a suit could be filed 
against him within twelve years of the 
commencement of the period of limitation 
within the meaning of art. 132 of the sch. 2, 
of the Indian Limitation Act; but so far as 
the pious obligation of the sons went, they 
could only beheld liable provided the suit had 
been filed by the mortgagee either within 
three years or within six years of the period 
of limitation according to certain decisions of 
the Madras and the Allahabad High Courts 
which were relied upon by Mr. Desai. Ha 
therefore contended that the suit against 
defendants Nos. 1 to 5 was in any event 
barred by the law of limitation and conten- 
ded that art. 147 of the sch. 2, to the Indian 
Limitation Act did not apply to the suit 
which had been filed by the plaintifi' against 
defendants Nos. 1 to 5 and that therefore 
the suit was barred by the law of limitation. 

[45] At first sight this argument of Mr. 
Desai was very plausible and one was almost 
inclined to feel as if the decisions which had 
been referred to, laid down a position which 
was quite absurd and should not be easily 
accepted by the Court. On a full considera- 
tion of the position, however, I have come 
to the conclusion that the authorities cited by 
Mr. Desai and the passage of Sir Dinshab 
Mulla’s Hindu Law in s. 293 (3)at p. 342 have 
no application whatever to the present case. 
Where the debt due by the father is a simple 
money debt, the liability of the sons by 
reason of the pious obligation to pay the 
debt incurred by the father, not being illegal 
or immoral, is co-terminoua or co-extensive 
with the liability of the father. The debt 
would be barred so far as the father is con- 
cerned if more than three years had elapsed. 
The recovery of the debt so far as it was 
sought to be recovered from the sons would 
in one view be barred if the suit in respect 
thereof was filed beyond that period of three 
years or in another view, taking it to be a 
suit to recover monies due by the son to the 
creditor by reason of the pious obligation to 
discharge the debts of the father not being 
illegal or immoral and not being covered by 
any other article of the Indian Limitation 
Act it would be covered by art ISO and there- 
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fore the suit if filed beyond six years from 
the due date of payment of that debt would 
be barred by the law of limitation. 

f46] That, however, is the position in res. 
pect of a simple money debt. When you 
come to the case of a debt which is secured 
by a mortgage , there are two positions to be 
considered there. Has the father alienated 
the joint family property for the purposes 
of securing a present advance, or has he 
alienated the joint family property for the 
purposes of securing an antecedent debt in 
which event the alienation by the father of 
the joint family property, would be binding 

even on the right, title and interest of the 

sons in the joint family property, the subject, 
matter of the mortgage? In the ease of a 
debt which is secured by a mortgage but is a 
present advance and not an antecedent debt 
the position of the sons is not at all different 
M far as the recovery of the debt from' 
their right, title and interest in other joint 
family properties is concerned, from what 
obtains in the case of a simple money debt 
incurred by the father. The father is a 
party to the indenture of mortgage and his 
right, title and interest whatever it is, is no 
doubt bound by the terms of that indenture 
and forms the subject.matter of the security. 
A suit can be filed against the father in 
respect of his right, title and interest in the 
property within the requisite period prescrib. 

^ Limitation Act. 

L47] a further provision is made in the ease 

of a decree having been obtained against the 
right, title and interest of the father in a mort- 
pge suit filed by the creditor against the 
father during his lifetime and that is, that the 
decree can be executed even against the right, 
title and interest of the sons in the joint 

right, title and 

be liable to be sold in execution of that decree 
though against the father, unless the sons 
were successful in proving before the Court 
tnat the debt in respect of which the securitv 

binding on 

i illeLr"^°“ avyavah^rik. 

i.e.. Illegal or immoral. Where, however no 

.obtained against the father 
mg his lifetime or against his right title 
and interest in the property even thou<^h 
mortgaged by him to secure the debt of the 
type which I have mentioned above the 
creditor would be entitled, by reason o’f the 

debte not being illegal or immoral, to proceed 

sons but he could not succeed 
against the sons unless he filed a suit against 


them either within the six years period or 
three years period which has been laid down 
by the Allahabad and the Madras decisions' 
referred to in s. 293 (3) at p. 342 of Mulla’s 
Hindu Law. His remedy against the sons to 
obtain a personal decree against them, per- 
sonal not in the sense that he could attach 
the properties belonging to the sons them, 
selves personally in execution of that decree, 
but personal in the sense that he could go 
against the right, title and interest of the sons 
in the joint family properties, would fall to 
be prosecuted as indicated above. 

[48] When, however, we come to the cases 
where the alienation made by the father of 
the joint family property is for securing an 
antecedent debt, the sons under the pious 
obligation to pay the father’s debts, have, by 
virtue of that debt being an antecedent debt 
their right, title and interest in the joint 
family property also alienated by the very 
terras of the indenture of mortgage executed 
by the father. In the case of such antecedent 

Tu A the sons to contend 

that the father did not contract these debts 

as the manager of the joint family or for 
the purposes of family necessity. The debt is 
a debt incurred by the father, and by reason 
ot its being an antecedent debt within the 
meaning of the observations of Lord Dunedin 
in 51 I. A. 129^ the right, title and interest of 
the sons are bound by the alienation, it being 
an alienation for an antecedent debt. There 
13 no other argument which the sons can 
avail themselves of, when a suit is filed by 
the mortgagee on a debt which was an an- 
tecedent debt and was secured by the aliena- 
tion of the property by the father. In such 
an event, the alienation which is made by 
the father being deemed in law to be an 
alienation not only of the father’s right, title 
and interest in the property but also of the 
right, title and interest of the sons in that 
property, what is the subject-matter of the 
mortgage is the whole of the joint family 
property including the right, title and interest 
of the sons therein and what the mortgagee 
does in filing a suit for the realisation of that 

mortgage is that he makes the subject-matter 

of that suit for realisation of the mortgage 
security the whole of that property including 

the right, title and interest of the sons there- 

in. 

^ slightest difiference 

to the position that when the suit is filed by 

the mortgagee the father is dead and that 

according to the strict position in Hindu law 

the right, title and interest of the father in 

the property has survived over to the other 
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members of the joint family, viz. the sons. 
The whole of the joint family property inclu- 
ding the father’s right, title and interest 
therein which has survived over to the sons 
and including the sons’ right, title and 
interest in that property, is the subject-matter 
of that suit for realisation of the mortgage 
security and the whole of that property 
including the father’s and the sons' right, 
title and interest therein is liable to satisfy 
the mortgage. This is the true position in 
Hindu law and the passage which has been 
cited by Mr. Desaifrom s.29S(3) at p. 343 of 
Mulla’s Hindu Law does not affect the x)osition 
at all. I am therefore of opinion that Mr. 
Desai’s contention in this behalf also fails, 
that the right, title and interest of defendants 
Nos. 1 to 6, the surviving members of the 
joint family, constituted by the deceased 
Vithal Ramchandra Parulkar and defendants 
Nos 1 to 5 herein are also bound by the terms 
of this indenture of mortgage dated 17th 
November 1922, and the suit filed for the rea- 
lisation of this mortgage security having been 
filed within sixty years of the due date, viz. 
ibth, November 1923, is within time. 

[ 60 ] Mr. Gupte for the mind's in this 
suit asks that the costs of the guardian ad 
litem of the minor defendants Nos. 3 and 4 
should bo provided for. I do not see any justi- 
fication for making the plaintiff’s pay the 
costs in the first instance and allowing them 
to take them on to the mortgage debt as is 
asked for by Mr. Gupte. The only order 
which I can make in his favour is that if 
there is any surplus after satisfying the claim 
of the mortgage in full, the guardian ad 
litem should bo entitled to recover his costs 
out of the share of minor defendants Nos. 3 
and 4 in that surplus. 

v.r./d.h. Sait decreed. 
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V. 

BeserveBank of India — Bespondcnt. 

Appeal No 2 of 1946, Decided on 26th January 
1946. from Judgment of Kania J. in Mi 80 . No. 5 of 
1946 D/- 22nd January 1946. 

(a^ Reserve Bank of India Act (1934) S. 39 — 
High Denomination B.ink Notes(Demonetisation) 
Ordinance. (HI [3] of 1946) cl. 6— Scope of s. 39 
explained — Meaning of “Exchange*’ in s. 39 
and *be exchanged only on tender of Note for 
exchange” in ol. 6 stated— Alter commencement 
of ordinance holder of Bank note ol high 
denomination cannot claim its discharge 
without complying with ordinance Writ of 


mandamus on Bank to make unconditional 
payment held could not be granted under s. 45, 
Specific Relief Act. 

No peculiar significance or Gpeciel meaning at- 
taches to the word “exchange.” (1895) 1 Q. B. 620 
Ref. [P 613 C 1] 

Section 39, Reserve Bank of India Act imposes 
onTthe bank an express obligation to honour its notes 
in coin whether they ace legal tender or not and 
in the case of bank notes of Bs. 5 and upwards to 
supply coin or notes of lower denomination to the 
note tendered. The only discretion which the bank 
is * given is as to the quantities of coin and notes 
respectively which it will give in exchange but it 
must give one or the other or both. The word 
‘exchange* is a word of wider import than the word 
•pay*. [P 513 0 1] 

The words “be exchanged only on tender of the 
note for exchange” io S. 6 of Ordinance 111(3) of 
I94G mean “be exchanged in satisfaction of the 
promise to pay.” [P 613 C 1] 

After the coming into operation of Ordinance 111(3) 
of 1946 the petiiionor presented to the Reserve 
Bank of India at Bombay a bank note of the deno- 
mination of Rs. 1000 and called upon the bank 
to pay him Rs. 1000 in discharge and satisfaction 
of the unconditional promise to pay to the bearer 
of the note as contained in the bank note. The 
bank declined to make payment and asked the 
petitioner to get the note exchanged by filling in the 
requisite declaration form as required by the Ordi- 
nance. In the petition tiled by the petitioner under 
8. 45. Specific Relief Act, for a mandatory order on 
the bank to discharge and satisfy the nnoonditional 
promise to pay to the petitioner Rs. 1000 without 
imposing any condition, 

Held that (1) Section 39, by the use of the word 
’exchange' having expressly provided for the anode 
of discharging the obligation to pay under the bank 
note, and the same having been modified by Ordi- 
nance III (3) or 1946, the petitioner could not claim 
its discharge without making the required declara- 
tion. [P 616 0 2] 

(2) That oven assuming that there was an implied 
obligation to pay on the part of the bank apart 
from the provisions of S. 39, such obligation arose 
by virtue of the Act and could not be divorced from 
the Act itself. Such implied obligation was some- 
thing “contained in the Act” within ol. 6 of the 
Ordinanoo which, therefore, must be deemed to 
have abrogated any such implied obligation in the 
same way as it abrogated the express one. 

(8) that itcould not said in the oiroumstanoes that 
it was “clearly imeumbent” upon the bank to make 
unconditional payment of the note. Hence a writ of 
mandamus could not be granted under S. 45, Speci- 
fic Relief Act. 7 Bom.L.R. 161 Distvvg. [P 513 0 2; 

P 616 C 2; P 616 0 1] 

(b) Interpretation of Statutes— Marginal notes 
to section —Reference to. 

Marginal notes to the section of an Act cannot 
bo referred to for oonsiruing the Aot:26 AH. 893 (PC) 
Rel. on. [P 512 C 3] 

Civil P. C.- 
(*44) Cbitaley, Pre. N. 11. 

K. M Munshi ajid J. M. (or Appellant. 

Sir Janishedji Kanqa, P. J. CoUtnM andO.N* 
Joshi — for Respondents. 

Stone C. J. — This is an appeal from the 
judgment of Mr. Justice Kania dated Sind 
January 1946. The appeal has been taken up at 
this early date because it involves a question 
of considerable importance and because unless 
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it is dstsruiiiiGd by i o’clock to-morrow after- 
noon the time for presenting certain high 
denominational bank notes pursuant to Ordi- 
nance III of 1946 , which provides for their 
demonetisation, will have passed. The peti- 
tioner, the appellant in this Court, is a person 
who since the coming into operation of the 
Ordinance presented a bank note for Rs, 1,000 
to the Reserve Bank of India with a demand 
for payment, which demand was refused by 
the bank. Accordingly he filed a petition to 
the Court under s. 45, Specific Relief Act, 
praying for a mandatory order on the bank 
to discharge and satisfy the unconditional 
promise to pay to the petitioner the sum of 
Es. 1,000 contained in the particular bank note 
without imposing any condition on the peti- 
tioner.^ Section 45, Specific Relief Act provides: 

r. 1 ®'Sh Courts of Judicature at 

Calcutta, Madras and Bombay may make an order 
requiring any speclfio act to be done or forborne, 
within the local limits of its ordinary original civil 
jurisdiction, by any person holding a public office 
whether of a permanent ora temporary nature or 
by any corporation or inferior Court of Judicature.’* 

[ 3 ] And then there follow a number of pro- 
visos, proviso (6) being as follows; 

'‘*at each doing or forbearing is. under any 
law for the time being m force, clearly incumbent on 
such person or Court in his or its public character or 
on such corporation in its corporate character.” 

[ 5 ] There is no doubt that the Reserve 
Bank ia a corporation which comes within the 
purview of the section, but the principal 

which have been raised are : (i) 
Whether these proceedings for a mandatory 
order can be maintained under s. 45 Specific 
^lief Act? (2) Whether s. 9 of the Ordinance 
bars these proceedings being taken at all? and 
(8) Whether the Ordinance on its true 
construction does take away or affect the 
petitioner’s right as a holder of the bank note 
to receive payment on demand? If any of 
these questions is answered adversely to the 
petitioner, he can obtain no relief and his 
petition must be dismissed. In the Court 
below it was question ( 3 ) which was deter- 
mined and although questions (i) and (2) are 
m the nature of preliminary points, it will 
m the circumstances and in deference to the* 
elaborate argument addressed to us by Mr 
Munshi. be proper to direct attention in the 
first instance to the larger question. The 
validity of the Ordinance is not, and in view 

n cases, could not be challenged. 

But Mr. Munshi on behalf of the petitioner 
puts his submissions in this way. First of all 
he points out that a bank note has two 
qualities; it is legal tender and it is a promise 
to pay on demand. Next he submits that 
there is not in the Reserve Bank Act, 1934 


which sets up the Reserve Bank and em- 
powers it to issue bank notes, any express 
statutory obligation to honour and pay for a 
note on demand but that the law will imply 
from the statutory power to issue notes a 
statutory obligation to honour and pay them 
when issued, and that if that be the true 
position, Ordinance III of 1946 , whilst it has 
destroyed the quality of the notes as legal 
tendtr, has not abrogated or affected in any 
way this implied obligation of the Bank to 

pay which, it is said, arises from the statutory 
power. 

[ 6 ] The Reserve Bank of India Act, 1934, as 
its preamble shows constitutes the Bank as 
a Reserve Bank for India to regulate the 
issue of bank notes and the keeping of reserves 
with a view to securing monetary stability 
in British India and generally to operate the 
currency and credit system of the country 
to Its advantage. By s. 1 the Act extends 
to the whole of British India and the section 
13 to come into force at once. Section 2 is a 
definition section and 3. 3 is as follows : 

C73 ”3. (J) A bank to be called the Eeserve Bank 
of India shall be constituted for the purposes of 
taking oyer the management of the current from 
the Central Government and of carrying on the 
th^s' banking in accordance with provisions of 

(S) The Bank shall be a body corporate bv the 
name of the Reserve Bank of India, having 
perpetual succession and a common seal, and shall 
by the said name sue and be sued.” 

[ 8 ] The rest of the chapter, which is headed 
by s. 3 , deals with the share capital and the 
management and the banking business. But 
S. 17 in that chapter must be observed It 
is as follows : “The Bank shall be autho. 
rised to carry on and transact the several 
kinds of business hereinafter specified name- 
ly and then are set out a number of sub. para- 
graphs. sub- para (i 5 ) being in these terms : 

[9] “the making and issue of bank notes subject 
to the provisions of this Act and the making and 

accordance with the law 

[10] Sub-paragraph (l 6 ) : 

[11] “generally, the doing of all such matters and 
things as may he incidental to or consequential 
upon the exercise of its powers or the discharge of 
Its duties under this Act and the law of Burma.’’ 

[12] Chapter III commences with s. 20 and 
13 beaded “Central Banking Functions” and 

right to issue 

bank notes in British India. Section 23 deals 

with the Issue Department of the Bank and 
provides; 

Bank notes shall be oondne- 
;^ii L Department which 

Banlhf^ ® distinot from the 

Department shall not be%SbIecTno 
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other than the liabilities of the Issue Department as 
hereinafter defined in section 34.” 

[14] Sub-section (2) is as follows: 

[15] “The Issue Department shall not issue bank 
notes to the Banking Department or to any other 
person except in exchange for other bank notes or 
for such coin, bullion or securities as are permitted 
by this Act to form part of the Reserve.’* 

[ 16 ] It is s. 26 which provides for the notes 
being legal tender : 

[17] “Subject to the provisions of sub-s. (2), every 
■banknote shall be legal tender at any place in British 
India in payment or on account for the amount 
expressed therein, and shall be guaranteed by the 
Central Government.” 

[18] Sub-section (2) provides: 

[19] “On recommendation of the Central Board 
the Central Government may, by notification in the 
Gazette of India, declare that, with effect from such 
date as may be specified in the notification, any 
series of bank notes of any denomination shall 
cease to be legal tender save at an office or agency 
of the Bank.” 

[20] And sub s. (3) deals with Burma. Section 
27 prevents the Bank from re-issuing bank 
notes which are torn, defaced or excessively 
soiled. Section 28 provides: 

[21] “Notwithstanding anything contained in any 
enactment or rule of law to the contrary, no person 
shall of right be entitled to recover from the Central 
Government or the Bank, the value of any lost stolon, 
mutilated or imperfect currency note of the Govern- 
ment of India,or bank note.” 

[ 22 ] Section 34 provides for the liabilities of 
the Issue Department; 

[23] “The liabililics of tho Issue Department shall 
be an amount equal to the total of tho amount of the 
currency notes of the Government of India and bank 
notes for the time being in circulation.” 

[24] Sub-section ( 2 ): 

[25] "For the purposes of this section, any currency 
note of tho Government of India or bank note 
which has not been presented for payment within 
forty years from the 1st day of April following the 
date of its issue shall be deemed not to bo in circula- 
tion, and the value thereof shall, notwithstanding 
anything contained in sub-section (2) of section 23, 
be paid by the Issue Department to the Central 
Government or tho banking Department, ns the case 
may be;butnny such note, if subsequently presented 
for payment, shall be paid by the Banking Depart- 
ment, any such payment in the case of a currency 
note of the Government of India shall bo debited to 
the Central Government.” 

[26] The next relevant section is s. 39 around 
which much debate has ranged in this case, 
it is in those terms: 

[27] “39. (1) The Bank shall issue rupee coin on 
demand in exchange for bank notes and currency 
notes of tho Government of India, and shall issue 
currency notes or bank notes on demand in 
exchange for coin which is legal tender under tho 
Indian Coinage Act, 1906. 

“(2) Tho Bank shall, in exchange for currency notes 
or bank notes of five rupees or upwards, supply 
currency notes or bank notes of lower value or 
other coins which are legal tender under tho Indian 
Coinage Act, 1906, in such quantities ns may, in 
the opinion of the Bank, bo required for circulation; 
and tho Central Government shall supply snob coins 
to tho Bank on demand. If tho Central Government 


at any time fails to supply such coins, the Bank 
shall be released from its obligations to supply this 
to the public.” 

[28] It will be convenient at this stage to 
notice some of the provisions of Ordinance III 
of 1946, which is made under the powers 
conferred by S. 72, Government of India Act. 
Section G. which is headed, “Exchange of 
high denomination bank notes held by other 
persons,” (the previous section dealing with 
those held by banks), is as follows : 

[29] “(l) Notwithstanding anything to tho con- 
trary contained in the Reserve Bank of India Act, 
1934, (II of 1934). any high denomination bauk 
note held by a person other than a bank or Govern- 
ment treasury shall after the 12th January 1946 
be exchanged only on tender of the note for ex- 
change by the owner thereof in the manner provi- 
ded in this section.” 

[30] Then follow nine further sub-sections 
dealing with the manner of exchange and 
referring to the schedule which the holder of 
the note is required to fill up- The only 
other section which I need refer is S. 9 
headed "Bar of legal proceedings”: 

[31] “No suit, prosecution or other legal procee- 
ding shall lie against any person for anything done 
or in good faith intended to be done under this ordi- 
nance.” 

[32] The argument that there is not by virtue 
of the Reserve Bank Act any statutory obliga- 
tion to pay, proceeds by attempting to show 
that there is a distinction between the word 
"exchange” and the word "pay”. Mr. Munshi 
relies on the use of the words "in payment” 
in s. 26 "to recover . . . the value** in a. 28* 
and "payment** and "shall be paid*' in a. 34 
and be also contrasts the language and the 
scheme of the English Bank Acts of 1833 and 
1844 and submits that the statutory obligation 
contained in s. 39 of the Reserve Bank Act to 
issue rupee coin on demand in exchange for 
bank notes and currency notes is only for 
maintaining equilibrium between different 
forms of currency Mr. Munshi also relies 
upon the marginal note to that section 
which is: "Obligation to supply different 
forms of currency.” But it has been laid 
down by the Privy Council in 31 I.A. 132^ 
(p. 142) 

[33] “It is well settled that marginal notes to the 
section of an Act of Parliament cannot be referred 
to for the purpose of construing the Act. The 
contrary opinion originated in a mistake and it 
has been oxploiied long ago. There seems to be 
no reason for giving marginal notes in an Indian 
statute any greater authority than tho marginal 
notes in an English Aot of Parliament.” 

[34] In the judgment the learned Judge in 
the Court below said this (p. 867 ante) : 

1. (’04) 26 All 393 : 7 0 0 248 ; 31 I A 132 : 3 

I C m (P C). Thakurain Balraj Kunwor v. Rae 

Jagatpal Singh. 
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[35] The word exchange’ means ‘surrender of 
one thing and the receipt of another thing against 
the first. The holder of the note has to surrender 
it. aj3d against that receive currency notes or coins 
of the equivalent amount mentioned in the note. 
Ihe nature of the transaction being such, it is 

described as an exchange and not an 
ooligation met by payment.” 

^ further on (p. 3G7 a7ite) : 

^ the contention of the 

petitioner that s. 39 is limited to notes which are 
le^al tender. It covers the case of bank notes which 
are brought to the bank and against which the holder 

.-i a note which 

s ie^al tender under s. 26 generally or limited within 

the meaning of s. 26 (2). as also the ease of a note of 

wh °h general has been stopped but 

whi.h the bank is bound to receive, accept and ex- 
change for currency notes or coins. The word ‘ex- 
ohange used m S. 39 in my opinion covers the 
(^^blgation of the Bank to give against notes 
which are legal tender other notes or coins, and 
also obligation to deliver currency notes and coins 
against bank notes which have ceased to be legal 
tender. I do not propose to go into the larger ques- 
tion which was partially discussed in respect of the 
implied obligation of the Bank outside the Act *0 

exists such 

r« “5’ opinion s. 39 imposes an 

unqualified obligation on the Bank to pay for the 

irrespective of the fact 
whether they ace legal tender or not. The question 

of implied obligation under the circumstances does 
not &i*is6* 

[38] No peculiar significance or special 
meaning attaches to the word “exchange” ; 

see (1895) 1 Q, B, 820^ at p. 825 and I 

respectfully agree with the learned Judge 

m the Court below that S. 39 does impose 

on the Bank an express obligation to honour 

its notes in coin whether they are legal 

tender or not and in the case of bank notes 

ot Bs, 5 and upwards to supply coin or notes 

of lower denomination to the note tendered. 

ihe only discretion which the bank is given 

IS as to the quantities of coin and notes res- 

pectively which it will give in exchange, 

but it must give one or the other or both 

In my opinion the word “exchange” is a 

word of wider import than the word “pay.” 

Actually on tender of the note with a de 

mand for payment the bank does effect an 

exchange, since it retains the tendered note 

against the coin or the notes of lower deno 

minations. I think the words in cl, 6 of the 

Ordinance be exchanged only on tender 

of the note for exchange” are relevant 

question, exchange for what? 

SLr. exchanged in 

satisfaction of the promise to pay.” If there 

be an express statutory obligation, there is 

no room for any implied obligation arising 

JZn powers and dutief 

of the Bank. But even it this case could be 

rounded on implied o bligation, there is in 

^U895) 1 Q. B. 820, Baynes is Oo. v. Lloyd & 
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my judgment a fatal objection to the pati 
tioner’s case, since in my opinion an im- 
plied obligation arising by virtue of a 
statute cannot be divorced from the statute 
Itself and treated as something standing 
dehors the Act. It is part and parcel of the 
statute itself. So that in this case cl. 6 of the 
Ordinance abrogates such an implied obli 
gation in the same way as it abrogates an 
express one. The words of the Ordinance are 
notwithstanding anything to the contrary 
contained in the Eeserve Bank of India Act” 
and an implied obligation to pay arising bv 
5urtue of the Act is in my opinion some! 
thing contained in the Act. To hold 
otherwise would be to give a too narrow 
construction to the words used. But in my 
judgment there is another fatal objection to 
the petitioner s case since it cannot be said 
that in the circumstances it is “clearlv 
incumbent” on the bank to make uncondi- 
tional payment of this note. So that a writ of 
mandamus cannot be granted under section 
45 ot the Specific Belief Act The 
circumstances of this case are wholly 
diflerent from the ease in 7 Bom. l e ibiS 
on which Mr. Munshi relies and whicL 
was a case in which the Commissioner 
of Police issued a notice which was held to 
be beyond his powers. Apart from any of 
the other reasons to which I have already 
referred, this appeal must in my opinion 

d! *^* 1 ® preliminary ground 

that it does not lie for the petitioner to seek 
a writ of mandamus under s. 45 of the 
Specific Relief Act, I do not in the circum 
stances propose to say anything about cl. 9 
of the Ordinance, since having regard to the 
construction placed on the Reserve Bank 
Act and the Ordinance, the ease is not one 
in which a writ ot mandamus can issue. In 

my opinion this appeal must be dismissed 
With costs. 

[391 Lokur J, _ I concur. The only ques- 
Bon in this appeal is whether the Eeserve 
Bank is absolved by Ordinance No. Iii of 1945 
from its obligation to fulfil its “promise to 
pay” contained in high denomination bank 
notes, unless they are presented along with 
the declaration required by s. 6 of the Ordi 
nance. The primary object of the Ordi" 
nance is to demonetise such bank-notes, that is 
to say.bank notes of the denominational value 
of Rs. 500, Rs. 1,000 and Es. lo.ooo and to collect 
detailed information regarding their acquisi- 
tion and possession. Section 3 ot the Ordinance 
provides : 

194^^ /■'"I January 

1946, all high denommatioa bank-notes shalj 


3. (’05) 7 Bom. L.R. 161, In re Tarabai, 
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notwithstandiog anything contained in S. 26 of 
the Reserve Bank of India Act, 1934 (Act II of 
1934), cease to be legal tender in payment or on 
account at any place in British India." 

[41] Section 4 says: 

[42] “Save as provided by or under this Ordi- 
nance, no person shall after the 12th day of 
January 1946 transfer to the possession of another 
person or receive into his possession from another 
person any high denomination banknote." 

[43] Section 5 deals with the exchange of 
high denomination bank notes held by banka 
and Government treasuries, and s. 6 deals 
with the exchange of high denomination bank 
notea held by other persons. It ia with the 
effect of this section G that we are concerned 
in this appeal. Section 6 provides: 

[44] ‘‘(1) Notwithstanding anything to the contrary 
contained in Reservo Bank of India Act, 1934 
(II of 1934), any high denomination bank note held 
by a person other than a bank or Government 
treasury shall after the 12th day of January 1946 be 
exchanged only on tender of the note for exchange 
by the owner thereof in the manner provided in 
this section. 

[45] Then sub-as. (2), (G), (7) and (8) provide 
for the manner in which high denomination 
bank notes can be exchanged in the Reserve 
Bank. These sub-sections require a declaration 
in a certain form regarding the mode of 
acquisition etc., before such high denomination 
bank notes can be accepted and exchanged 
by the Reserve Bank. What the Reserve 
Bank is empowered to do by these sub-sectiona 
is to refuse to accept and exchange high 
denomination bank notea, unless they are 
accompanied by such declaration. Mr. Munshi 
for the appellant contends that these sections 
deal only with the exchange of notes for 
rupee coin or notes of other denominations 
under s. 39 of the Reserve Bank of India 
Act, 1934, and do not affect the bank’s 
obligation to carry out "the promise to pay" 
made in such bank notes when they were 
issued. The issue of bank notes and the rights 
and liabilities arising from it are governed 
by the provisions of the Reserve Bank of 
India Act, 1934. S. 22, sub s, (l) of that Act 
confers upon the Reserve Bank the sole right 
to issue bank notes in British India and 
under S. 23, sub-a. (l). the issue of bank notes 
is to be conducted by the bank in an Issue 
Department which is separated and kept 
wholly distinct from the Banking Depart- 
ment. Under s. 33, sub-s. (i). the Issue 
Department must maintain its assets cosist- 
ing of gold coin, gold bullion, sterling 
securities, rupee coin and rupee securities, to 
such aggregate amount as is not less than 
the total of the liabilities of the Issue Depart- 
ment. By s. 26, sub-s. (1), every bank note 
is declared to be legal tender at any place 

in British India in pay ment or on account 


for the amount expressed therein, and is 
guaranteed by the Central Government and 
3. 26, sub-s. (2), empowers the Central 
Government to declare that any series of 
bank notes of any denomination shall cease 
to be legal tender. The rights of the owner 
or holder of a bank note as against the bank 
are laid down expressly in s. 39, which runs 
as follows: 

[46] "39. (1) The bank shall issue rupee coin on 
demand in exchange for bank notes and currency 
notes of the Government of India, and shall issue 
currency notes or bank notes on demand in ex- 
change for coin which is legal tender under the 
Indian Coinage Act, 1906. 

(2) The bank shall, in exchange for currency notes 
or bank notes of five rupees or upwards, supply cur- 
rency notes or bank notes of lower value or other coins 
which are legal tender under the Indian Coinage Act, 
1906, in such quantities as may, in the opinion of the 
bank, be required for circulation; and the Central 
Government shall supply such coins to the Bank on 
demand. If the Central Government at any time 
fails to supply such coins, the Bank shall be releas- 
ed from its obligation to supply them to the public." 


[47] Mr. Muushi contends that this section 
deals only with the exchange of bank notes 
for coins or notes of other denomination but 
not with the "liability to pay" undertaken at 
the time of the issue of the notes. There is no 
provision in the Act regarding the discharge 
of that liability and, therefore, Mr. Munshi 
says that there is an implied obligation to 
discharge it. The payment promised in a 
bank note must be made by means of soma 
legal tender, which may be coin or bank notes 
ot other denominations. Mr. Munshi contends 
that the liability may be discharged also by 
some other means such as crediting the 
amount to some account in the bank. Bub 
that is not the undertaking given in the bank 
note. What is promised is payment of so many 
rupees and that means some legal tender. 
Hence this giving of coin or bank notes for a 
bank note of equivalent value is described in 
3. 39 as the "exchange" of the former for the 
latter. This is the only mode of satisfaction 
of the bank’s liability under the bank note 
which is recognised by the Act. It is obvious 
that unless a bank note is not only tendered, 
but surrendered and handed over to the bank, 
the bank is under no obligation to give its 
equivalent. Hence the woi'd "exchange" is 
rightly and purposely used in s. S9. Mr. 
Munshi referred to the definition of the word 
"exchange" in s. 118 of the Transfer of Pro- 
perty Act, which is as follows : 

[48] "When ‘two persons mutually transfer the 
ownership of one thing for the ownership of another, 
neither thing nor both things being money only, 
the transaction is called an ‘exchange'." 


[49] From this be argues 
money may be exchanged 


that one form of 
for another form of 


19^6 
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money, but after a bank note has ceased to 
be legal tender payment of money for it 
would be either a sale or a satisfaction of 
the obligation to pay, but not an exchange. 
It IS pointed out by Mr. Coltman,the learned 
counsel for the Reserve Bank, that although 
by its demonetisation a high denomination 
bank note may have ceased to be legal ten . 
der in payment or on account, sub-s. (2) of 
s. 26 empowers the Central Government to 
declare that any series of bank notes of any 
denomination shall be ceased to be lethal 

bank. From this last expression he argues 
that even though such bank notes may have 
been declared by the Ordinance to have 
ceased to be legal tender among the public, 
yet the bank must accept such notes when 
mndered or surrendered. But s. 3 of the 
Ordinance expressly declares that such 
bank notes shall cease to be legal tender in 

at any place in 
British Mia notwithstanding s. 26 of the 

Reserve Bank of India Act. 1934. Assuming 

that such bank notes have altogether ceased 

i ^ °f “if® declaration 

yet the bank is under an obligation to accept 

them and pay their equivalent either in coin 

or notes of smaller denominations. Whalever 

name may be given to this transaction, the 

word exchange is used for it in s. 39 of the 

Act. in its ordinary meaning of "giving and 

taking of one thing for another," and the 

Ordinance debars the owner or holder of 

high denomination bank notes from claiming 

such an exchange from the bank without 

giving the required declaration. 

[ 50 ] It must be remembered that the obliga 
tion does not arise out of a contract, but ouLf 
statutory provisions. As soon as a bank note 
IS issued It becomes a legal tender and must be 
accepted by the public as such. There is no 
offer and acceptance, which are the foundation 
of a contract. The only obligation on the bank 

fhf R amount of the note from 

the ba^ But S. 28 of the Act expressly nr^ 

vides that no person shall of right be entitled 

to reaver fmm the Central GoveSmeS of 

the bank the value of ativ 1/.+ a , 

mutilated or imperfect currency note of the 
Government of India or bank note Sec 
tmn 39 IS intended both to impose an 
bhgation on the Reserve Bank and also to 
guard it against a demand for an excessive 


quantity of rupee coin or bank notes of any 

particular denomination. Thus it completely 

proyides for the claim which the owS on 
bant' and^ th?^' 

bank, and the manner in which the bank 
can Jschm'ge its liability under the note 
Mr. Munshi has also drawn our <. 

the use of the expressio " preseSd ft 
payment " and " shall be paid ” i t 

s 34 . aub-s (2) of the Act, and contends tht 

the Act itself has thus made a distinction 
between payment " and “exchange " If te" 
providing that a bank note not presented for 
payment for forty years should be te Jed 

for Ihlu Blnfc'" 

Department, and any such payment in 
of a currency note of the Government of Tnr® 
be debited to the Central Government 

[52] Even in this sub-section payment ne 
cessarily means payment in rupee “oTn n'. 

(denomination, which is 
described by the word "exchange” in s ,0 
there being no other mode of navmonf ‘ 

nised by the Act. When the mode of vatis 7 y°^‘ 
the obligation under the bank notes is^fh”^ 
expressly provided for, there is n^ 1^'^^ 
assume any other implied obligation ti 
statutory method of discharging the^bligar^'® 
bas now been modified bv 
N. Ill .P.0 .. 

a high denomination bank note can claim D, 
discharge from the bank without mni • 1 ‘ 

required declaration. ' the 

[53] Even if it be assumed that there is such 
an implied obligation to pay anart fmm 

“ fjrs ‘S 

r.»ly l. . J, “ wpy 

It IS not necessary to express any opinion as 
to whether such a suit can be suSftiim 
maintained. Mr. Munshi argues thaf f 

f s” s r '■Evi s:sr:,%T 

tore, a statutory liability Bnf a 
provided for the mode of Ischa ' 
bility, any other implied liability^?" 

Act no writ of mandamus cL be 

‘w Aoi is’ « . «»te 

- 1 ‘S 

tot. a ■ 
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by law, then any other mode of doing it can. 
not be regarded as “clearly incumbent’*. The 
facta in 7 Bom. L. R. 161^ on which reliance 
was placed were dififerent. In that case the 
Commissioner of Police at Bombay, acting 
under s. 28 of the Bombay City Police Act, 
1902, issued a notice upon the applicants 
requiring them to vacate the premises occupied 
by them, and intimating that failure to 
comply with the notice would render them 
liable to punishment under s. 129 of the Act. 
The applicants applied to the High Court 
under s. 45 of the Specific Relief Act, for a 
rule against the Commissioner of Police to 
show cause why the notice should not be 
cancelled and why he should not be restrained 
from carrying the same into effect. It was 
there held that if tbe Police Commissioner 
had to give notice in the manner laid down 
in the Act and if he failed to do so, it was open 
to the Court to direct him to cancel that 
notice by a writ of mandamus under s. 45 of 
the Specific Relief Act. It must be remembered 
that the authority of the Commissioner 
to issue the notice under s. 129 of the Bombay 
City Police Act was not challenged in that 
case and that authority is given by the 
statute itself aud has not to be implied. That 
case has no application where an implied 
contractual liability as distinct from statutory 
liability is sought to bo enforced. Hence this 
is not a fit case for the issue of a writ of 
mandamus and I agree that the appeal should 
be dismissed with costs. 

N.s./o.n. Appeal dismissed. 


[Case No. 105.] 

K. I. R. (33) 1946 Bombay S16 

Bhagwati J. 

Salyavart Sidhanialanhar and others — 

Plaintiffs. 

v. 

Arya Samaj, Bombay — Defendants. 

Suit No. 489 ot 1915, Decided on 8th November 
1945. 

(a) Societies Registration Act. (1860), Ss, 6, 7, 

and 8 Society registered under Act — Society 

is legal entity capable of suing and being sued 
in its own name. 

Once a Society is registered with the Registrar of 
Joint Stock companies by the tiling of the memo- 
randum and certified copy of the rules and rcgula. 
tions thereof with the Registrar and the Registrar 
has certified under bis band that tbe society is 
registered under the Act, the society enjoys the sta- 
tus of a legal entity apart from its members consti- 
tuting the same and is capable of suing or being 
sued. In spite of tbe provisions contained in Ss. 
f), 7 and 8, it is competent to the society, to sue or 
be sued in the name of the society, to be sued in its 
registered name. These provisions are not inconsis- 
tent with the user of the registered name of the 


A. 1. B. 

Society in connection with legal proceedings. The use 
of the name is not compulsory but it is at least per- 
missive : Observations of Lord Lindley in 11901) 
A.C. 426, foil. [P 521 G 2 ; P 522 0 2] 

Where, therefore, a suit is brought by some 
members of tbe society ou behalf of themselves and 
all the members of tbe society against tbe president 
of the society as representing the society tbe suit 
cannot be objected to on the ground that the society 
is the plaintiff as well as the defendant. * 

[P 523 C 2] 

(b) Societies Registration Act (1860) S. 6 — So- 
ciety registered under Soceties Registration Act 

— Principles governing relations of members of 
incorporated companies are applicable in case of 
such society — Such principles and exceptions 
stated — Acts of majority falling within exceptions 

— Members in minority oan sue society without 
previous sanction or consent. 

In all corporations and companies incorporated 
under the Indian Companies Act, the normal posi- 
tion is that the internal affairs of the corporations 
or companies are managed by a vote of the 
majority ; aud members join the corporations 
or the companies with full knowledge that the 
majority of the members are entitled to exer- 
cise the powers and control the operations gene- 
rally. The Court will not interfere with the inter- 
nal management of the companies acting within 
their powers and in fact has no jurisdiction to do 
so, and further in order to redress a wrong done 
to a company or to recover money or damngs alleged 
to be due to a company the action should prima 
facie be brought by the company itself. [P 525 C 1 ; 

P 526 C 2] 

This supremacy of the majority is, however, sub- 
ject to tbe following exceptions, viz. (1) Where tbe 
act complained of is ultra vires tbe company; (2) 
Where the act complained is a fraud on the mino- 
rity; and (3) where there is absolute necessity to 
waive the rule in order that there may bo no denial 
of justice. [P 628 C 1] 

These principles which govern the relations of 
the members of joint stock companies incorporated 
under the Indian Companies Act are also applicable 
in the case of a society registered under the societies 
Registration Act and would govern tbo relations bet- 
ween the members of the society inter $e. 

[P 524 C 2] 

Whore, therefore, the acts complained of fall 
within the exceptions, the members of a registered 
society who arc in tho minority would be entitled to 
institute a suit on behalf of themselves and all other 
members of tho society making tbe society and the 
president and members of the managing committee 
of tho society party defendants to tho suit and it 
would not bo necessary to obtain the previous sanc- 
tion and consent of tho society for tbe institulioo 
thereof, simply because tbe control of the affairs of 
the society is in the hands of the majority whofie acts 

are complained of and it would bo futile to attempt 
to obtain the sanction and consent of the society 
for tho institution of tbe suit, it being an absolute 
certainty that no such sanction or consent would ever 
bo available to tho plaintiffs : (1843) 2 Hare 461 
and (1847) 1 Pb. 790 Foil.', Case law discussed. 

[P 524 0 2] 

. (c) Civil P. C. (1908) O. 1— Parties— Same in- 
dividual cannot be both plaintiff and defendant 
— Exception to rule stated. 

It is a well recognised elementary rule of procedure 
that the same individual even in different capacities 
cannot be both a plaintiff and a defendant. This rule 
is, however, subject to oioepUoQS in equity in oases 
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where it would be possible to ascertain the rights 
and liabilities of the parties in the event of all the 
parties being presen't before the Court either in the 
group of plaintiffs or defendants. Tbe Courts in 
India are not merely Conns of Jaw but are also 
courts of Equity and, therefore, in proper cases they 
have power to deal out justice between the parties 
even disregarding the elementary rules : 25 Bom, 
606, (’23j 10 A. I. R. 1923 Bom 17?, (’2?) HAIR 
1927 Bom. 474 and (’36) 23 A I R 1936 B-m. 246, 

[P 531 C 1, 2] 

C. P. C.— 

(’44. Chitaley, O. 1, (Gen,), N. 2, pts. 6 and 6; 
0. 34, R 1, N 20, pt. 2. 

(d) Civil P C (1908). O. 1 — Parties to suit — 
Society registered under Societies Registration 

Act— Suit by members thereof in minority 

Sorne members of managing Committee of 
society n.ade defendants in their representative 
capacity as such members — Deiendani’s capacity 
held was not defective, (obiter/ 

Where in a suit brought by tbe members in 
minority of a society, on behalf of themselves and 
all the members of tbe society registered under the 
Societies Registration Act, some members we.e made 
defendants in their representative capacity as 
members of tbe Managing Committee of the society: 

Beld that tbe defendants were made defendant^ 
in a capacity different from that of the members of 
the society who were wiibin tbe description of 
plaintiffs, and tbeie was no defect in tbe frame 
of tbe suit by reason of their having been included 
in tbe category of tbe plsmiiffa as the members of 
the society claiming relief against tbe defendants 
in their capacity as tbe members of the managing 
committee thereof. [P .532 C 1] 

C. P. C._ 

(’44> Chitaley, 0. 1, (Gen.), N. 2 

(e) Civil P. C (1908), O. 7, R 11 (al_ Written 

statement not traversing plaint allegations 

Defendant cannot contend that plaint discloses 
no cause ot action against him and that he is 
not necessary party. 

Where the written statement does not amount to 
traverse of tbe allegations contained in the 
plaint, the d^-fendant cannot contend that the 
plaint discloses no cause of ac'ion against him; 
and if it cannot be contended that the plaint does 
not disclose any cause of action against him, it 
can certainly not be contended that he is not a 
necessary party to the suit. [P 532 C 2] 

C. P. C._ 

(’44) Chitaley, 0. 1, R, 9, N. 3 and 6, 0. 7, R. 11, 

N. 3. 

Al. V, Desai^ and V. K. Chhatrapati 

for Plaintiffs, 

R. S. Billimoria and Jamahedji Kanga for 
No. 1 and M. P. Amin, and K. M. Vakil for 
Nos. 2, S <& 4 — for defendants. 

Judgment— The plaiDtiffs have filed this 
suit, being n.embers of the Arya Samaj, 
Bombay, on behalf of themselves and all other 
members of the said society, which is a 
Society registered under the Societies Regis- 
fcration Act XXI (21) of i860, against the first 
defendant who is the President of the said 
society, as representing the society of the Arya 
Samaj, Bombay, and against defendants Nos. 

2, 3 and 4 who are the members of the 
managing committee of the society on behalf 


of themselves and all the other members 
of the managing committee of the society, for 
a declaration that the resolutions dated 
October 8, 1944, passed at an extraordinary 
general meeting of the society are ult 7 'a vires 
and in fraud of the minority, for a declara. 
tion that the resolution dated 21st January 
1945, passed at the general meeting of 
the said society is also null and void and 
for further and other reliefs. Tbe resolutions 
dated the 8th October 1944, enacted certain 
changes in the constitution of the said society 
and the plaintiffs allege that tbe said I’eso- 
lutions are void inter alia as being ultra 
vires the said society and constituting a 
fraud on the rights of the minority who 
voted against the said resolutions, and that 
the minority of the members of the said 
society was overborne by the vote of the 
majority who were acting in their own 
interests illegally, fraudulently and contrary 
to the interests and objects of the said 
society and the rights of the minority of the 
members of the society present at the meeting 
and voting against the resolutions. 

[ 2 ] The resolution of 2isi January 1945, 
sanctioned the agreement for sale of the 
Shenwewadi property belonging to the said 
society and the agreement for purchase of 
another property situate jft Bangadwadi. 
The plaintiffs alleged inter alia that the 
resolution was passed by the majority in 
fraud of the rights of the minority and 
against the interests of the society. The 
plaintiffs further alleged that the managing 
committee of the said society were about to 
complete the sale of the property at Shen- 
wewadi and purchase of the property at 
Baugadwadi and sought to restrain the defen- 
dants from completing the sale of Shenwewadi 
property and purchase of Bangadwadi property 
and from acting on the resolutions, dated 
8th October 1944, and 21st January 1945, and 
carrying the same into efifect, particularly 
from carrying out the sale of the Shenwe- 
wadi property and purchase of the Bangad- 
wadi property. At the hearing of the suit 
before me Mr. R. S. Billimoria for the first 
defendant raised inter alia the following 
issues: 

[3] (1) Whether the plaintiffs are entitled to 
maintain the suit without having obtained the 
sanction and consent of the society for the institu- 
tion thereof. 

[4] (2) Whether tbe society in this suit is both 
the plaintiff and tbe defendant and whether The suit 
as framed is maintainable. 

[5] (4.U:) Whether tbe allegations contained in 
paraKraphs 4 i6), 4 (c) and 16 of the plaint amount 
to any averments of fraud. 

[6] (6) Whether apart from the plea of the 
resolutions being vires, the plaint deals with 
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matters which relate to the internal management oi 
the society. 

[V] (7) If so, whether the Court will entertain 
the suit in respect of such matters. 

[S] Mr. M. P. Amin on behalf of defend, 
ants Nos. 2 , 3 and 4 joined in the issues raised by 
Mr. R. S. Billimoria and raised further issues 
on behalf of defendants nos. 2, 3 and 4 
which were : 

[9] (1) Whether the plaint discloses any cause of 
aclion against these defendants ; and 

[10] (2) Whether these defendants are necessary 
parties to the suit. 

[11] Mr. R. S. Billimoria invited me first 
to decide issue No. 4 (a J, viz. Whether the 
allegations contained in paragraphs 4 (bj, 

4 (c) and IG of the plaint amount to any 
averments of fraud. He contended that it 
was an acknowledged rule of pleadings that 
the plaintiffs must set forth the particulars 
of the fraud which they allege and that it 
was not enough to use such general words as 

fraud” or “fraudulently ” as has been done 
by the plaintifis in the plaint. He relied 
upon the observations of Lord Selborne in 
(ISSO) 5 A. c. CS5^ W'here it has been observed 
(p. C97) : 

fl2J "With regard to fraud, if there be any prin- 
ciple which is perfectly well settled, it is that 
general allegations, however strong may be the 
words in which they are stated, are insufficient 
even to amount to an averment of fraud of which 
any Court ought to take notice." 

[13] These observations of Lord Selborne 
have boon quoted with approval by their 
Lordships of the Privy Council in 16 I A 119 ^ 
at p. 121 and in 42 I A 135^ at p. 151. He 
also referred me to the later decision of the 
Privy Council reported in G4 I A 143,^ 
where it was held that litigants w’ho prefer 
ciiargos of fraud or other improper conduct 
against persons should be compelled to place 
on record precise and specific details of 
those charges even if no objection is taken 
on behalf of the parties who are interested 
in disproving the accusations. There Lord- 
ships wont so far as to observe that in the 
case before them the petitioner ought not to 
have been allowed to proceed with bis peti- 
tion and to prove fraud unless and until 
ho had upon such terms as the Court 
thought fit to impose amended bis petition 
by including therein full particulars of the 
allegations which ho intended to prove, and 

1. (1S80) 5 A.C. G85: 50 L.J.Q.B. 49: 43 L.T. 258: 
29 W.Il. 81, W’allingford v. Mutual Society. 

2. (’88) If) Cal. 53.3 : 15 I. A. 119; 5 Sar IGSl (P. C.), 
GungofNarain Gupta v. Tiluckram Cliowdbry. 

3. (’15) 2 A. I. R. 1915 P. C. 7 : 39 Bom. 441 : 42 
1 A 135: 29 I, C. 639 (P. C.), Gangadbar Tilak v, 
Slninivas Pandit. 

(’37) 24 A. I.R. 1937 P. C. 146: UnB. (1937) 
All. 566 ; 31 S.L.Il. 306: 04 I A 113 : 168 I.C. 620 
(P.C.), Blmrat-Dbarma Syndicate v. Harisb Chandra. 


that such cases would be much simplified if 
this practice was strictly observed and insist- 
ed upon by the Court even if as in the case 
before them no objection was taken on behalf 
of the parties who were interested in disprov- 
ing the accusations. Relying upon these 
authorities, Mr. R. S. Billimoria urged that 
the allegations contained in the plaint with 
regard to the fraud alleged to have been 
perpetrated by the majority of the members 
of the society upon the minority were not 
enough and could not be entertained by the 
Court as they stood. 

[14] Mr. M. V. Desai for the plaintiffsdid not 
controvert these propositions of law which 
wore advanced by Mr. R. S. Billimoria but 
submitted to the Court that no fraud as such 
was relied upon by the plaintiffs, the only 
contention of the plaintiffs being that their 
rights had been wrongfully or unlawfully 
affected and that the resolutions had been 
improperly procured. During the course of the 
argument I understood Mr M. V. Desai to 
mean that his clients did not rely upon fraud 
as such but merely relied upon the wrongful 
and/or illegal manner in which the resolutions 
had been passed by the majority of the members 
of the society and on that basis I then ruled 
that issue No. 4(a) did not survive. 

[16] After the case had been opened by 
Mr. M. V. Desai for some time Mr. R. S. 
Billimoria applied to the Court that issues 
Nos. 1, 2, G and 7 raised by him should be 
tried first. Mr. M. P. Amin joined in this ap- 
plication and further applied that his issues 
Nos. 1 and 2 also should be tried similarly. 
Mr. M. V, Desai stated that he had no objec- 
tion to that course being adopted by the Court 
and I ordered accordingly that issues Nos. 1, 
2, G and 7 raised by Mr. R. S. Billimoria and 
issues Nos. 1 and 2 raised by Mr. M. P. Amin 
should bo tried in the first instance. 

[16] The issues Nos. l and 2 raised by Mr. 
R. S. Billimoria challenged the maintainability 
of the suit as framed. As I have already 
observed the Arya Samnj, Bombay, is a 
society registered under the Societies Registra- 
tion Act, XXI (21) of 1860, under the name of 
the Arya Samaj, Bombay, the memorandum 
and articles of association of the society were 
tiled with the Registrar of the Joint Stock 
Companies and the society has been in exist- 
ence since then and has been functioning as 
such since the date of its registration. The 
plaintiffs are admittedly in a minority, the 
majority of the members of the society being 
of a persuasion contrary to that of the 
plaintiffs. The plaintiffs, however, filed this 
suit in a representative capmeity on behalf of 
themselves and all other members of the 
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society, which would mean that all the 
members of the society and therefore the 
society itself is in the position of the plain, 
tiffs. The first defendant is the President 
of the society and has been sued as represent- 
ing the society, which means that the society 
is the defendant in this suit. Mr. R. S. Billli. 
moria contended that the plaintifi's being an 
admitted minority of the members of the 
society could not by any stretch of imagina- 
tion purport to represent all the members of 
the society and could not even by availing 
themselves of the procedure laid down in 0 . 
1 , R, 8 , of the Civil Procedure Code, claim to 
file this suit as representing all the members 
of the society, the majority of the members of 
the society being admittedly against their per- 
suasion. The society had not sanctioned the 
filing of this suit. No meeting of the society 
had been called for considering the advisabi- 
lity or otherwise of the institution of the suit, 
Mr. R. S. Billimoria stated and it was not 
disputed that if a meeting of the society were 
called for the purpose of considering whether 
the suit which had been instituted by the 
plaintifts should be continued or not, the 
lesult of such a meeting would be a foregone 
conclusion and the overwhelming majority 
of the members of the society would pass a 
resolution disapproving of the further prosecu- 
tion of the suit. 

[ 17 ] The objection of Mr. R. S. Billimoria 
went still further in that he contended that 
the consent and the sanction of the society 
not having been obtained by the plaintiffs 
prior to the institution of this suit which they 
have filed in a representative capacity on 
behalf of themselves and all other members 
of the said society, it was not competent to 
the plaintiffs to file the suit as they had done. 

A further objection was raised by Mr. R. S. 
Billimoria that on the frame of the suit as it 
stood the society were the plaintiffs as well 
as the defendants and therefore the suit as 
framed was not maintainable because it offen- 
ded against the elementary rule of proce- 
dure that the same individual even in different 
capa^cities could not both be the plaintiff and 
the defendant. 

ivr with these issues raised by 

Mr, R, S, Billimoria it is necessary to 
ascertain what is the legal position of a 
^ciety which is registered under the Societies 
Registration Act xxi (21) of iseo. The 
society is an association of individuals which 
is neither a corporation nor a partnership 
nor an individual which apart from statute 
are the only entities known to law as capable 
of suing or being sued. The society is an 
association of individuals which comes into 


existence with certain aims and objects. If 
it is not registered as a society under the 
Societies Registration Act, it would have the 
character of a club or other association which 
cannot sue or be sued except in the name of 
all members of the association or in the 
name of the secretary or other members of 
the governing body on their own behalf and 
on behalf of other members of the association 
under the provisions of 0 . 1. R. 8 , of the Civil 
Procedure Code. It would not be competent 
to a secretary or other members of the 
governing body of the club or association to 
sue or be sued alone in respect of matters in 
which the association is interested even though 
authority in that behalf has been conferred 
on them by all members of the association. 

[ 19 ] A partnership firm is also an associa- 
tion of individuals who have come together 
for carrying on business in partnership. Even 
in the case of a partnership it would not be 
competent to file a suit on behalf of or against 
a partnership as such but for the enactment of 
O. 30 of the C.P.C., which enables a suit to be 
filed by or against a partnership in the 
firm name. That is a statutory enactment 
which enables the firm name being used 
for the purpose of filing a suit by or 
against a partnership. The society of the 
character we have before us is, however, 
quite distinct from a partnership. It has 
nothing in common with a partnership. A 
corporation or a limited company which is 
incorporated under the Indian Companies 
Act has a corporate existence apart from 
the members constituting the same. A cor- 
poration has been defined as a collection 
of individuals united into one body under a 
special denomination having perpetual sue- 
cession under an artificial form and vested 
by the policy of law with the capacity of 
acting in several respects as an individual, 
particularly of taking and granting proper- 
ties, of contracting obligations and of suing 
and being sued, of enjoying privileges and 
immunities in common and of exercising a 
variety of political rights, more or less exten- 
sive, according to the design of its institution 
or the powers conferred upon it either at the 
time of its creation or at any subsequent 
period of its existence. (Kyd on Corporations, 
(1793), Vol. I, p. 13 ). (see Halsbury’a Laws of 
England, Hailsham Edition, Vol. VIII, p. 1, 
para. 1 ; Adler’s Law Relating to Corpora- 
tions, p. 2; Grant’s Law of Corporation, p. 4). 

[20] The ideas inherent in the definition of 
a corporation are (1) that its identity is 
continuous, (2) that it is intangible, i.e. it is 
only in abstracto and rests only in intend- 
ment and consideration of law (Lord Coke) 
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and ( 3 ) it is a thing distinct from its mem. 
bers. Grant in his Law of Corporation 
predicates a continuous identity, a name and 
a common seal as indispensable requisites to 
the creation of a corporation proper and 
states that besides the aggregate bodies 
whose legal character and attributes have 
been above discussed, there are various other 
aggi’egate bodies, partaking in some respects, 
and for some purposes, of the corporate 
character, but which nevertheless are not 
complete corporations for want of some of 
the essentials of corporations, and which 
therefore have been called quasi corporations. 
He gives as an illustration of the latter 
category "Churchwardens" who though empo. 
wered to hold goods, etc., in succession, for 
the church, etc., have not power to hold 
lands in succession, have not a common seal, 
and want other characteristics of complete 
incorporation. 

C21] As regards the companies which are 
incorporated under the Indian Companies 
Act, s. 23 of the Indian Companies Act enacts 
that from the date of incorporation men- 
tioned in the certificate of incorpora- 
tion the subscribers of the memorandum, 
together with such other persons as may 
from time to time become members of the 
company, shall be a body corporate by the 
name contained in the memorandum, capable 
forthwith of exercising all the functions of 
an incorporated company, and having 
perpetual succession and a common 
seal, but with such liability on the 
part of the members to contribute to the 
assets of the company in the event of its 
being wound up as is mentioned in the 
Act. The corporations and the companies 
incorporated under the Indian Companies 
Act have thus conferred on them a legal en- 
tity which is capable of suing or being sued. 

[22] If, ns stated above, associations 
of individuals are not capable of su- 
ing or being sued except by statutory 
provisions in that behalf as in the case of 
partnership firms, corporations or companies 
incorporated under the Indian Companies 
Act, could it bo said that a society registered 
under the Societies Registration Act XXI 
(21) of 18G0 becomes a legal entity such ns 
can sue or be sued in the name in which it 
is registered? The Societies Registration Act 
XXI (21) of I860 is an Act for the registra- 
tion of literary, scientific and charitable socie- 
ties, and the object of the Act as stated in the 
preamble is to make provision for improving 
the legal condition of societies established for 
the promotion of literature, science, or the 
fine arts, or for the diffusion of useful 


knowledge, or for charitable purposes. Under 
the provisions of the Act seven or more 
persons associated for any literary, scientific, 
or charitable purpose or for any such 
purpose as is described in s. 20 of the Act 
may form themselves into a society under 
the Act by subscribing their names to a 
memorandum of association and filing the 
same with the Registrar of Joint Stock Com- 
panies. The memorandum of association is 
to contain the name of the society, the objects 
of the society and the names, addresses, and 
occupations of the governors, council, direc- 
tors, committee or other governing body to 
whom, by the rules of the society, the 
management of its affairs is entrusted. A 
certified copy of the rules and regulations of 
the society has to be filed with the memoran- 
dum of association. 

[23] The Registrar issues a certificate under 
his hand that the society is registered under 
the Act, upon such memorandum and certified 
copy being filed with him. The property belon- 
ging to the society may be vested in trustees, 
and if, not so vested is deemed to be vested, 
for the time being, in the governing body of 
such society and in all proceedings, civil and 
criminal, can be described as the property of 
the governing body of such society by their 
proper title. Provision is made for suits by 
and against societies in that the society may 
sue or be sued in the name of the president, 
chairman, or principal secretary, or trustees, as 
shall be determined by the rules and regu- 
lations of the society, and, in default of 
such determination, in the name of such 
person as shall be appointed by the gover- 
ning body for the occasion. If, however, 
on application to the governing body no 
officer or person is nominated to be the 
defendant, it is competent for any person 
having a claim or demand against the society 
to sue the president or chairman or principal 
secretary or the trustees thereof. No suit or 
proceeding, however, is to abate or discontinue 
by reason of the person by or against whom 
such suit or proceedings shall have been 
brought or continued, dying or ceasing to 
fill the character in the name whereof ho 
shall have sued or been sued, but the same 
suit or proceedings shall be continued in the 
name of or against the successor of such 
person. 

[24] A judgment recovered against the person 
or officer named on behalf of the society is not 
to be put in force against the property move- 
able or immoveable or against the body of 
such i:)erson or officer, but against the property 
of the society. The society is given the power 
to recover any penalty accruing under the- 
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bye-laws by filing a necessary suit against 
the person liable to pay the same. The 
members are liable to be sued as strangers 
and tbe property of the society is liable to 
process fur payment of the costs of unsuccess 
ful litigation against such membei. Members 
guilty of offences are punishable as strangers. 
Provision is made for the adjustment of their 
affairs, but no member of tLe society is 
entitled to receive any profit upon the dissolu- 
tion of a society; whatever surplus that 
remains after satisfaction of all its debts and 
liabilities is to go to some other society as 
may be determined by the votes of three-fi tbs 
of the members present pt rsonally or by 
proxy at the time of the dissolution, or, in 
default thereof, by the Court having jurisdic. 
tion in that behalf. 

[25] Do these provisions of the Societies 
Registration Act XSI (21) of i860 constitute 
the society as registered with the Registrar 
of Joint Stocii Companies a legal entity 
capable of suitg or being sued? Has the 
society as registered with tbe Registrar of 
Joint Sfock Ciimpanies a legal existence apart 
from the members constituting the same? It 
is significant to observe that the rnembers 
of the society are a fluctuating body. A 
member of tbe s >ciety is a person who having 
been admitted therein according to the rules 
and- regulations thereof has paid the subscrip, 
tion or signed the roll of the members thereof 
and has not resigned according to the rules 
and regulations. The governing body of the 
society is tbe governors, council, directors, 
committees, trustees or other body to whom 
by the rules and regulations of the society 
the management of its affairs is entrusted. 
The members as well as the governing body 
are not always the same and that is the 
reason why it has been necessary to provide 
that no suit or proceeding in any civil Court 
shall abate or discontinue by reason of the 
person by or against whom such suit or 
proceedings may have been brought or 
continued dying or ceasing to fill the 
character in the name whereof he shall have 
sued or been sued, but the same suit or 
proceedings shall be continued in the name 
of or against the successor of such person.- 

[26] Even though the members of the society 
or the pverning body fluctuate from time to 
time, the identity of the society is sought to 
be made continuous by reason of these pro. 
visions. The identity of the original members 
and their successors is one. The liability or 
obligation once binding on the society binds 
the successors even though they may not be ex- 
pressly named, and in this the society savours 
of the character ol a corporation. The resigna- 


tion or the death of a member does not make 
any difference to the legal position of the 
society. The increase or decrease of the mem- 
bers of the society similarly does not make any 
diflerence to the position. A partnership under 
similar circumstances would come to an end, 
but not the society. The society continues to 
exist and to function as such until the dissolu- 
tion thereof under the provisions of the Socie- 
ties Registration Act. The properties of the 
society continue vested in the trustees or in the 
governing body irrespective of the fact that 
the members of the society for the time being 
are not the same as they were before nor 
will be the same thereafter. Could it under 
these circumstances be said that the society 
by reason of its registration with the Regis- 
trar of Joint Stock Companies becomes a 
legal entity apart from the members constitut- 
ing the same? I am of opinion that by reason' 
of the provisions of the Societies Registration' 
Act, once the society is registered with tho! 
Rt-gistrar of Joint Stock Companies by thG| 
filing of the memorandum and certified copy; 
of the rules and regulations thereof with the 
Registrar and the Registrar has certified' 
under his hand that the society is registered' 
under the Act, the society enjoys the status 
of a legal entity apart from the members 
constituting the same and is capable of suing 
or being sued. 

[27] It may, however, be urged that there arc 
provisions in the Societies Registration Act 
which would go to show that suits by or against 
the society have got to be filed in a particular 
manner, viz. every society registered under 
the Act may sue or be sued in the nalme of 
the president, chairman, or principal secre- 
tary, or trustees, as shall be determined by the 
rules and regulations of the society, and in 
default of such determination, in the name of 
such person as shall be appointed bj’ the gov- 
erning body for the occasion; Provided that 
it shall be competent for any person having a 
claim or demand against tbe society to sue 
the president or chairman, or principal secre- 
tary or the trustees thereof, if on application 
to the governing body some other officer or 
person be not nominated to be the defendant. 

[28] These provisions and the provisions for 
the non- abatement of suits and enforcement of 
judgments against tbe society would go to 
show that the society even though registered 
With the Registrar of Joint Stock Companies 
would not be able to sue or be sued in the 
name of the society but could sue or be sued 
only in the name of the president, chairman, 
or principal secretary or the trustees thereof 
or some other person or officer nominated to 
be the defendant by the society. These pro- 
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visions, however, in niy opinion, are not man* 
datory. They show a mode in which suits 
could be hied by or against the society. A 
similar situation arose in England under the 
provisions of the Trade Union Acts of 1871 and 
1S7G, A trade union registered under the said 
Acts was sued in (lOOi) i Q B. 170.^ A summons 
was taken out on behalf of the trade union to 
strike out their names as defendants on the 
ground that they were neither a corporation 
nor individual and could not be sued in a 
quasi corporate or any other capacity. The 
summons came on for hearing before Farwell 
rl. The learned Ju'Jge stated that it was un- 
doubtedly true that a trade union was neither 
a corporation nor an individual nor a part- 
nership between a number of individuals but 
that was by no means conclusive of the case. 
He proceeded to observe (p. 429) : 

1.29] “Now, although a corporation and an indi- 
vidual or individuals may be the only entity known 
to tbc common law who can sue or be sued, it is 
competent to the legislature to give to an associa- 
tion of individuals which is neither a corporation 
nor a partnership nor an individual a capacity for 
owning property and acting by agents, and such ca- 
pacity in the absence of express enactment to the 
contrary involves the necessary correlative of liabi* 
lity to the extent of such property for the acts and 
defaults of such agent.... It is besido the mark to 
say of such an association that it is unknown to tbc 
common law. Tbc legislature has legalised it, and it 
must bo dealt with by the courts according to the 
intention of the Legislature.” 

[30]Ho accordingly dismissed the summons. 
An appeal was filed against this decision of 
Farwell J. and the decision of the Appeal 
Court is ret)ortGd in 1901 A. C. 426.*^ The Ap- 
peal Cnu't held that a trade union, registered 
under the Trade Union Acts, 1871 and 187G, 
could not be sued under its registered name 
and reversed the decision of Farwell J. A. L. 
Smith M. K. observed (pp. 173, 175, 17G): 

f31] “Tliore can, in my judgment, be no doubt 
that at common law tbo defendants could not be sued 
in the iiamc in which they arc sued in this action, 
any more than a tradesman could sue a defendant in 
the name of a West — end club for goods supplied by 
hiu) to that club, for the simple reason that tho 
name of a club is not the name of a corporation 
nor of an individual nor of a partnership, wbiob, 
apart from statute, are the only entities known to 
the law ns being capable of being sued. In order, 
therefore, that this action can be maintained against 
the defendants in tho name of *Tho Amalgamated 
Society of Railway Servants' there must be some 
statute enabling this to be done cither by creating 
the society a corporation, or enacting that it may bo 
sued in its registeicd name; and this, as the learned 
judge states — and in this 1 also agree — depends 
upon tho true construction of the Trade Union Acts 
of 1S7I and 187G. 


5. (1901) 1 Q.B. 170. Taff Valo Railway v. Anial- 
ganiated Society of Railway Servants.! 

6. (1901) 1901 A. G. 426: 70 L.J.K.R. 905: 85 L.T 
147:50 W.R. 44, Taff Valo Railway v. Amalgama- 
ted Society of Railway Servants. 


[32] When once one gets an entity not 
known to the law, and therefore incapable of 
being sued, in our judgment, to enable such an 
entity to be sued, an enactment must be found either 
express or implied enabling this to be done, and it 
is incorrect to say that such an entity can he sued 
unless there be found an express enactment to the 
contrary. Where in the Trade Union Acts is to be 
found any enactment, express ,or implied, that a 
trade union is to be sued in its registered name? 
Express there is none, and it is clear that a trade 
union is not made a corporation, as the Acts above 
referred to shew is constantly the case with other 
societies. 

[E. G. Companies Act, 1362, S. 6, Building Society 
Act, 1874, 8. 9, Industrial and Provident Societies 
Act, 1893, S. 21.] That the Legislature has omitted 
to enact this in the Trade Union Acts of 1871 
and 1876 is clear;. ..Moreover, by s. 9 of the Act, 
of 1871 it is expressly enacted that the trustees of 
a trade union registered under the Act, or any 
other officer of the union who may be authorized 
to do so by the rules, may bring or defend any 
action in any Court of law touching the property of 
the trade union — a most remarkable section if, as 
is argued for tbo plaintiffs and held by the learned 
judge, the purview of the Act is that a trade union 
can be sued in its registered name. If this were ao, 
what is the good of this section expressly enabling 
the trustees or other officer of the union to sue or 
be sued in respect of property? We can find nothing 
in the Acts wherefrom the inference is to bo drawn 
that the Legislature has enacted that a trade union 
can be sued in its registered name; but, by reason 
of tbc language of the Acts and what is omitted 
therefrom, if necessary, wo should find the exact 
contrary.” 

[383 An appeal was filed to the House of 
Lords from this decision of the Appeal Court 
and the decision of the House of Lords is re- 
ported in (1901) A C 426.® The House of Lords 
reversed the decision of the Appeal Court 
and restored the decision of Farwell J. and 
held that a trade union, registered under 
the Trade Union Acts, 1871 and 1876, can 
be sued in its registered name. I need not 
refer at length to the speeches of the 
noble Law' Lords there. It is necessary 
only to refer to the speeches of Lord 
Brampton and Lord Lindley in this behalf. 
Lord Brampton observed (p. 442) : 

[34] ” I think that a legal entity was created 
under the Trade Union Act, 1871, by the registration 
of tho society in its present name in tho manner 
prescribed, and that the legal entity so created, 
though not perhaps in the strict sense a corporation, 
is nevertheless a newly created corporate body 
created by statute, distinct from the unincorporated 
trade union, consisting of many thousands of 
separate individuals, which no longer exists under 
any other name. The very omission from the 
statute of any provision authorizing and directing 
that it shall sue and be sued in any other name 
than that given to it by its registration appears 
to mo to lead to no other reasonable couoluaion 
than that in so creating it, it was intended by 
the Legislature that by that name and by no 
other it should be known, and that for all purposes 
that name should be used and applied to it in 
all legal proceedings unless there was any other 


1946 Sattavaet Sidhantalakkar v. Aeya Samaj Bom. (Bhagvjati J.) Bombay 523 

Cozens-Hardy M. R. in ( 1909 ) 1 Cb. 1637 Where 
he describes a registered trade union as a 
“species of qtiasi corporation.” (See also note 
(q) in Halsbury’s Laws of England, Hailsham 
Edition, Vol. VIII. p. 2 , “Registered Trade 
Union is not a Corporation but a legal entity 
governed by special rules,” and also Halsbury’s 
Laws of England, Hailsham Edition, Vol. 
XXXII, p. 486, para. 776, “A registered 
trade union is not a corporation nor an 
individual nor a partnership: but it becomes 
by registration a legal entity distinct from 
an unregistered trade union. Its registered 
name is to be used and applied in all legal 
proceedings, unless there is any provision 
inconsistent with such use.”) 

[39] I am of opinion that the provisions 
contained in Ss. 6, 7 and 8 of the Societies 
Registration Act are not inconsistent with the 
user of the registered name of the society in' 
connection with legal proceedings. As Lord 
Lindley observed in (1901) A C 426.® “I do 
not say that the use of the name is compul. 
sory but it is at least permissive.” If this 
is the true legal position of a society register- 
ed under the Societies Registration Act 1 
the objection of Mr. R. S. Billimoria that 
the plaintiffs and the defendants are one 
and the same and that the suit as framed 
is not maintainable by reason of the 
society being the plaintiffs as w'ell as the 
defendants disappears. The plaintiffs are 
suing on behalf of themselves and all the 
members of the society. The first defendant 
is the president of the society and represents 
the society. As I have already observed the 
society on its registration which the Registrar 
of Joint Stock Companies becomes a legal 
entity apart from its members; it would be 
therefore idle to contend that the society are 
the plaintiffs as well as the first defendant in 
this action. In my opinion, therefore, this 
objection of Mr. R. S. Billimoria fails. 

[40] The next question to consider is 
how far the plaintiffs are entitled to main- 
tain this suit without having obtained the 
sanction and consent of the society for 
the institution thereof. In this connection it 
must be noted that the plaintiffs are an 
admitted minority. The affairs of the society 
are conducted by the majority which for 
the purposes of this argument may even 
be assumed to be an overwhelming majo- 
rity. The resolutions which are sought to 
be challenged have been passed by that 
majority in the general meetings of the 
society convened for the purpose of passing 


provision which militated against such a 
■-onstruction, as, for instance, in the case of 
trustees, by S. 9 of the same Act, who hold real and 
personal property of the society.” 

[ 35 ] Lord Lindley observed (pp. 444 , 445): 

express terms say what 
•use 18 to be made of the name under which the 

trade union is registered and by which it is known, 
^ut a trade union which is registered under the 
Act must have a name. . . it may acquire 
prope^y, but not being incorporated, recourse 

welhknowo machinery of 
tiustees for acquiring and holding such property, 

^ respect of it 

JOS. «, 9 ). property so held is, however, 

the property of the union : the union is the 

appears to me to 
ndicate with sufficient clearness that the registered 

name is one which may be used to denote the 
union as an unincorporated society in lecral 
proceedings as well as for business and other 
purposes. The use of the name in legal proceedings 
imposes no duties and alters no rights : it is only 
a more convenient mode of proceedings than that 
which would have to be adopted if the name could 
not be used. I do not say that the use of the name 
iS compulsory, but it is at least permissive. . . 

f37] . . .to avoid misconception, I will add that if 
a judgment or order in that form is for the 
parent of money it can, in my opinion, only be 
enforced against the property of the trade union, 
and that to reach such property it may be found 
necessary to sue the trustees.” 

[38] Even though in the speech of Lord 
Brampton there are observations which 
would go to show that the provision, which 
we have ^ enacted in s. 6 of the Societies 
registration Act as regards suits by and 
against societies, is capable of being construed 
as the only mode in which suits by or against 
the societies could be brought, the observations 
of Lord Lindley which I have quoted above 
go to show that the registered name is one 
which may be used to denote the union as 
an unincorporated society in legal proceed, 
mgs as well as for business and other 
purposes and that even though the use of the 
name is not compulsory it is at least per- 
missive. I prefer to be guided by the obser- 
vations of Lord Lindley which I have 
referred to above and hold that in spite of the 
provisions contained in ss. 6, 7 and 8 of the 
bocieties Registration Act as regards suits 
by and against societies, non-abatement of 

judgment against 
the societies, which I have already referred 

to above, it is competent to the society to 

sue or be sued in the name of the society, to 

be sued in its registered name, the society 

registration under the Societies 

Eegistration Act having come into existence 

as a legal entity apart from the members 

constituting the same. It it were necessary to 

do so, I would adopt the terminology 

which has been adopted in this connection by 


V. Amalgamated 

Society of Bailway Servants, 
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the same. The complaint of the plaintiH's, 
however, is that in the matter of the 
passing of the said resolutions the majo- 
rity has been guilty of oppressing or over, 
bearing the minority and that the acts of 
the majority complained of are ultra vires 
the society, are a fraud on the minority, 
or that in any event, there is an absolute 
necessity to waive the rule as to the 
supremacy of the majority in order that 
there may not be a denial of justice. It is 
contended on behalf of the plaintifVs that 
the principles of the company law which 
are enunciated in the well-known decisions 
in (1843) 2 Hare 401,® (l847) 1 Ph. TOO® and 
the well recognized exceptions thereto should 
1)0 applied to this case and it should be held 
that the plaintiffs are entitled to institute this 
suit in the manner they have done and with- 
out obtaining the sanction and consent of the 
society before instituting the same. I accept 
this contention of the plaintiffs. 

[41] The society is neither a corporation nor 
a limited company incorporated under the 
Indian Comi>auie3 Act. It is a registered 
society of individuals which has acquired a 
legal status by reason of its registration with 
the Registrar of Joint Stock Companies under 
the provisions of the Societies Registration Act. 
Every member of a corporation or an 
incorporated company joins the same on the 
basis that prima facie the majority of the 
members is entitled to exercise its powers 
and control its operations generally. The 
same would bo the position in the case of 
unincorporated associations of individuals 
whether the same bo registered under the 
Societies Registration Act or not. The rule of 
the majority is the normal basis of these 
associations. Tho members of these associations 
do join these associations whether incorporated 
or unincorporated, whether registered or 
unregistered, knowing full well that the affaira 
of theso associations would be conducted 
normally by tho vote of the majority of tho 
members thereof. In tho absence of any specific 
rules and regulations governing the conduct 
of theso affairs, this would bo the normal 
presumption, and no member who joins any 
association would be heard to contend to the 
contrary. 

[42] If unanimity of opinion were needed 
for the passing of any proposition, it would 
have to be expressly provided for. In the 
absence of any such provision the normal state 
of affairs would be that tho opinion of tho 
majority would bo binding on tho whole 

8. (1843) 2 Iliiro 461 Fosa v. Harbottlo. 

9. (1847) 1 Pb. 790 : IG L. J. C. H. 217, Mozley v. 
Alston. 


association. In the present case, however, the 
matter does not rest merely with this 
presumption which I have enunciated above. 

It has been expressly enacted in the rules and 
regulations of this society, certified copy of 
w'hich has been filed with the Registrar of 
Joint Stock Companies, that “All matters in 
the meetings and subcommittees of the Samaj 
will bo decided according to the majority of 
votes of the members present at the meeting.'* 
This being the position, I have no doubt that the 
principles applicable to cases of corporations 
and companies incorporated under the Indian 
Companies Act w’ould govern the relations be- 
tween the members of this society inter se and 
the principles enunciated in the well-known 
cases in (i843) 2 Hare 461® and (i847) l ih. 790^ 
and the exceptions thereto would be appli- 
cable to the facts of this case. I am fortified 
in this conclusion of mine by the observations 
of Kania J. in 43 Bom. L. R. 662^® where the 
learned Judge held that (p. 565) : 

[43] “The position of a society registered under 
tho Societies Registration Act [XXI (21) of 1860] is 
like that of a club or a joint stock company. . . Id my 
opinion the position of tho members of this society 
i.s similar to that of shareholders of the company.’" 

[44] In that case the learned Judge applied 
the principles of tho company law to the case of 
a society registered under the Societies Regis- 
tration Act, the typo of which I have beiore 
mo. I am therefore of opinion that the prin- 
ciples governing tho relations of members of 
joint stock companies, i. e. companies incor-j 
porated under the Indian Companies Act,^ 
are tho principles which are applicable in the' 
case of a society registered under the Socie- 
ties Registration Act. ■ 

[45] Applying those principles to tho present 
case, it appears to me that tbe issues 1.6 and 
7 raised by Mr. R, S. Billimoria can bo dealt 
with together. Whether the acts which are 
complained of are matters of internal manage- 
ment of the society or constitute acts which 
fall within the well recognized exception 
to tho rules enunciated in the cases in (1843) 

2 Hare 461® and (1347) 1 Ph. 790® would be the 
determinative factor in deciding not only 
issues Nos. G and 7 but also issue No. 1 raised^ 
by Mr. R. S. Billimoria. According to my 
reading of the authorities if the Court came: 
to tho conclusion that the acts complained ofj 
fall within the latter category, the plaintiffs 
w’ould under those circumstances be entitled 
to institute a suit on behalf of themselves and 
all other members of tbe society except the de- 
fendants making the society and the defendants' 
party defendants to this suit and it would 

10. (’ll) 28 A. I. R. 1941 Bom. 312; I. L.R. (1941) 

Bom. 497: 197 I.C, 308:43 Bom.L.R. 662, Krishntin 

V. Sundaram. 
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not b 0 nceesaary to obtain the previous sanc- 
tion and consent of the society for the institu- 
tion thereof, simply because the control of 
the afifairs of the society is in the hands of 
the majority whose acts are complained of 
and it would be futile to attempt to obtain 
the sanction and consent of the society for 
the institution of the suit, it being an absolute 
‘Certainty that no such sanction and consent 
would ever be available to the plaintiff. 

[46] Two principles emerge clearly from 
the authorities and they are(l) that the Court 
will not interfere with the internal mana- 
gement of the companies acting within their 
powers and in fact has no jurisdiction to do 
so, and (2) that in order to redress a wrong 
done to a company or to recover money or 
damages alleged to be due to a company the 
action should prima facie be brought by the 
company itself. The leading cases on this subject 
are (1843) 2 Hare 461®, (1847) 1 Ph 790 ® and 
(1848)2 ph 740^b In (1843) 2 Hare 461® two mem- 
bers of an incorporated company filed a bill 
against the directo'rs and others praying that the 
defendants might be compelled to make good 
the loss sustained by the company by reason of 
the fraudulent acts of such directors. The defen- 
dants demurred. The Court held that upon the 
facts stated the continued existence of the 
Board of Directors dc/acio must be intended, 
that the possibility of convening a general 
meeting of proprietors capable of controlling 
the acts of the existing Board was not excluded 
by the allegations of the bill, that in such cir- 
cumstances there was nothing to prevent the 
company from obtaining redress in its corpo- 
rate character in respect of the matters com- 
plained of, that therefore the plaintiffs could 
not sue in a form of pleading which assumed 
the practical dissolution of the corporation 
and that the demurrers must be allowed. The 
Court was farther of opinion that the acts of 
the directors complained of were capable of 
confirmation by the majority of the members 
of the company and declined to interfere. 
In the course of his judgment Sir James 
Wigram V. C. observed (pp. 491, 494) : 

[47] “The first objection taken in the argument 
for the defendants was that, the individual 
members of the corporation cannot in any case 
^e in the form in which this bill is framed. 
During the argument I intimated an opinion, to 
which, upon further consideration, I fully adhere 
that the rule was much too broadly stated on 
behalf of the defendants. I think there are cases in 
which a suit might properly be so framed. 
Corporations like this, of a private nature, are in 
truth little more than private partnerships; and in 
cases which may easily be suggested, it would be 
too much to hold, that a society of private persons 
associa ted together in undertakings, which, though 

11 . (1848) 2 Ph. 740 :18 L. J. C. H. 65 Lord7. The 
Governor and Company of Copper Mines. 


certainly beneficial to the public, are nevertheless 
matters of private property, are to be deprived of 
their civil rights intei- se, because in order to make 
their common objects attainable the Crown or the 
legishiture may have conferred upon them the 
benefit of a corporate character. If a case should 
arise of injury to a corporation by some of its 
members, for which no adequate remedy remained, 
except that of a suit by individual corporators in 
their private characters, and asking in such 
character the protection of those rights to which 
in their corporate character they were entitled. I 
cannot but think that the principle so forcibly laid 
down by LordCottenham in Wallicorth v. //offi2and 
other cases, would apply, and the claims of justice 
would be found superior to any difiiculties arising out 
of technical rules respecting the mode iu which” cor- 
porations are required to sue. 

[48] But, on the other band, it must not be 
without reasons of a very cogent character that 
established rules of law and practice are to be 
departed from,— rules, which, though in a sense 
technical, are founded on general principles of justice 
and convenience, and the question is, whether 
a case is stated in this bill, entitling the plaintiffs, 
to sue in their private character ... 

[49] , . .but the majority of the proprietors at a 
special general meeting assembled, independently 
of any general rules of law upon the subject, by 
the very terms of the incorporation in the present 
case, has power to bind the whole body, and every 
individual corporator must be taken to have come 
into the corporation upon the terms of being 
liable to be so bound. How then can this Court act 
in a suit constituted as this is, if it is to be assum- 
ed, for the purposes of the argument, that the 
powers ^ the body of the proprietors are still in 
existence, and may be lawfully exercised for a pur- 
pose like that I have suggested? Whilst the Court 
may be declaring the acts complained of to be void 
at the suit of the present plaintiffs, who in fact 
may be the only proprietors who disapprove of 
them, the governing body of proprietors may defeat 
the decree by lawfully resolving upon the confirm- 
ation of the very acts which are the subject of 
the suit. The very fact that the governing body 
of proprietors assembled at the special general 
meeting may so bind even a reluctant minority, is 
decisive to shew that the frame of this suit cannot 
be sustained whilst that body retains its functions.” 

[50] In (1847) 1 Ph 790^ two members of an 
incorporated railway company filed a bill in 
their individual characters against the cor- 
poration and twelve other members, who 
were alleged to have usurped the ofiSce of 
directors and to be exercising the functions 
thereof, as a majority of the governing body, 
injuriously to the company’s interests, and 
praying that the twelve might be restricted 
from acting as directors, and be ordered to 
deliver the company's common seal, property 
and books to six other persons, who were 
alleged to be the only duly constituted 
directors. Lord Cottenham L. C. allowed a 
demurrer to the bill In the first i^lace, he 
pointed out that if there had been no other 
objecti on to the bill, the fact of its havin g 

12. (1840) 4 Myl. and Or. 619, 635 ; see also (1810^ 

17 Ver. 320, Adley v, Whitstable Co. (per Lord 
Bldon). 
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been brought by shareholders, not on behalf 
of themselves and others but in their indivi- 
dual characters only, was fatal. Then he 
said that a more important objection was 
that the injxcry alleged wa^ not to the 
plaintiff’s personally but to the corporation^ 
w’ithout any reason being assigned by the 
bill lohy the corporation did not put itself 
in motion to seek a remedy. After observing 
that (lS43) 2 nare 4G1^ was identical in 
principle with the case before him, Lord 
Cottenhara said that the Vice Chancellor’s 
observations in that case applied with greater 
force to the present case because there (p, 
600) : 

[51] ‘'tbe bill expressly alleges that a large 
majority of the shareholders are of tbe same opinion 
with them (tbe plaintiffs); and, if that bo so, there 
is obviously nothing to prevent the company from 
filing a bill in its corporate character to remedy the 
evil complained of.” 

[52] Finally he relied on the ground that 
it was without precedent for the Court to 
interfere : 

[53] ‘‘solely on the ground of the supposed 
invalidity of the title of persons claiming to be 
corporate officers.” 

[54] In (1S48) 2 Ph. 740^^ a demurrer of a 
bill by one of the shareholders of an incor- 
porated mining company on behalf of him- 
self and all other shareholders except the 
members of the governing body w&o were 
the defendants, impeaching several tran- 
sactions of that body which it appeared had 
been sanctioned by majorities at general 
meetings of the shareholders and amongst 
which was a project to vest all the property 
of the company in trustees for the purpose of 
litjuidating its affairs was allowed not- 
withstanding some vague and general charges 
of fraud and misconduct on the part of the 
defendants and an allegation that by the 
constitution of the company no one but the 
governing body could convene a general 
meeting the specific acts complained of not 
being clearly such as in the opinion of the 
Court it was incompetent to a majority of 
shareholders to sanction. Lord Cottenham 

L. C. observed (p. 751) ** 

[55] ‘‘I find all the complainte made by the 
individual shareholders to consist of acts within the 
powers of the corporation, and all sanctioned by 
general meetings of the shareholders and no 
allegation raising any case for tho interference 
of a Court of Equity with the exercise of such rights. 

[56] A Court of Equity could not assume juris- 
diction in such a case, without opening its doors 
to all parties interested in corporations or joint 
stock companies or private partnerships, who, 
although a small minority of the body to which they 
belong, may wish to interfere in the conduct of the 
majority. This cannot be done, and the attempt to 
introduce such a remedy ought to be checked for the 
benefit of the community. 

[67] In (1843) 2 Haro 461® Sir James Wigram 


acted on this principle, because the acts were capable 
of confirmation; and in (1847) 1 Ph. 790® I expres- 
sed my strong approbation of Sir James Wigra 7 n's 
decision in that case.” 

[58] These authorities lay down the 
general principles which I have above 
enunciated. These principles have been uni- 
formly followed by the Courts in England 
and in India. The principle that the Court 
will not interfere with the internal mana. 
gemeat of the companies acting within 
their rights and in fact has no jurisdiction 
to do so is based on the supremacy of the 
majority. As I have already observed in all 
corporations and companies incorporated 
under the Indian Companies Act the normal 
position is that the internal affairs of the 
corporations or the companies are managed 
by a vote of tho majority; and members 
join the corporations or tho companies with 
full knowledge that the majority of the 
members are entitled to exercise the powers 
and control the operations generally. This 
power which has been conferred on the 
majority has however, got to be exercised 
hona fide and the Court interferes only to 
prevent unfairness or oppression. But subject 
to that each member of the corporation or 
company may vote with regard to his indi- 
vidual interests though these interests may 
be peculiar to himself and not shared by 
the company. This is the limitation on the 
power conferred on the majority which has 
been laid down in (1912) 2 Ch. 324^^ which 
has been approved by the Judicial Committee 
of the Privy Council in 1927 A. c. 369^*. 
In the latter case Viscount Haldane observed 
(pp. 371, 373) : 

[59] ‘‘There is however, a restriction of such pow^ 
ers, when conferred on a majority of a special class 
in order to enable that majority to bind a minority. 
They must be exercised subject to a general prin- 
ciple, which is applicable to all authorities confer- 
red on majorities of classes enabling them to bind 
minorities; namely, that the power given must be 
exercised for the purpose of benefiting the class as 
a whole, and not merely individual members only. 
Subject to this, the power may be unrestricted. 

[60] . . But their Lordships do not think that 

there is any real diffioulty in combining tho prin- 
ciple that while usually a bolder of shares or de- 
bentures may vote as his interest directs, he is 
subject to the farther principle that where his vote 
is conferred on him as a member of a class he must 
conform to tho interest of the class itself when 
seeking to exercise the power conferred on him in 
bis capacity of being a member. The second prin- 
ciple is a negative one, one which puts a restric- 
tion on the completeness of freedom under the 
first, without excluding such freedom wholly.]^ 

13. (*12) 2 Ch. 324 : 81 L. J, Ch. 664 : 107 L. T. 

344, Goodfellow v. Nelson Line (Liverpool) Ltd. 

14. (’27) 14 A.I.R. 1927 P. C. 62: 101 1. 0. 897 : 

1927 A. 0. 369: 96 L. J. P. C. 67 : 186 L. T. 615, 

British America Nickel Corporation v« M. J« 

O'Brien. 
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C6l] In this connsction I may as well refei' 
to the case in (1919) i ch. 290^° were 
Astbury J, discussed what constitutes the 
benefit of the company as a whole. In that 
case company was in great need of further 
capital. The majority representing 08% of 
the shares were willing to provide this capital 
if they could buy up the two per cent, minority. 
Having failed to effect this by agreement, 
they proposed to pass an article enabling 
them to purchase the minority shares com- 
pulsorily on certain terms therein mentioned, 
but were willing to adopt any other mode of 
ascertaining the value that the Court thought 
fit. It was held in the circumstances that the 
proposed article was not just or equitable or 
for the benefit of the company as a whole, 
but was simply for the benefit of the majority! 
It was not therefore an article that the 
majority could force on the minority under s. 
13 of the Companies (Consolidation) Act, 1908 . 

Astbury J, observed (pp. 295, 296) : 

f P* the majority 

of the Court of Appeal sanctioned, as against the 

only holder of fully paid shares, a new article impos- 
mg a hen on fully paid shares. Lindley, M. R. said : 

1 he power thus conferred on companies to alter the 
regulations contained in their articles is limited only 
by the provisions contained in the statute and the 
conditions contained in the company’s memorandum 
of association. Wide, however as the language of S. 
50 (now S. 13) is, the power conferred by it must 
like all other powers be exercised subject to those 
general principles of law and equity which are 
apphcable to all powers conferred on majorities and 
enabling theni to bind minorities. It must be exer- 

Cisea, not only in the manner required by law, but 
o ona fide for the benefit of the company as a 
whole, and it must not be exceeded.* 

[63] The question therefore is whether the enfor- 
cement of the proposed alteration on the minority is 
wjthm the ordinary prinoiplee of justice and 
whe her it is for the beneht of the company as a 
whole. I find it very difiScult to follow how it can he 
]ust and equitable that a majority, on failing to 
purchase the shares of a minority by agreement, 
can take power to do so compulsorily, 

default of further capital the company 
might have to go into liquidation. The plaintiff is 
willing to risk that. ... It is merely for the benefit 
a I If passed, the majority may acquire 

wnnM provide further capital. That 

benefit of the company as then 
constituted. But the proposed alteration is not for 
Ihe present benefit of this company.** 

[65] This discussion as to the power of the 

minority contains within 
Itself the limitations on the power of the 

majority. Subject to those limitations, how- 

majority are supreme 
internal management of the 
company. As was observed b y James L. J. in 

I'-.J* Ch. 143 : 120 L. T. 

16- (1900)7 Ch 658^ j! a h! 266*- 82 L T 

AfdcafLimite^d. 


(1875) 1 Ch. D. 13^^: 

[66] 1 think it is of the utmost importance in 
all these companies that the rule which U well 
known in this Court as the rule in (1847) 1 Ph 790'^ 
and (1848) 2 Ph 740 n and (1843) 2 Hare 461^ 
should be always adhered to ; that is to say, that 
nothing connected with internal disputes bkween 
the shareholders i.s to be made the subject of a bill 
by some one shareholder on behalf of himself and 
others, unless there be something illegal, oppressive, 
or fraudulent— unless there is something ultra vires 
on the part of the company qua company, or on the 
part of the majority of the company, so that they 
are not fit persons to determine it; but that every 
litigation must be in the name of the company if the 

company really desire it.” 

[67] Mellish L. J. also observed in same 
case (p. 24) : 

[68] ”! think it is a matter of considerable impoiv 
tance rightly to determine this question, whether a 
suit ought to be brought in the name of the company 
or m the name of one of the shareholders on behalf 
of the others. It is not at all a technical question 
but it may make a very serious difference in the 
management of the affairs of the companv. The 
difference is this: — Looking to the nature of these 
companies, looking at the way in which their articles 
are formed, and that they are not all lawyers who 

attend these meetings, nothing can be more likelv 

than that there should be something more or le^s 
irregular done at them— some directors may have 
been irregularly appointed, some directors a« 
irregularly turned out, or something or other may 
have been done which ought not to have been done 
according to the proper construction of the articles. 
Now, if that gives a right to every member of the 
company to file a bill to have the question decided 
then If there happens to be one cantankerous mem’ 
ber, or one member who loves litigation, everythinc^ 
of this kind will be litigated; whereas, if the bill 
must be filed in the name of the company, then 
unless there is a majority who really wish for litiga- 
tion, the litigation will not go on. Therefore, holding 
that such suits must be brought in the name of the 

company does certainly greatly tend to stop liti- 
gation. 

[69] “In my opinion, if the thing complained 
of is a thing which in substance the majority 
of the company are entitled to do. or if some- 
thing has been done irregularly which the 
majority of the company are entitled to do 
regularly, or if something has been done 
illegally which the majority of the company 
are entitled to do legally, there can be no use 

in having a litigation about it, the ultimate 

end of which is only that a meeting has to be 
called, and then ultimately the majority gets 
its wishes. Is it not better that the rule should 
be adhered to that if it is a thing which the 
majority are the masters of the majority in sub- 
stance shall be entitled to have their will fol- 
lowed? If it is a matter of that nature, it 
only comes to this, that the majority are the 
only persons who can complain that a thin« 
which they are entitled to do has been 
done irregularly; and that, as I under- 
stand i t, 13 what h as been decided bv the 
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cases in (lS47) i PhTOO** and (1843) 2 Hare 461.® 
In my opinion that is the rule that is to be 
maintained. Of course if the majority are abus- 
ing their powers, and are depriving the minority 
of their rights, that is an entirely different 
thing, and there the minority are entitled to 
come before this Court to maintain their rights; 
but if what is complained of is simply that 
something which the majority are entitled to 
do has been done or undone irregularly, 
then I think it is quite right that nobody 
should have a right to set that aside, or 
to institute a suit in Chancery about it, 
except the company itself.” 

[70] This supremacy of the majority is 
therefore subject to the following exceptions 
which are laid down in the authorities, viz. 
(1) where the act complained of is ultra vires 
the company; (2) where the act complained of 
is a fraud on the minority; and (3) where 
there is absolute necessity to w'aive the rule in 
order that there may be no denial of justice. 
(Palmer’s Company Precedents. Vol. I, p. 
124G). As was observed by Lord Davey in 

(1902) A. C. 83^® (p. 93) : 

[71] “It is an elementary principle of the law re- 
lating to joint stock companies that the Court will 
not intciforo with the internal inanugemont of 
companies acting within their powers, and in fact 
has no jurisdiction to do so. Again, it is clear law 
(hat in order to redress a wrong done to the company 
or to recover moneys or damages alleged to be duo 
to the company, the action should primn facie bo 
brought by the company itself. These cardinal princi- 
ples are laid down in the well-known cases in (1813) 
2 Dare 4G1'* and (1847) 1 Ph. 790® and in numerous 
later cases which it is unnecessary to cite. But un ex- 
ception is made to the second rule, where the persons 
against whom the relief is sought themselves hold 
and control tbo majority of the shares in the com- 
pany, and will not permit an action to be brought 
in the name of the company. In that case tbo 
Courts allow tho shareholders complaining to bring 
an action in their own names. This, however, is 
mere matter of procedure in order to give a remedy 
for a wrong which would otherwise escape redress, 
and it is obvious that in such an action the plaintiffs 
cannot have a larger right to relief than tho comp- 
any itself would have if it were plaintiff, and cannot 
complain of acts which are valid if done with 
tho approval of tho majority of the shareholders, or 
are capable of being confirmed by the majority. Tho 
cases in which tho minority can maintain such an 
action are, thereforo, confined to those in which 
the acts complained of are of a fraudulent character 
or beyond the powers of the company. A familiar 
example is where tho majority are endeavouring 
directly or indirectly to appropriate to themselves 
money, property, or advantages which belong to the 
company, or in which tbo other shareholders are 
entitled to participate, as was alleged in the case of 
(1874) 9 Ch.A. 350.1^’ It should beadded that no more 
informality or irregularity which can bo cpmodied by 

18. (1902) 1902 A.C. 83 : 71 L.J. P. C. 1 : 85 L. T. 
553 : 50 W. U. 241, Burland v. Earle. 

19. (1874) 9 Ch. A. 350 : 43 L.J. Ch. 330 : 30 L. T. 
209 : *22 W. R. 396, Rlcuier v. Hopper’s Telegraph 
Works. 


the majority will entitle the minority to sue if the act 
when done regularly would be within the powers of 
the company and the intention of the majority of the 
shareholders is clear. This may be illiistcated by the 
judgment of Mclish L. J. in (1875) 1 Ch. D. 1317 
at p. 25 : 

[72] There is yet a third principle which is impor- 
tant for the decision of this case Unless otherwise 
provided by tho regulations of the company, a share- 
holder is not debarred from voting or using his 
voting power to carry a resolution by the circum- 
stance of bis having a particular interest in the 
subject-matter of the vote. This is shewn by the case 
before this Board of the (1887) 12 AC .589 30 £,j 
case the resolution of a general meeting to purchase 
a vessel at tbo vendor’s price was held to be valid, 
notwithstanding that the vendor himself held the 
majority of the shares in the company, and the 
resolution was carried by his votes ugamst the mino- 
rity who complained.” 

[73] This positioD is further emphasised by 
another decision of their Lordships of the 
Privy Council reported in (1912) A G 546.^^ 
In that case Lord Macnaghten observed ( p 551) : 

[74] “The principles applicable to cases where a 
dissentiate minocity of shareholders in a company 
Beck redress against the action of the maj >ri(y of their 
associates are well settled — In order to succeed it is 
incumbent on the minority cither to show that the 
action of the majority is ultra vires or to prove that 
the majority have abused their powers and are depriv- 
ing the minority of their rights It would be pedant- 
ry to go through the line of decisions by which those 
principles have been established But there is a 
passage in a recent judgment of this Board in (1902) 
A C 831^ which has the high authority of Lord 
Davey, so opposite to the circumstances of tbo pre- 
sent case that it may be useful to cite it at length.” 

[76] and Lord MacNaghton cites the passage 
from the speech of Lord Davey which 1 have 
herein above referred to. These are really the 
principles which govern the actions which 
may be brought by a dissentient minority 
in respect of the acts of the majority which 
normally are the governing factors in the 
internal management of the companies. The 
second principle that in order to redress a wrong 
done to the company or to recover moneys 
or damages alleged to be duo to the company, 
the action should %irtma facie be brought 
by the company itself, dose not require much 
elaboration. It is a salutary rule the reason of 
which is to be found in the observations of 
Sir James Wigram V. C. in (lS43) 2 Hare 
461® and the observations of Mellish L. J. in 
(l875) 1 ch. D. 13.^^ This is however general 
rule. As was observed by Sir George Jessel 
M. R. in (1875) 20 E. Q. 474'® (pp. 479 . 4S0. 
482): _ 

20. (1887) 12 A.C. 589 : 50 L.J.P.C. 102 : 67 L. T. 
426 : 36 W. R. 647, North-West Trausportation 
Co. V. Beatty. 

21. (1912) 1912 A. C. 646 : 81 L.J.P.C. 233 : 106 
L.T. 934, Dominion Colton Mills Co. Ltd. v. 
Amyot. 

22. (1875) 20 E. Q. 474 : 44 L.J.Ch. 496 : S3 L. T. 
683 : 23 W. E. 887, Bussell v. Wakefield Water- 
works Co. 
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[76] “But the general rule being that ihecestuique 

tiust must sue, and not the individual corporator who 
has only an ultimate beneficial interest, the only point 
remaining to be considered is, whether there are any 
exceptions to the general rule . . . when you want to 
find the rule you must look to (1843) 2 Hare 4613 
here you will find the general rule is that which I 
have stated. But that is not a universal rule; that is it 
is a rule subject to exceptions and the exceptions de- 
pend very much on the necessity of the case; that is 
necessity lor the Court doing justice.” ’ 

[77] After quoting the remarks of Sir James 
Wigram V. C. in ( 1843 ) Hare 46^ Sir George 
Jessel M. R. proceeded to observe (p. 480): 

[78] ‘ That I take to be the correct law on the 
subject. 

[79] It remains to consider what are those excep- 
tional cases in which for the due attainment of justice 
such a suit should be allowed. We are all familiar 
with one large class of cases which are certainly 
the first exception to the rule. They are cases in 
which an individual corporator sues the corporation 
to prevent the corporation either commenciuo or 
continuing the doing of sometliing which is beyond 
the powers of the corporation. Such a bill, indeed 
may be maintained by a single corporator, not 
suing on behalf of himself and of others, as was 
settled in the House of Lords in (1860) 8 HLC 712.28 

[ 80 ] ...But that is not the only case. Any other 
case in which the claims of justice require it is 
within the exception. 

[81] Another instance occurred in (1867) 5 Eq.46424 
in which the corporation was controlled by the evil 
doer,and would not allow its name tobeused as Plain- 
tifi in the suit. It was said that justice required that 
the majority of the corporators should not appropriate 
to themselves the property of the minority, and then 
use their own votes at the general meetino- of the 
corporation to prevent their being sued by the corpo- 
ration, and consequently in a case of that kind the 
corporators who form part of the minority might file 
a bill on their own behalf to get back the property 
or money so.ilJegally appropriated. It is not necessary 
that the corporation should absolutely refuse by vote 
at the general meeting, if it can be shewn either that 
the wrong-doer had command of the majority of the 
votes, so that it would be absurd to call tbe meetiiifr* 
or if It can be shown that there has been a general 
meeting substantially approving of what has been 
done . or if it can be shewn from the acts of the 
corproration as a corporation, distinguished from 
the mere acts of the directors of it, that they have 
approved of what has been done, and have allowed 
a long time to elapse without interfering, so that 
they do not intend and are not willing to sue. In 

fndividnV^®^^ doctrine applies, and the 

T maintain the suit. As 

1 have said before, the rule is a general one but it 

interestrof jusl- 

• * ® dispensed with I do not 

intend by the observations 1 have made in any way 

f V generality of the terms made use df 

2 Hare 46E8M in (1843) 

[82] These observations of Sir George Jessel 
M E. go to show that the general principle as 
to tbe action having to be brought prima facie 


by the company itself in order to redress 
a wrong done to the company or to recover 
moneys or damages alleged to be due to the 
company, is subject to exceptions, which are 
well^ recongnised. The position is thus sum 
mattzed in Halsbury’s Laws of England 

T P- para, G75 ; ’ 

To redress a wrong done to the Gomnn,-.-rv 
to recover money or damages due to it the ‘ acfion 

Wher/7'"''^“‘^^ the eomr^ny i “ 

sought hold and control the majority of the shaiV- 

and w,l not permit an action to be brou.'htTn hd 
company's name shareholders complainhm ,7,1,, n ® 
an act.on m their own names and' on beliai^oMbf 

Others and they may do SO also where the effect of 

preventing them so suing would be to onnhif ^ * 

pany by an ordinary resoiStion to muly arim ,r m^w'v 

ac ton when the acts complained of are of a raudn 

ent oharircter or are-nhrn viresol the company mere 

1 iegul,arily or informality which can be remedied bv 
the majority being insufficient.” ^timeuiea by 

[ 84 ] The reason for this exception is verv 
orcibly brought out m the observations of Sir 
W.JL) James L. J. in (igy^) g ^h A 35o‘» 

down in (1843) 2 Hare 461 « and 

es. the Court o'ught to be very" efow Tdc "I ^ 

mg a shareholder to file a bill where i hi L 
isthe proper plaintiff. ’ company 

This particular case seems to me nreciselv *i 

po'rtlllflil'lhL minoritp-. prop.nj ini^ ^hTt 

and all tbe other shareholders.” omiself 


23. (186^ 8 H. L. C. 712 : 2 L. T. (N S) 707. Simp 

son V. Westminster Palace HoteUCo. ^ 

24. (1867) 5 Eq 464 N. Atwool v. Herryweather 
1946 B/67 


[86] and also in the observations of Lord 
Davey in (l902) AC. 83'^ (p, 93) above quoted. 
I may also refer to the observations of Lind 
ley M. B. in (1900) 2 ch. 58^= (p. G9) ; 

[87] "It IS necessary, however, to consider the 
form of the action and the relief which can be g van 
The breach of duty to the company oonsisfs in 
depriving it of the use of the money which the 
directors ought to have paid up sooner than they 
did. I cannot regard the ease as one of mere 
mternal management which, according to (184™) 2 

Hare 4618 and numerous other cases the Co LT 

leaves the shareholders to settle amongst'ther^selvef 
It was ascertained and admitted at the trial tlmf" 

when thjs action was commenced, the dc7endant; 

held such a prepondei-ance of shares that they coulff 

not be controlled by the other shareholders. ^Under 

these circumstances an action by some shareholdpre: 
on behal of themselyes and the others a^alns tS 
d efendants is in accordance w ith the 

25. (1900) 2 Ch. 56 : 69 L.J.C.H^ 423 'RO T ^ ^nn 
:48W.R.546, Alexander V. Automatic TerephoneCm 
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and is unobjectionable in form see (1874) 9 Ch. A 
350.19 An action in this form is far preferable 
to an action in the name of the company, and 
then a fight as to the right to use its name. But 
this last mode of procedure is the only other open 
to a minority of shareholders in cases like the pre- 
sent.” 

[88] As a matter of fact where the majo- 
rity is overbearing the minority it was 
held in (1879) 11 Ch. D 97^® that it was 
not necessary that a meeting of share- 
holders should first be called before the bill 
could be filed by one shareholder on behalf 
of the others against the company. Jessel 
M. R. observed there (p. 107) : 

[89] “As a general rule the company must sue in 
respect ol a claim of this nature, but general rules 
have their exceptions, and one exception to the rule 
requiring the company to be the PlaintiO is, that 
where fraud is committed by persons who can com- 
mand a majority of votes, the minority can sue. 
The reason is plain, as unless such an exception 
were allowed it would be in the posver of a majo- 
rity to defraud the minority with impunity.” 

[00] Those are thus the well-recognised ex- 
ceptions to the second principle, viz. that in 
order to redress a wrong done to the com- 
pany or to recover moneys or damages 
alleged to be due to the company, the action 
should prima facie bo brought by the com- 
pany itself. I shall now turn to the facts of 
the present case, having regard to the princi- 
ples enunciated above. The resolutions dated 
October 8, 1944, and January 21, 1946, which 
are complained of by the plaintitfs have been 
chaftenged inter alia on the ground that the 
same have been passed in fraud of the rights 
of the minority and against the interests of 
the said society, iilven though when arguing 
issue NO. 4 (a) at the commencement Mr. M. 
V. Dosai gave me to understand that he was 
not relying upon fraud as such in support of 
his oontentions as regards the said resolutions, 
it became abundantly clear whilst arguments 
proceeded, that the statement which he made 
to me on the earlier occasion was duo to 
some misapprehension. He made it clear that 
be was relying upon fraud alleged to have 
been perpetrated by the majority of the 
members of the society upon the minority 
consisting of the plaintills and several others 
in the matter of the passing of the said 
resolutions and expressed bis willingness to 
furnish particulars of the fraud alleged in 
paragraphs 4 (t), 4 (o) and IG of the plaint if 
the Court thought that the particulars of 
fraud contained in the plaint were insufficient. 
I shall, therefore, deal with this part of the 
case on the basis that the plaint contains 

28. (1879) 11 Ch. D. 97 : 48 L. J. C. H. 689 : 40 
L.T. 6-44 ; 27 W.R. 699, Mason v. Harris. 


avermentB of fraud against the majority o£ 
the members of the said society. 

[91] If the majority of the members of ther 
society were guilty of any act which was 
ultra vires the company or which was in- 
fraud of the minority as has been alleged, it 
would not constitute merely an infringement- 
of the rights of the minority but would within 
the meaning of the authorities I have diacusa- 
ed above be a wrong perpetrated by them on 
the society itself. In the exercise of their 
power the majority have got to look to the 
benefit of the society as a whole and not 
merely to the benefit of the individual mem- 
bers thereof who constitute the majority. 
The resolutions as passed must be for the 
benefit of not only the majority of the mem- 
bers who support the same but also the 
minority who are a dissentient minority and 
who obviously would be entitled to demon- 
strate before the Court that the said resolu- 
tions are in fraud of their rights. It would 
therefore be not merely a WTong perpetrated 
on the minority but the society as a whole 
which is an aggregate of members consisting 
of the majority as well as the minority. That 
being the position, the society would be the 
only person entitled to institute this suit. In 
so far, however, as the majority of the mem- 
bers of the society are in charge of the 
affairs of the society, and are also in a posi- 
tion to outvote the minority in any meeting 
of the society which may be called for the 
purpose, it would be impossible for the society 
to pass a resoluticto sanctioning the institu- 
tion of this suitor the further continuance 
thereof, and it would be futile to expect the 
plaintiffs who are an admitted minority to 
obtain the sanction or consent of the society 
to institute this suit even though as I have 
already observed it is a suit for redressing a. 
wrong done to the society. Under these cit- 
cumstances, I am of opinion that the case aa 
it stands at present is covered within the well- 
recognised exceptions to the rule in (l843) 3 
Hare 461® and (1847) 1 Ph. 790® and the 
plaintiffs are entitled to maintain this suit 
in the form which they have done, viz. on 
behalf of themselves and all other membera 
of the society. 

[92] I may observe that for the purposes 
of this decision of mine I am not discussing 
any further the nature of the fraud which is 
alleged to have been perpetrated by the 
majority on the plaintiffs and the other 
members who constitute the minority of the 
members of the society. The fraud alleged 
is not particularised with such detail as it 
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■should have been done and it is necessary 
that the plaintiffs should furnish to the de- 
fendants the particulars of the fraud alleged 
■by them in paras. 4 (6), 4 (c), and 16 of the 
plaint. I may nonetheless refer to the observa. 
fioDS of Marten J. in 27 Bom.L.R. 48^^ (p. 52) : 

[93] “. . .where fraud is alleged and where conse- 
quently it is alleged that the suit is within one of the 
iricogaised exceptions to the principles laid down in 
{1843) 2 Hare 461® it will, I think in general be found 
that the case is allowed to go to trial to ascertain the 
facts before it is finally determined whether the action 
of the majority can in fact bind the minority. This is 
because until the fads are ascertained with some dis- 
tinctness, it is difficult to say what is the precise 
action of the majority, and whether it only amounts 
•on the one hand to those matters of internal 
management where the majority of the shareholders 
■can rightly impose their will upon the minority, or 
whether on the other band it is one of those cases in 
which the assets of the company are being impro- 
perly distributed by an attempt to pay them into 
the pockets of the majority of shareholders of the 
•company or their friends at the expense of the 
minority.” 

[94] The only thing which remains to be 
considered as regards the frame of the suit is 
whether^ the plaintiffs would be entitled to 
bring this suit on behalf of themselves and all 
•other members of the society when defendants 
NOS. 2, 3 and 4, even though they are sued in 
■their capacity as members of the managing 
•committee of the society are also members of 
the society. Defendants Nos. 2, 3 and 4 are 
sued in a representative capacity as members 
of the managing committee of the society 
which consists of 33 members. These 33 
members therefore are within the category 
of defendants and by, reason of the description 
of the plaintiffs in the title of the plaint 
would also be included within the category 
of the plaintiffs. It is, therefore, contended 
4hat the same persons cannot be plaintiffs as 
well as defendants even though they might 
be impleaded in the suit in different capaci. 
ties. I am of opinion that the objection is 
good to the extent that it goes. It is a well, 
recognised elementary rule of procedure that 
the same individual even in different capaci- 
ties cannot be both a plaintiff and a defen- 
dant, and this principle has been followed 
by our Court in 25 Bom. 606,^® 47 Bom. 349,^9 
51 Bom. 771®® and 38 Bom. L. R. 486^ 
This rule is, however, subject to exceptions in 


27. (*25) 12 A. I. R. 1925 Bom. 188 : 49 Bom. 291 : 

Bo™* li.R. 48, Vadilal v. Maneklal. 
-28. (01) 25 Bom. 606, Rustomji v. Purshotamdas. 

29. (23) 10 A. I. R. 1923 Bom. 177 : 47 Bom. 

349 : 77 I. 0, 83, Dadabhoy Framjee v. Cowasji 
Dorabji, * 

30. (’27) 14 A. I. R. 1927 Bom. 474 : 51 Bom, 
771 : 104 I. C. 794, Ratanbai v. Naiayandas. 

31. (’36) 23 A.IR. 1936 Bom. 246 : 163 I. C. 679: 
38 Bom.Ii.R. 486, Cbandulal v. KesbavlaL 


equity in cases where it would be possible to 
ascertain the rights and liabilities of the 
parties in the event of all the parties being 
present before the Court either in the group 
of plaintiffs or defendants. Procedure as has 
been well said is but the hand-maiden of 
justice and no rules of procedure as such can 
be allowed to thwart the ends of justice. As a 
matter of fact the Courts in Chancery allowed 
various exceptions to this mere rule of proce- 
dure. One finds in Mitford (Lord Redesdale) 
on The Pleadings in Chancery, 5th edition 
(1847), at p. 414, instances where suits were 
allowed to be filed even though the defen- 
dants were also included in the category of 
the plaintiffs, as for example : 

[95] “Where a suit is instituted for the payment 
of a sum of money, in the nature of a debt, duo to 
the whole body of the shareholders of a company, the 
suit may be instituted by one of the shareholders on 
behalf of himself and all the other shareholders. 
And in such a case, although the payment may be 
claimed from the directors, who are made defend- 
ants for that purpose, it is correct not to except 
them out of the number of shareholders on whose 
behalf the bill is expressed to be filed; because they 
are not sued as shareholders, but as directors, and, 
in their character of shareholders, they would be 
entitled to participate in the fruits of the suit. (1836) 

5 L.J.Ch. (NS) 145.32 And in like manner where two 
or more shareholders in a numerous joint-stock 
company sue on behalf of themselves and all other 
shareholders, and one of the shareholders has acted 
as the agent of the company, the plaintiffs may sue 
on his behalf in his character as shareholder, al- 
though they may make him a defendant in’ his 
character of agent. (1838) 4 Myl. & Cr. 134.”83 

[96] The above mentioned passage goes to 
show that the Courts in Chancery did not 
allow the ends of justice to be thwarted by 
being trammelled by the rules of procedure 
like this in proper cases. The Courts in India 
are not merely Courts of Law but are also 
Courts of Equity. Order XXX, R. 9 , of the 
Civil Procedure Code has enacted an equit- 
able exception to the elementary rule of 
procedure which I have stated above, in that 
it allows suits between a firm and one or 
more of the partners therein and suits bet- 
ween firms having one or more partners in 
common to be filed. In proper cases the 
Courts would, in spite of that elementary rule 
of procedure, have the power to deal out 
justice between the parties even disregarding 
the elementary rule of procedure which re"^ 
quires that the same individual even in differ, 
ent capacities cannot be both a plaintiff and 
a defendant. If it were necessary I would, 
following the passage from Mitford which I 

32. (1836) 5 L. J. C. H. (NS) 145, Mocatto v, 
Ingilby. 

33. (1838) 4 Myl. & Cr. 134, Taylor v. Salmon, 
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have quoted above, hold that defendants 
Nos. 2, 3 and 4 in their representative capa. 
city as members of the managing committee 
of the society are made defendants in a capa- 
city different from that of the members of 
the society who are within the description of 
the plaintiffs, and there is no defect in the 
frame of the suit iy reason of their having 
jbecn included in the category of the plaint- 
■iffs as members of the society claiming relief 
jagaiijst tlio dciondants in their capacity as 
,thc members of the managing committee 
^thereof. The defect such as tliis in the frame 
of the suit by reason of the 33 members of 
the managing committee of the society being 
included in the category of the plaintiffs as 
members of the society can however be reme- 
died by allowing to the plaintiffs an amend- 
ment by describing the plaintiffs in the title 
of the plaint as members of the Arya Samnj, 
Bombay, on lohulf of themselves and all 
ocher members of the Arya Samaj, Bombaj', 
being a society registered under the Societies 
Registration Act XXI of i 860 , except the 
defendants. In that event whatever objec- 
tion there is to the frame of the suit based 
on the same parties being j)laintiffs as well 
as dofenrlants to the suit would disappear. 

[97] 'Tlioru now remain to be considered the 
two issues which have been raised by Mr. 
M. R. Amin on behalf of the defendants 
Nos. 2, 3 and 4, viz. whether the plaint dis- 
closes any cause of action against them and 
whether they are necessary parties to the 
suit. In this connection it may be observed 
that in para, i of the plaint they have been 
described as "some of the members of the 
managing conimittoo of the said society," 
and are stated there to have been sued on 
behalf of themselves and all members of the 
managing committee of the society. In pnra. 
IG of the plaint it is alleged that the mana- 
ging committee are about to complete the 
sale of the Shonwewadi property and pur- 
chase of the Bangadwadi ]iropei‘t.y, and in 
para. 17 of the plaint the plaintiff's have 
submitted that defendants Nos. 2 to 4 should 
bo restrained from completing the said sale 
of Shonwewadi property and purchase of 
Bangadwadi property and from acting on 
the said resolution dated October 8, 1944, and 
carrying the same into effect. The prayer 
(c) of the plaint is based on these allegations 
against defendants Nos. 2 , 3 and 4. When one 
turns to the written statement of defendants 
Nos. 2 to 4, they merely aver that the plaint 
discloses no cause of action against them and 
that they are unnecessarily made parties to 
the suit. There is no denial of the allegat- 


ions which have been made in para. 16 of 
the plaint that the managing committee is 
about to complete the sale of the Shenwe- 
wadi property and purchase of the Bangad- 
■wadi property. In the absence of a specific 
denial in that behalf, I would be entitled to 
assume that the allegations in that behalf 
are admitted by defendants Nos. 2, 3 and 4. 
Mr. M. P. Amin, however, pointed out para. 

2 of the written statement of the defendants 
NOS. 2 to 4 where they joined in all and 
singular the defences raised by the 1st de- 
fendant in his written statement as their 
own. When one turns to the written state- 
ment of the 1 st defendant the only traverse 
which he has made of the allegations in para. 
IG of the plaint is contained in the last sent- 
ence of para. 21 thereof which runs : 

[93] “Tins defendant admits that the society is 
about to complete the sale of Sbenwewadi property 
and the purchase of the property at Bangadwadi 
and the same will be completed in a few days.” 

[99] This statement even though it has 
been adopted in its entirety by defendants 
NOS. 2, 3 and 4 in their written statement, 
does not, in my opinion, amount to a tra- 
verse of the allegations contained in para. 16 
of tlio plaint that the managing committeej 
are about to complete the sale of the Shen-i 
wewadi property and the purchase of the' 
Bangadwadi property. Under these ciroum-! 
stances, I do not see how defendants Nos. 2,’ 

3 and 4 can contend that the plaint discloses! 
no cause of action against them. If it cannot* 
be contended that the plaint does not disclosej 
any cause of action against them, it can 
certainly not bo contended that they are not 
necessary parties to the suit. On this prel- 
iminary objection therefore I am not prepared 
to hold that the plaint discloses no cause of 
action against defendants Nos. 2, 8 and 4 or 
that they are not necessary parties to tho 
suit. In the result I answer tho issues which 
have been argued before me in the first inst- 
ance as under : Issues raised by Mr. R. S. 
Billimoria. (i) In the affirmative. (2) The 
plaintiffs to be at liberty to amend the plaint 
by describing themselves as members of the 
Arya Samaj, Bombay, on behalf of them- 
selves and all other members of the Arya 
Samaj, Bombay, being a society registered 
under the Societies Registration Act 21 (xxi)of 
ISCO, except the defendants. The suit os 
framed would then be maintainable. (6) In 
the negative. (7) In the negative. Issues 
raised by Mr. M. P. Amin, (l) In the affir- 
mative. (2) In the aflirmative. 

[100] As regards issue No. 4 (a) it is clear that 
the defendants are entitled to the particulars 
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been pleaded by the 
plaintiffs, _ and I cannot allow the suit to 

particulars 

furnished by the plaintiffs. Mr. M. V. Desai 

< * 1 t T 1 various allegations 

which had been made by the plaintiffs in the 

plaint were sufficient to constitute fraud and 

that there were sufficient particulars of fraud 

available in the plaint itself. A careful 

perusal of the relevant paragraphs of the 

plmnt, however, reveals that there are no 

sufficient particulars of fraud which could be 

culled out from the various allegations con. 

tamed therein and that on the very statement 

of the case made by Mr. M. V. Desai in his 

opening there were various facts which were 

constituting fraud 
which did not find their place in the various 

paragraphs of the plaint relied upon by him 
for the purpose. I have therefore come to the 
conclusion that the plaintiffs are bound to 
furnish to the defendants the particulars of 
the fraud which they want to rely upon in 
support of their contentions set out in the 

^ accordingly order that the plain- 
tiffs do make an affidavit giving particulars 
of the fraud alleged by them in paras. 4 (5), 
4(c) and 1C of the plaint and furnish a copy 
thereof to the defendants’ attorneys within 
fourteen days. The defendants will be at 
liberty to plead to the same and file a supple- 
mental written statement or written state- 
ments as they might be advised within four- 
teen days of such affidavit of particulars 
made by the plaintiffs. The cost of the issues 
disposed of by me above and the cost of the 
supplemental written statement or written 
statements will be reserved. 


Criminal Court — District Magistrate requiring 
person to let part of house to specified person 

under R. 81 (2), Defence of India Rules Order 

IS not one made by court : 47 Bom. L. R. 357 : 

1945 Bom. 385 Crim. Revn. 
Appin. No. 23 of 1945 and Crim. Revn. Appin, 
No. 303 of 1945, overruled. 

An order by a District Magistrate exercising the 
powers under R. 81 (2), Defence of India Rules 
requiring a person to let a part of bis premises 
to the person specified is not a judicial order or 
an order made by a Court and is not. therefore. 

L. R. 357 ; 

A 1945 Bom. 385, Criminal Reven. 

1 Q Criminal Revn, Appin. 

Iso, 303 of 194 d, overruled. Case law referred. 

Chitaley, S. 435 N. 7, Pt. 9. 

1 41) xMitra, 1382, para. 1171. 

N. C. 5/ii37r for Applicant. 

S, JB. Jathar Assistant Govt, Advocate 

for the Crown. 


v.r./d.h. 
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V. 

. Emperor. 

trate Ahmedabad. D/. 27th August. 1945. ® 

commission of offence, terence to 

A ‘‘proceeding’’ within the meaning of S 43 -? 

cannot be said to have any reference, V itself to 

the commission or trial of an offence. * 

Cri. P. C. 534 C IJ 

(-’in 5- 

Ul) Mitra, p. 1380, para. 1169. 

(b) Criminal P. C. (1898), Ss, 435 and 439 - 


Sen J. — This is an application in revision 
against an order made by the District iMa^ns- 
trate Ahmedabad, on 27th August 1945 , requi- 
ring the appellant to let the second floor of 
his house at Vaclvali Pole, Shabapur, Wavd no. 
1. Ahmedabad, to one Mi-. B. S. Patel, District 
Inspector of Land Kecords, with effect from 
28th, August 1945. This order was mada under 
sub-r. ( 2 ) of E. 81 of the Defence of India Rules 
1939,re^ad with Government Order H D (Poll 
tica War) NO. S. D.II /370 dated loth Sep. 
tember, 1944. There was an earlier order made 
by the District Magistrate dated 22 nd August 
1941 requiring the applicant to let the wLle 
f the above-mentioned house to the said Mr. 

font r 'll against that order 

house for his family and his religious precep! 
tor who also lived in the said premises. There, 
upon the order complained against now was 

thnTii, ‘ contention of ' the appellant 

W application 

has come before a Pull Bench because the 

question has been raised whether this Court 

sitting as a Criminal Revision Bench, has 

jurisdiction to interfere with the order com. 
plained against. 

[2] It seems to us that at least three previ. 
oils matters were decided by this Court in 
which orders of a similar kind were concerned. 

They are: 47 Bom. L.E.357' Cri. Eevn. Appln.No 
23 of 1945 and Cri. Eevn. Appin. no. 303 of 1945.® 
The question of juris diction was raised, in 

Bom.TsS : 4 Bom L'E 357 

' 0^/915 su”: 

3 CrX^' Shobhagehanda. 

i9?5 p°- °° 12th July 

Maniia? Shah Amritia^ 
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forms somewhat dififerent to that raised in the 
present application, in all those three cases. In 
the first case it was contended that the District 
Magistrate who had passed the order was a 
persona designata and that, therefore, this 
Court bad no jurisdiction to interfere. The 
point raised in the second case appears to 
have been similar, while in the third case, the 
order having actually been passed by the 
Collector of the District, the point that was 
taken was that the Collector’s order was not 
a judicial order and not, therefore, subject to 
I’ovision by this Court. In that case, which was 
decided by Divatia and Rajadhyaksha JJ., it 
was held that as the notification which em- 
powered the authority which passed the order 
stated that the officers empowered to requisition 
properties were the Collector and the District 
Magistrate in the mofussil, the order should 
have been passed by the Collector and District 
Magistrate, and that, therefore, the order 
must be deemed to be a judicial order. In 
all those three cases, it seems to have been 
assumed or conceded that if the order was 
made by the District Magistrate it was one 
that could be revised under 3 439 Criminal P.O. 

[3] Tho objection as to jurisdiction raised in 
tins case, however, goes deeper. It has been 
contended by the learned Assistant Govern- 
ment Pleader that in a case for revision under 
S. 439 the order complained against must come 
within the scope of the w'ords “any procee- 
ding before any Criminal Court” in 3. 435 of 
the Code, that the order in question cannot 
be described either as a "proceeding” or as 
having been passed by a Criminal Court and 
that the order must be deemed not to be a 
judicial but an executive order and as such not 
revisablo by this Court. He has argued that 
a “proceeding” within the meaning of S. 435 
must have some reference to the commission 
of an offence and that such was not the case 
here. We are unable to accept this argument. 
It seems to us that there are some provisions 
in the Criminal Procedure Code itself which 
are not concerned, or not necessarily concern- 
ed, with the commission or the prevention of 
an oironce, for instance, Ss. 43S, 144 and 133, 
0. P. C. It seems to us obvious that the word 
'‘proceeding” cannot bo given such a rest- 
rictive significance as contended for by the 
learned Assistant Government Pleader; a pro- 
ceeding cannot bo said to have any reference, 
by itself, to the commission or trial of an 
ofl'encG. 

[4] The second argument that the order 
in question passed by the District Magistrate 
oannot be regarded as an order passed by a 
Court appears to us to be important. This 


argument in its present form was not urged 
in any of the three previous matters already 
referred to which were decided by this Court. 

The District Magistrate is, no doubt, appoin- 
ted by the Local Government under S. 10 
Criminal P. C.; and the classes of Criminal 
Courts which are recognised by the Code are 
mentioned in s. 6. It has been strenuously 
contended by Mr. Shah for the applicant that 
a District Magistrate must for all purposes 
be deemed to be a Court as he is one of the 
Magistrates mentioned in S. 6 which describes 
the different kinds of Courts constituted 
under the Code. It seems to us, however, 
fairly obvious that a District Magistrate does 
not always or necessarily act as a Court. 
There have been decisions in which it has 
been held that a particular act of, or order 
made by, a District Magistrate was not that 
of a Court. For instance, in 12 Bom. L. R. 1029* 
it was held that an order passed by a 
District Magistrate under S. 44 Bombay 
District Police Act, 1890, was a mere executive 
police order, and could not, therefore, be 
interfered with by the High Court in its 
criminal revisional jurisdiction. 

[5] In RatanlaPs Unreported Criminal 
Cases there are two further instances, Rat. Un. 
Or. o. 540® and Rat. Un, Cr. 0. 672®, where this 
Court decided that the High Court had no juris- 
diction to interfere with orders made by a Dis- 
trict Magistrate under Ss. 43 and46 Bombay 
District Police Act, 1890. The District Police 
Act gives the District Magistrate large powers 
for making orders in different matters, for 
instance, as to licences for the control of 
theatres, blasting and excavation, brothels, 
prevention of disorders, prevention of riots 
or grave disturbance of the peace, maintenance 
of order at religious ceremonials, prevention 
of the out-break of epidemic diseases at fairs 
{S3. 39 A, 40, 41, 42, 43. 44, 45); and it seems to 
us impossible to regard any such orders as 
anything but executive orders. The Magistrate 
W’hen making such orders cannot be regarded 
as functioning as a Court. Under S. 13 District 
Police Act, the District Magistrate is the 
controlling authority of the police force of 
the District and bis acts as such cannot 
qbvteHsly 'b6.‘_£tfosd of.,, Court. Similarly 
‘ ,,\mder fhe fndifn Arms Act, 1878, the District 
Magistrate' bas^'bee^ given powers to issue 
licences for the possession of arms; and there 

4. (TO) 8 I.C. 747: 12 Bom. L.R. 1029, In re Pandu- 
ranc; Sbidrao'. 

5. (‘91) Rat. Un. Cr, C. 640, Queen-Empress v. Kaji 
Sultan. 

6. (’93) Rat. Un. Ct.O. 672, Queen-Empress v. IiOuU 
Frances. 


1946 


also his powers must be regarded as purely 

executive and not judicial. The word "Court” 

has not been defined in the General Clauses 

Act, but it has been defined in s. 3, Indian 

Evidence Act, and in Ss. 19 and 20 Penal Code 

we find definitions of “Judge” and “Court of 

Justice.” It seems to us hardly necessary 

to refer to these definitions because if it 

cannot be said that the District Magistrate 

must inevitably be a Court, as is clearly 

shown by the decision in 12 Bom. L. r. io29^ 

it has to be seen in every case whether the 

order challenged has been passed by a Court 

or not. Instances of decisions of other High 

Courts regarding acts of District Magistrates 

which have not been held to be acts o^ a 

Court may be found in 36 Cal, 433^ and 38 
Mad. 581®. ^ 

[6] That the order in question cannot be 
Mgarded as the order of a Court can be fur- 
ther seen from the fact that in the present 
instance the District Magistrate has exercised 
merely the authority delegated by the Pro. 
vmcial Government which in its turn derived 
Its authority from the Central Government 
under the the Defence of India Rules. 
Under the Defence of India Act, s. 2 ( 2 ), 
rules may be made providing for a large* 
number of matters including the subject of 
requisitioning of houses. Rule 81 ( 2 ) made 
under the said provisions gives the Provincial 
Government powers under cl. ibb) to provide 
for requiring accommodation to be let either 
generally, or to specified persons or classes 
of persons, or in specified circumstances. 
Government Order H. D. (Pol. War) No. S. 
D. 11/370 dated I5th September 1944, under 
which the District Magistrate’s order pur- 
ports to have been made, appears to have 
been passed under s, 2 ( 5 ), Defence of India 
Act, by which the Provin cial Government 

^Ki^hore^ ^ Clarke v, Brojendra 

360 : 38 Mad. 581 : 
ChetU ‘ Vqiarflghavalu Pillai v. Theagaroja 
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Which by rule made under Sub-s. (i) is oon^ 
ferred or imposed on the Provincial Govern 
ment, shall m such circumstances as may 

direction, be exercised o^ 
discharged by any officer or authority no 
being an officer or authority subordinate to 
the Central Government. The use of the 
expression “officer or authority” su-ests 
that he delegation of powers is not“l a 
Court but to a person who can be entrusted 
with the powers of exercising the specific 
authority in question. As the Central Govern 
ment is manifestly not a Court, it seems to 
us impossible to hold that either its agent or 
delegate can be regarded in any sense as 3110 ^ 

[ 7 ] It seems to us clear that in this case it is, 
not possible to hold that the powers exercised 
by the District Megistrafe requiring the ap. 
Phcant to let a part of his premises to the 
person specified was a judicial order or an 
order made by a Court. Mr. Shah on behalf 
of the applicant, besides contending that 

District Magistrate having heard the appli 
cant 3 objections and after hearing them 
passed his final order, the order s£uld be 

regardea as a judicial order, i.e. an order 
revssable by this Court. But the real point 

in this case is whether the order has been 
passed m a proceeding before an inferior 
criminal Court” within the meaning of s 
435, Criminal P. C. and in the view tharwe 
have taken we must hold that the three 
matters I have referred to, which were de- 
cided m 1944 and 1945 by this Court and 
wherein it was held that this Court, sitting 
m its criminal jurisdiction, had jurisdiction 
to interfere with the orders in question 
were wrongly decided. The rule will, there- 
tore, be discharged, as also the stay order. 

V.r./d.h. Hule discharged. 


END 
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